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PREFACE. 

Some  four  hundred  years  ago,  one  of  the  greatest  advocates  of 
the  case  system  of  studying  law — indeed,  the  only  one,  so  far  as  I 
am  aware,  who  ever  wrote  a  series  of  law  reports  for  students '  use — 
said:  '*The  reporting  of  particular  cases  or  examples  is  the  most 
perspicuous  course  of  teaching  the  right  rule  and  reason  of  the  law ; 
for  so  did  Almighty  God  himself,  when  he  delivered  by  Moses  his 
judicial  laws/'  5  Reports,  Preface,  p.  ix.  And  apparently  those 
who  agree  with  this  eminent  professor  of  law  have  been  increasing 
in  numbers  for  some  time.  I  do  not  wish  to  challenge  the  statement, 
but  to  call  attention  to  the  maturer  experience  and  after  conduct  of 
the  great  judge  who  made  it. 

There  are  various  methods  of  reporting  decided  cases,  and  there 
are  various  methods  of  studying  law  by  the  case  system.  The  most 
elaborate  method  of  case  reporting  is  first  to  give  the  entire  record 
in  the  case,  then  a  briefer  statement  of  the  facts,  then  the  arguments 
on  both  sides  at  large  and  all  the  authorities  cited  on  either  side 
stated  at  length  as  to  each  point  in  the  case  separately,  together 
with  any  other  arguments  and  authorities  that  the  industry  of  the 
reporter  can  discover,  and  finally  the  conclusion  of  the  court  as  to 
each,  with  the  reasons  assigned  therefor.  By  this  method  of  report- 
ing Lord  Coke  made  many  of  his  cases  such  storehouses  of  learning 
^  that  they  have  been  the  delight  and  admiration  of  every  seeker  for 

c  the  law  on  these  questions  ever  since ;  for  nowhere  could  such  elab- 

3''  orate  statements  of  the  matter  be  found,  nor  even  anything  to  add 

„;  to  what  he  had  said.     For  example,  there  are  Shelley's  Case  and 

^  Chudleigh's  Case,  in  the  first  volume  of  Lord  Coke's  reports.    What 

more  could  be  said  than  is  there  reported?  Indeed,  these  are  the 
fountains  from  which  all  we  have  has  been  drawn.  Yet  what  teacher 
of  law  has  seen  fit  since  to  incorporate  either  of  these  cases  in  the 
assignment  of  matter  for  his  students  to  prepare  for  recitation  and 
discussion  in  class?  Indeed,  it  is  evident  to  all  that  the  law  is  too 
large  a  subject  for  such  a  method,  and  life  is  too  short  to  study  law  in 
that  way.  In  the  preface  to  his  first  volume,  Lord  Coke  said:  **In 
these  reports  I  have  (of  purpose)  not  observed  one  method,  to  the 
end  that,  in  some  other  edition  (if  God  so  please),  I  may  follow  the 
form  that  the  learned  shall  allow  of,  and  will  sequester  my  own 
opinion;  for  it  may  be  I  should  prefer  those  reports  which  are  less 
painful,  and  yet  (perhaps)  no  less  profitable."  It  would  seem  that 
his  conclusion  from  his  experiment  was  that  the  more  compendious 
report  is  the  more  profitable,  for  we  notice  a  very  decided  tendency 
to  brevity  in  his  later  reports,  and  finally  he  abandoned  the  case 
system  entirely  and  devoted  himself  to  the  writing  of  his  celebrated 
commentaries  or  institutes. 
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iv  PRBPACE. 

One  objection  often  heard  to  abridging  the  reports  of  eases  stu- 
dents are  asked  to  study  is  that  it  does  not  give  the  student  a  cor- 
rect view,  which  can  be  had  only  by  seeing  the  case  entire.  A 
moment's  thought  would  prevent  anyone  making  such  a  statement. 
No  one  ever  saw  a  case  reported  entire ;  the  official  reports  are  them- 
selves only  abridgments.  The  law  library  of  the  University  of  Mich- 
igan contains  a  printed  report  of  the  case  of  Perrin  v.  Lepper  boiled 
down  to  sixteen  volumes  of  about  1000  pages  each ;  but  in  the  official 
reports  most  cases  are  even  further  abridged,  the  extent  of  the 
abridgment  depending  on  the  purpose  and  discretion  of  the  reporter. 
Others  say  that  the  opinion  of  the  court  at  least  should  be  given 
entire ;  yet  most  of  those  who  say  this  profess  a  fondness  and  pref- 
erence for  the  English  decisions  because  of  the  succinct  and  logical 
statements  of  arguments  and  conclusions  found  in  the  English  re- 
ports; which,  as  we  all  know,  is  due  largely  to  the  fact  that  the 
reporter  does  not  give  the  opinions  of  the  judges  in  full,  but  revises 
the  language,  and  prints  only  what  he  deems  of  general  interest. 
Their  preference  for  the  old  cases,  in  which  this  policy  was  practised 
even  more  extensively  than  in  these  days  of  cheap  printing,  is  also 
noticeable.  There  are  many  reasons  why  cases  for  students  should 
not  be  given  even  as  fully  as  in  the  official  reports,  for  example: 
the  official  reporter  addresses  himself  to  readers  for  all  purposes, 
the  teacher  is  instructing  on  one  subject;  the  judges  do  not  speak 
to  give  instruction  on  law,  but  because  the  parties  are  entitled  to 
know  how  their  case  is  decided  and  why ;  judges  do  not  always  stop 
here,  the  teacher's  report  of  a  case  certainly  should. 

Another  reason  often  given  for  asking  the  student  to  read  great 
masses  of  undigested  material  is  that  he  will  find  it  so  in  practice 
and  should  leam  in  school  how  to  use  it.  Thus  many  are  persuaded ; 
but  the  statement  is  not  true.  No  one  but. the  under-graduate  law 
student  ever  uses  such  material.  The  reporter  has  the  record  and 
briefs  of  counsel,  which  time  and  space  forbid  to  the  student.  The 
lawyer  has  abridgments  of  these  generally,  and  always  the  reporter's 
syllabi;  which  would  be  depended  on  by  the  indolent  student,  and 
would  be  a  stumbling-block  to  all  students.  The  lawyer  with  a 
question  to  examine  does  not  have  a  book  of  selected  cases  on  it 
put  into  his  hand  to  read,  nor  does  he  take  down  and  ransack  the 
reports  of  decided  cases  to  find  the  answer  to  his  question.  Gen- 
erally he  has  a  glimmering  notion  as  to  what  the  law  is;  what  he 
wants  is  authority  for  it,  and  a  precise  statement  of  the  doctrine. 
For  both  of  these  he  looks,  first  to  his  texts,  digests,  etc.,  and  then 
to  the  reports  of  decisions  there  cited.  Then  he  reads — not  like  the 
student,  one  case  on  each  of  many  points  taken  up  in  succession — 
but  many  cases  all  centering  about  one  point. 

Further,  the  purpose  of  the  student  and  the  purpose  of  the  lawyer 
are  wholly  different,  in  fact  the  reverse.  The  lawyer  starts  with  the 
facts  and  seeks  the  decision  of  the  law  upon  them;  the  student 
starts  with  the  decision  of  the  law  and  seeks  to  leam  its  application 
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to  facts — if  by  studying  cases,  it  is  to  appreciate  its  application  to 
other  facts,  if  by  studying  a  text  it  is  to  appreciate  its  application 
to  an}'  facts.  The  decision  is  put  into  the  hands  of  the  student ;  the 
lawyer  must  find  it.  Whatever  merits  there  may  be  in  the  so-called 
case  system  of  studying  law  now  in  vogue,  it  is  evident  that  there 
is  no  foundation  for  the  claim  that  it  is  the  natural  or  practical 
method.  A  more  practical  case  method  would  be  to  put  into  the 
hands  of  the  student  a  book  of  undecided  cases  involving  close  ques- 
tions; but  with  no  indication  of  what  the  question  is  or  where  to 
find  the  answer;  both  of  which  the  student  is  asked  to  give.  Or 
better  yet,  let  him  learn  the  facts  from  the  student  who  witnessed 
them ;  and  then  let  him  discover  his  rights  and  remedies,  and  pursue 
them  to  judgment  and  execution,  as  our  students  do  in  our  practice 
court.  While  such  a  case  system  of  studying  law  would  be  severely 
practical,  it  probably  would  not  be  practicable  as  a  sole  or  general 
ihethod  of  study. 

This  book  is  not  offered  as  a  solution  of  the  difficulties  of  the  law 
student  and  teacher,  nor  is  anything  claimed  for  it.  Frankly,  it  is 
an  experiment,  made  with  the  hope  of  presenting  a  more  connected 
and  general  view  of  the  subject  than  can  be  acquired  by  reading 
cases  unabridged,  of  which  the  student  can  read  but  few  on  a  topic, 
nor  even  one  on  each  topic,  without  infringing  on  the  time  due  to 
other  courses.  It  is  hoped  and  believed,  also,  that  a  more  definite, 
concrete,  and  precise  knowledge  of  the  law  will  be  obtained  from 
reading  such  a  book  than  could  be  acquired  by  studying  a  text  of 
the  same  size.  As  it  is  a  departure  from  accustomed  lines,  opposi- 
tion and  criticism  are  expected.  If  this  experiment  is  not  success- 
ful, perhaps  another  may  get  from  it  a  hint  that  will  suggest  a  bet- 
ter plan. 

In  selecting  the  cases  to  be  abridged,  an  effort  has  been  made  to 
choose  those  that  have  drawn  the  most  attention,  comment,  and 
citation.  The  reputation  of  each  case  is  shown  to  the  reader  in  part 
by  reference  to  tiie  various  collections  of  important  cases  on  crimes 
in  which  it  has  been  included.  Probably  many  cases  have  been  in- 
cluded which  more  mature  deliberation  would  have  excluded,  and 
as  many  omitted  which  should  have  been  included.  For  these  and 
other  errors  the  charity  of  the  reader  is  requested.  Especial 
acknoweldgment  is  due  to  Miss  O.  E.  Woodard,  assistant  law 
librarian,  n>r  making  the  table  of  cases,  for  adding  the  parallel  cita- 
tions, and  for  much  other  assistance  in  getting  the  matter  into  type. 

JOHN  R.  ROOD. 

University  of  Michigan,  Nov.  26,  1906. 
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SOME  ABBREVIATIONS  USED  IN  THIS  BOOK. 

Ace.    Accord,  or  in  harmony  with  the  case  preceding.    This  is  stated 

only  when  the  similarity  is  very  close. 
B.    Beale  's  Cases  on  Criminal  Law. 

B.  &  H.    Bennett  &  Heard's  Cases  on  Criminal  Law. 

C.  When  preceded  or  followed  by  v.  as  the  title  to  a  case  this  is  an 

abbreviation  for  Commonwealth ;  e.  g.,  C.  v.  Way.  Otherwise 
it  means  Chaplin's  Cases  on  Criminal  Law,  second  edition, 
1896. 

Eng.  C.  C.  B.  English  Crown  Case  Reserved.  It  has  been  a  custom 
among  the  English  trial  judges  from  time  immemorial  to  re- 
serve questions  arising  on  criminal  trials  to  take  the  advice 
of  the  other  judges  and  dispose  of  the  case  accordingly.  This 
custom  was  sanctioned  by  statute  in  1848,  legalizing  this  as  a 
method  of  review  in  criminal  cases. 

P.  Fisher's  Cases  on  Criminal  Law,  being  identical  with  Clark's 
Cases  on  Criminal  Law  except  in  the  paging  and  notes. 

Ke.    Kenney's  Cases  on  Criminal  Law. 

Kn.    KJQOwlton  's  Cases  on  Criminal  Law. 

L.    Lawson's  Crimes  and  Defenses. 

Mi.    Mikell's  Cases  on  Criminal  Law. 

n.  This  letter  following  the  page  number  shows  that  the  case  is 
reported  in  a  foot-note  in  the  book  referred  to. 

-n.  This  indicates  that  there  is  a  monographic  note  on  the  point 
appended  to  the  case  in  the  book  referred  to. 

P.    People. 

B.    Bex  or  Begina. 

S.    State. 
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BIBLIOGRAPHY. 

§  1.  The  law  of  crimes  is  found  in  the  constitutions  and  statutes 
of  the  state  and  nation,  in  the  decisions  of  the  courts  on  partictdar 
cases,  and  in  the  works  of  writers  on  the  law. 

The  Constitution  of  the  United  States  is  the  fundamental  law 
of  the  land,  paramount  to  all  other  statutes  so  far  as  it  extends. 
All  others  must  yield  to  it  so  far  as  they  conflict.  The  acts  of  con- 
gress are  likewise  paramount  so  far  as  they  are  constitutional. 
Next  in  order,  the  state  constitutions  are  paramount  within  the 
state,  so  far  as  they  do  not  conflict  with  valid  laws  of  the  United 
States.  Next  in  order  of  command,  the  state  statutes  control  so 
far  as  not  in  conflict  with  any  of  the  foregoing,  and  with  these 
exceptions  control  and  supplant  ail  prior  statutes  and  decisions  in 
conflict  with  them. 

The  Decisions  of  the  Courts  are  supposed  to  indicate  the  law 
existing  then  and  before,  and  to  depend  on  the  law  then  found  to 
exist.  But  in  fact  the  decisions  mark  the  growth  of  the  law,  by 
applying  it  to  new  cases,  thus  forming  precedents  for  all  simi- 
lar cases  in  the  future.  Within  the  same  jurisdiction,  the  decisions 
of  the  courts  of  last  resort  are  held  to  create  a  fixed  rule  for  all 
similar  cases,  until  overruled  by  a  court  of  equal  or  greater  au- 
thority (which  rule  is  called  the  doctrine  of  stare  decisis),  or  ab- 
rogated by  legislative  enactment.  Outside  of  the  same  jurisdiction 
these  decisions  have  a  persuasive  influence,  depending  on  the  good 
sense  indicated  by  the  decision,  the  force  of  the  reasoning  given 
to  support  it,  the  respect  entertained  for  the  court  by  the  persons 
sought  to  be  influenced  by  it,  and  by  numerous  other  considerations. 

These  Decisions  are  Reported  or  Published  in  various  forms.  The 
earlier  English  decisions  are  found  in  the  Year  Books,  mixed  with 
civil  cases,  covering  the  period  from  20  Ed.  1  (1292)  to  near  the 
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close  of  the  reign  of  Ilen.  8,  and  a  few  older  records  have  been 
published  recently  from  manuscripts  in  the  British  Museum.  Like- 
wise, cases  on  crown  law  after  the  period  of  the  Year  Books  till 
now  have  generally  been  published  with  reports  of  civil  cases,  both 
in  England  and  America.  Howell's  State  Trials  is  a  set  of  thirty- 
four  books,  in  which  criminal  cases  exclusively  are  reported  with 
great  detail,  arranged  in  chronological  order  and  extending  from 
the  time  of  the  conquest  to  1820.  Reports  of  criminal  cases  con- 
fined to  brief  statements  of  the  facts,  arguments,  and  law  points 
decided,  may  be  mentioned  as  follows:  A  thin  quarto  by  John 
Kelyng,  chief  justice  of  the  king's  bench,  first  published  in  1708, 
after  the  death  of  the  writer;  Leach's  Crown  Cases  in  two  vol- 
umes, including  decisions  from  1730  to  1813;  Russell  and  Ryan's 
Crown  Cases  in  one  volume,  1799  to  1824;  Moody's  Crown  Cases 
in  two  volumes,  1824  to  1844;  Denison's  Crown  Cases  in  two  vol- 
umes, 1844  to  1852;  Dearsly's  Crown  Cases,  one  volume,  1852-6; 
Dearsly  &  Bell's  Crown  Cases,  one  volume,  1856-8;  Bell's  Crown 
Cases,  one  volume,  1858-60;  Leigh  &  Cave's  Crown  Cases,  one  vol- 
ume; Law  Reports  Crown  Cases  Reserved,  two  volumes,  1865  to 
1875;  and  Cox's  Criminal  Cases,  beginning  in  1843  and  continuing 
to  the  present  time.  All  of  the  above  are  English  publications 
of  English  decisions.  In  America  there  are  several  collections  of 
criminal  cases  published  for  use  of  the  lawyer.  Among  these 
might  be  mentioned  the  American  Criminal  Cases  (1878  current), 
Bennett  &  Kurd's  Leading  Criminal  Cases  (2  Vols.,  1856),  Green's 
Criminal  Cases  (2  Vols.,  1875),  and  Lawson's  Crimes  and  Defenses 
(1885,  a  collection  of  English  and  American  decisions  and  annota- 
tions, arranged  by  topics,  5  Vols.).  Among  the  cases  selected  for 
use  of  students  in  law  schools  may  be  mentioned:  One  volume  of 
983  pages  by  Prof.  Joseph  H.  Beale,  1894;  one  volume  of  461  pages 
by  W.  L.  Clark  (author  of  Clark's  Criminal  Law)  1895;  repub- 
lished without  the  notes  as  **Fisher's  Cases"  in  344  pages  in  1895; 
one  volume  of  583  pages  by  Mr.  W.  H.  Chaplin,  in  1891,  second  ed. 
in  1896 ;  one  volume  of  396  pages  by  Prof.  J.  C.  Knowlton  in  1902 ; 
and  one  volume  of  983  pages  by  Prof.  Wm.  E.  Mikell  in  1903. 

Works  of  Writers  on  the  Law  of  crimes  are  numerous.  Those  of 
highest  repute  are  Coke's  Institute  Concerning  High  Treason  and 
other  Pleas  of  the  Crown,  by  Sir  Edward  Coke,  1644;  Hale's  His- 
tory of  the  Pleas  of  the  Crown,  by  Sir  Matthew  Hale,  two  volumes, 
1680;  Hawkins's  Pleas  of  the  Crown,  two  volumes,  1716;  Foster's 
Crown  Law,  a  collection  of  cases  and  commentaries  by  Justice 
Foster,  one  small  volume,  1762;  East's  Pleas  of  the  Crown,  two  vol- 
umes, 1803.  All  these  have  weight  as  authorities  irrespective  of 
the  cases  they  cite  to  support  their  statements,  and  all  of  them 
contain  brief  reports  of  cases  not  otherwise  published.  Perhaps 
mention  should  be  made,  also,  in  the  same  connection,  of  Russell  on 
Crimes,  two  volumes,  and  Archbold's  Criminal  Procedure,  two  vol- 
umes.   The  books  on  this  subject  most  used  by  lawyers  in  practice, 
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aside  from  the  encyclopedias  and  local  books,  are  the  writings  of 
Mr.  Joel  Bishop,  one  on  Criminal  Law  in  two  volumes,  first  pub- 
lished in  one  volume  in  1856;  one  on  Criminal  Procedure  in  two 
volumes,  first  published  in  1866;  and  one  on  Statutory  Crimes  in 
one  volume,  first  published  in  1873;  and  McClain's  Criminal  Law 
in  two  volumes,  1897,  by  Mr.  Justice  McClain  of  the  Iowa  supreme 
court,  formerly  dean  of  the  law  department  of  the  Iowa  state 
university.  Of  the  briefer  hand  books  on  the  subject,  mention  may 
be  made  of  those  by  Clark,  Clark  &  Marshall,  Hawley  &  McGregor, 
and  May. 

We  have  two  systems  of  criminal  law  in  this  country,  one 
national,  the  other  state. 

SOURCES  OF  NATIONAL  CRIMINAL  LAW. 

§2.    There  are  no  common  law  crimes  against  the  nation. 

The  United  States  courts  have  implied  jurisdiction  to  try  and 
punish  all  offenses  that  would  interfere  with  their  appointed  busi- 
ness, such  as  disturbance  of  order  in  court  or  contempt  of  its  pro- 
ceedings. 

They  have  jurisdiction  of  offenses  made  criminal  by  the  consti- 
tution of  the  United  States  or  acts  of  congress  in  pursuance  of  its 
express  or  implied  powers  under  the  constitution. 

U.  S.  Const.,  Art.  1,  §  8.  Congress  shall  have  power :  •  •  * 
3.  To  regulate  commerce  with  foreign  nations,  and  among  the  sev- 
eral states,  and  with  the  Indian  tribes.  *  *  *  6.  To  provide 
for  the  punishment  of  counterfeiting  the  securities  and  current 
coin  of  the  United  States.  7.  To  establish  postoffices  and  post 
roads.  •  *  •  9.  To  define  and  punish  piracies  and  felonies 
committed  on  the  high  seas,  and  offenses  against  the  law  of  nations. 
*  *  *  17.  To  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof. 

U.  S.  Const.,  Amend.  10.  The  powers  not  delegated  to  the  United 
States  by  the  constitution,  nor  prohibited  by  it  to  the  states,  are 
reserved  to  the  states  respectively,  or  to  the  people. 

(TJ.  S.  Sup.  Ct.,  1812.)  Implied  Jurisdiction  of  Courts  and  Power 
of  Congress.  Indictment  for  libel,  in  publishing  that  the  president 
and  congress  of  the  United  States  had  secretly  voted  tribute  to 
Napoleon.  Defendant  demurred,  and  the  case  was  certified  here, 
the  judges  of  the  circuit  being  divided  in  opinion.  JOHNSON.  J. 
The  only  question  which  this  case  presents  is,  whether  the  circuit 
courts  of  the  United  States  can  exercise  a  common  law  jurisdiction 
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in  criminal  cases.  •  •  •  The  powers  of  the  general  government 
are  made  up  of  concessions  from  the  several  states.  •  •  •  The 
only  ground  on  which  it  has  ever  been  contended. that  this  juris- 
diction could  be  maintained  is  that,  upon  the  formation  of  any 
political  body,  an  implied  power  to  preserve  its  own  existence  and 
promote  the  object  of  its  creation,  necessarily  results  to  it.  *  *  * 
But  if  admitted  as  applicable  to  the  state  of  things  in  this  country, 
the  consequence  would  not  result  from  it  which  is  here  contended 
for.  •  •  •  The  legislative  authority  of  the  uaion  must  first 
make  an  act  a  crime,  affix  a  punishment  to  it,  and  declare  the  coiirt 
that  shall  have  jurisdiction  of  the  offense.  Certain  implied  powers 
must  necessarily  result  to  our  courts  of  justice  from  the  nature  of 
their  institution.  But  jurisdiction  of  crimes  against  the  state  is 
not  among  these  powers.  To  fine  for  contempt,  imprison  for  con- 
tumacy, enforce  the  observance  of  order,  etc.,  are  powers  which 
cannot  be  dispensed  with  in  a  court,  because  they  are  necessary  to 
the  exercise  of  all  others.  •  •  •  Demurrer  sustained.  U.  S. 
V.  Hudson,  7  Cranch  (11  U.  S.)  32,  C.  14,  P.  42. 

(U.  S.  Sup.  Ct.,  1820.)  Jurisdiction  of  U.  S.  Courts.— What  is 
Piracy?  On  indictment  for  piracy  the  jury  found  that  Smith  and 
others  of  the  crew  of  a  private  armed  vessel  commissioned  by 
Buenos  Ayres  (a  colony  at  war  with  Spain)  mutinied  at  Margaritta, 
seized  another  privateer  commissioned  by  Artigas  (another  govern- 
ment at  war  with  Spain),  put  to  sea  on  a  cruise,  without  any  docu- 
ments or  commission  whatever,  and  while  so  at  sea  committed  the 
offense  charged  in  the  indictment,  by  plunder  and  robber}'-  of  the 
Spanish  vessel  therein  named.  The  circuit  court  being  divided  on 
the  question  whether  this  be  punishable  under  act  of  congress 
March  3,  1819,  as  piracy,  certified  the  question  to  this  court  for 
decision.  STORY,  J.  The  act  of  congress  upon  which  this  indict- 
ment is  founded  provides,  ''that  if  any  person  or  persons  whatso- 
ever, shall,  upon  the  high  seas,  commit  the  crime  of  piracy,  as 
defined  by  the  law  of  nations,  and  such  offender  or  offenders  shall 
be  brought  into,  or  found  in  the  United  States,  every  such  offender 
or  offenders  shall,  upon  conviction  thereof,  etc.,  be  punished  with 
death."  The  first  point  made  at  the  bar  is  whether  this  enact- 
ment be  a  constitutional  exercise  of  the  authority  delegated  to 
congress  upon  the  subject  of  piracies.  The  constitution  declares 
that  congress  shall  have  power  **to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and  offenses  against  the  law 
of  nations."  The  argument  which  has  been  urged  in  behalf  of  the 
prisoner  is,  that  congress  is  bound  to  define  in  terms  the  offense 
of  piracy,  and  is  not  at  liberty  to  leave  it  to  be  ascertained  by  judi- 
cial interpretation.  If  the  argument  be  well  founded,  it  seems 
admitted  by  counsel  that  it  equally  applies  to  act  of  congress,  1790, 
c.  9,  §  8,  which  declares  that  robbery  and  murder  committed  on 
the  high  seas  shall  be  deemed  piracy.    •    •    •    When  the  act  of 
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1790  declares  that  any  person  who  shall  commit  the  crime  of  rob- 
.bery  or  murder  on  the  high  seas  shall  be  deemed  a  pirate,  the 
crime  is  not  less  clearly  ascertained  than  it  would  be  by  using  the 
definitions  of  these  terms  as  they  are  found  in  our  treatises  of  the 
common  law.  In  fact,  by  such  a  reference,  the  definitions  are  neces- 
sarily included,  as  much  as  if  they  stood  in  the  text  of  the  act. 
In  respect  to  murder,  where  *' malice  aforethought*'  is  of  the 
essence  of  the  oflPense,  even  if  the  common-law  definition  were 
quoted  in  express  terms,  we  should  still  be  driven  to  deny  that  the 
definition  was  perfect,  since  the  meaning  of  ** malice  aforethought" 
would  remain  to  be  gathered  from  the  common  law.yCThere  would 
then  be  no  end  to  our  difficulties  or  our  definitions,  for  each  would 
involve  some  terms  which  might  still  require  some  new  explana- 
tion. Such  a  construction  of  the  constitution  is  therefore  wholly 
inadmissible.  To  define  piracies,  in  the  sense  of  the  constitution, 
is  merely  to  enumerate  the  crimes  which  shall  constitute  piracy; 
and  this  may  be  done  either  by  a  reference  to  crimes  having  a  tech- 
nical name  and  determinate  extent,  or  by  enumerating  the  acts  in 
detail  upon  which  the  punishment  is  inflicted.  It  is  next  to  be  con- 
sidered whether  the  crime  of  piracy  is  defined  by  the  law  of  nations 
with  reasonable  certainty.  What  the  law  of  nations  on  this  sub- 
ject is,  may  be  ascertained  by  consulting  the  works  of  jurists,  writ- 
ing professedly  on  public  law;  or  by  the  general  usage  and  prac- 
tice of  nations;  or  by  judicial  decisions  recognizing  and  enforcing 
that  law.  There  is  scarcely  a  writer  on  the  law  of  nations  who  does 
not  allude  to  piracy  as  a  crime  of  a  settled  and  determinate  nature. 
•  *  *  So  that,  whether  we  advert  to  writers  on  the  common  law, 
or  the  maritime  law,  or  the  law  of  nations,  we  shall  find  that  they 
universally  treat  of  piracy  as  an  offense  against  the  law  of  nations, 
and  that  its  true  definition  by  that  law  is  robbery  upon  the  sea. 
And  the  general  practice  of  all  nations  in  punishing  all  persons, 
whether  natives  or  foreigners,  who  have  committed  this  offense 
against  any  persons  whatsoever,  with  whom  they  are  in  amity,  is 
a  conclusive  proof  that  the  offense  is  supposed  to  depend  not  upon 
the  particular  provisions  of  any  municipal  code,  but  upon  the  law 
of  nations,  both  for  its  definition  and  punishment.  We  have  there- 
fore no  hesitation  in  declaring  that  piracy,  by  the  law  of  nations, 
is  robbery  upon  the  sea,  and  that  it  is  sufficiently  and  constitu- 
tionally defined  by  the  5th  section  of  the  act  of  1819.  Another 
point  has  been  made  in  this  case,  which  is  that  the  special  verdict 
does  not  contain  sufficient  facts  upon  which  the  court  can  pro- 
nounce that  the  prisoner  is  guilty  of  piracy.  We  are  of  a  different 
opinion.  The  special  verdict  finds  that  the  prisoner  is  guilty  of  the 
plunder  and  robbery  charged  in  the  indictment;  and  finds  certair 
additional  facts  from  which  it  is  most  manifest  that  he  and  his  asso- 
ciates were,  at  the  time  of  committing  the  offense,  freebooters  upon 
the  sea,  not  under  the  acknowledged  authority  or  deriving  protec- 
tion from  the  flag  or  commission  of  any  government.    If  under  such 
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circuDLslances  the  offense  be  not  piracy,  it  is  difficult  to  conceive  any 
which  would  more  completely  fit  the  definition.  It  is  to  be  certi- 
fied to  the  circuit  court  that  upon  the  facts  stated  the  case  is  piracy, 
as  defined  by  the  law  of  nations,  so  as  to  be  punishable  under  the 
act  of  congress  of  the  3d  of  March,  1819.  Livingston,  J.,  delivered 
a  dissenting  opinion.  U.  S.  v.  Smith,  5  Wheaton  (18  U.  S.)  153, 
C.  28. 

Technical  terms  in  statutes,  how  construed.    Pitcher  y.  P.,  8  7. 

(U.  S.  Sup.  Ct.,  1869.)  Matter  of  Local  Police.  Indictment  for 
selling  and  keeping  for  sale  illuminating  oils  mixed  with  naphtha 
contrary  to  act  of  congress  March  2,  1867,  §29.  Defendant 
demurred,  and  the  circuit  court  being  divided  in  opinion  as  to 
whether  an  offense  against  the  United  States  under  any  constitu- 
tional statute  was  charged,  certified  the  case  for  the  opinion  of  this 
court.  CHASE,  C.  J.  The  questions  certified  resolve  them- 
selves into  this:  Has  congress  power  under  the  constitution  to 
prohibit  trade  within  the  limits  of  a  state?  That  congress  has 
power  to  regulate  commerce  with  foreign  nations  and  among  the 
several  states  and  with  the  Indian  tribes,  the  constitution  expressly 
declares.  But  this  express  grant  of  power  to  regulate  commerce 
among  the  states  has  always  been  understood  as  limited  by  its 
terms,  and  as  a  virtual  denial  of  any  power  to  interfere  with  the 
internal  trade  and  business  of  the  separate  states,  except,  indeed, 
as  a  necessary  and  proper  means  for  carrying  into  execution  some 
other  power  expressly  granted  or  vested.  It  has  been  urged  in 
argument  that  the  provision  under  which  this  indictment  was 
framed  is  within  this  exception ;  that  the  prohibition  of  the  sale  of 
the  illuminating  oil  described  in  the  indictment  was  in  aid  and 
support  of  the  internal  revenue  tax  imposed  on  other  illuminating 
oils.  •  •  •  This  consequence  is  too  remote  and  too  uncertain  to 
warrant  us  in  saying  that  the  prohibition  is  an  appropriate  and 
plainly  adapted  means  for  carrying  into  execution  the  power  of 
laying  and  collecting  taxes.  There  is,  indeed,  no  reason  for  saying 
that  it  was  regarded  by  congress  as  such  a  means,  except  that  it  is 
found  in  an  act  imposing  internal  duties.  Standing  bv  itself  it  is 
plainly  a  regulation  of  police.  •  •  •  As  a  police  regulation 
relating  exclusively  to  the  internal  trade  of  the  states,  it  can  only 
have  effect  where  the  legislative  authority  of  congress  excludes 
territorially  all  state  legislation,  as  for  example,  in  the  District  of 
Columbia.  Within  state  limits  it  can  have  no  constitutional  opera- 
tion. This  has  been  so  frequently  declared  by  this  court,  results 
so  obviously  from  the  terms  of  the  constitution,  and  has  been  so  fully 
explained  and  supported  on  former  occasions,  that  we  think  it 
unnecessarv  to  enter  again  upon  the  discussion.  •  *  *  U.  S.  v. 
DeWitt,  9  Wall.  (76  U.  S.)  41,  C.  60. 

(U.  S.  Sup.  Ct.,  1877.)  Power  of  Congress  on  Grimes  in  (Jeneral. 
Defendant  was  convicted  under  IJ.  S.  R.  S.   (1871)   §5132,  in  the 
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U.  S.  C.  C.  for  southern  New  York;  and  on  motion  in  arrest  of 
judgment,  the  circuit  judges  were  opposed  in  opinion,  and  certi- 
fied the  case  for  the  opinion  of  this  court:  **If  a  person  shall 
engage  in  a  transaction  which,  at  the  time  of  its  occurrence,  is  not 
in  violation  of  any  law  of  the  United  States,  to-wit,  the  obtaining 
of  goods  upon  credit  by  false  pretenses,  and  if,  subsequently  thereto, 
proceedings  in  bankruptcy  shall  be  commenced  respecting  him,  is 
it  within  the  constitutional  limits  of  congressional  legislation  to 
subject  him  to  punishment  for  such  transaction  considered  in  con- 
nection with  the  proceedings  in  bankruptcy?"  FIELD,  J.  The 
question  presented  by  the  certificate  of  division  does  not  appear  to 
us  difficult  of  solution.    Upon  principle. 

An  Act  which  is  not  an  Offense  at  the  Time  it  is  Committed  can- 
not become  such  by  any  subsequent  independent  act  of  the  party 
with  which  it  has  no  connection.  By  the  clause  in  question,  the 
obtaining  of  goods  on  credit  upon  false  pretenses  is  made  an  offense 
against  the  United  States,  upon  the  happening  of  a  subsequent 
event,  not  perhaps  in  the  contemplation  of  the  party,  and  which 
may  be  brought  about,  against  his  will,  bv  the  agency  of  another. 

The  Criminal  Intent  Essential  to  the  Conmiission  of  a  Public 
Offense  must  exist  when  the  act  complained  of  is  done;  it  cannot 
be  imputed  to  a  party  from  a  subsequent  independent  transaction. 
There  are  cases,  it  is  true,  where  a  series  of  acts  are  necessary  to 
constitute  an  offense,  one  act  being  auxiliary  to  another  in  carry- 
ing out  the  criminal  design.  But  the  present  is  not  a  case  of  that 
kind.  Here  an  act  which  may  have  no  relation  to  proceedings  in 
bankruptcy  becomes  criminal,  according  as  such  proceedings  may 
or  may  not  be  subsequently  taken,  either  by  the  party  or, by  another. 
There  is  no  doubt  of 

The  Competency  of  Congress  to  Provide,  bv  suitable  penalties, 
for  the  enforcement  of  all  legislation  necessary  or  proper  to  the 
execution  of  powers  with  which  it  is  intrusted.  And  as  it  is  author- 
ized *'to  establish  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States,"  it  may  embrace  within  its  legisla*- 
tion  whatever  may  be  deemed  important  to  a  complete  and  effective 
bankrupt  system.  The  object  of  such  a  system  is  to  secure  a  ratable 
distribution  of  the  bankrupt's  estate  among  his  creditors  when  he 
is  unable  to  discharge  his  obligations  in  full,  and  at  the  same  time 
to  relieve  the  honest  debtor  from*  legal  proceedings  for  his  debts, 
upon  a  surrender  of  his  property.  The  distribution  of  the  property 
is  the  principal  object  to  be  attained.  The  discharge  of  the  debtor 
is  merely  incidental,  and  is  granted  onlv  where  his  conduct  has 
been  free  from  fraud  in  the  creation  of  his  indebtedness  or  the  dis- 
position of  his  propertv.  To  legislate  for  the  prevention  of  frauds 
in  either  of  these  particulars,  when  committed  in  contemplation  of 
bankruptcy,  would  seem  to  be  within  the  competencv  of  congress. 
Any  act  committed  with  a  view  of  evading  the  legislation  of  con- 
gress passed  in  the  execution  of  any  of  its  powers,  or  of  fraudu- 
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lently  securing  the  benefit  of  such  legislation,  may  properly  be 
made  an  offense  against  the  United  States.  But  an  act  committed 
within  a  state,  whether  for  a  good  or  a  bad  purpose,  or  whether  with 
an  honest  or  a  criminal  intent,  cannot  be  made  an  offense  against 
the  United  States,  unless  it  have  some  relation  to  the  execution  of 
a  power  of  congress,  or  to  some  matter  within  the  jurisdiction  of  the 
United  States.  An  act  not  having  any  such  relation  is  one  in  respect 
to  which  the  state  can  alone  legislate.  The  act  described  in  the  ninth 
subd.  of  §  5132,  R.  S.,  is  one  which  concerns  only  the  state  in  which 
it  is  committed;  it  does  not  concern  the  United  States.  It  is  quite 
possible  that  the  framers  of  the  statute  intended  it  to  apply  only 
to  acts  committed  in  contemplation  of  bankruptcy;  but  it  does  not 
say  so,  and  we  cannot  supply  qualifications  which  the  legislature 
has  failed  to  express.  Our  answer  to  the  question  certified  must  be 
in  the  negative.    U.  S.  v.  Pox,  95  U.  S.  670,  B.  227,  C.  58. 

Intent  must  eilst  at  the  time  of  the  act.     5  36.     Act  must  be  criminal  at  the  time. 
513. 

(U.  S.  C.  C.  for  Dist.  of  E.  Mich.,  1887.)  Court  CivU  or  Martial. 
BROWN,  J.  In  view  of  the  fact  that  this  was  a  homicide  committed 
by  one  soldier,  in  the  performance  of  his  alleged  duty,  upon  another 
soldier,  within  a  military  reservation  of  the  United  States,  I  had  at 
first  some  doubt  whether  a  civil  court  could  take  cognizance  of  the 
case  at  all ;  but,  as  crimes  of  this  nature  have  repeatedly  been  made 
the  subject  of  inquiry  by  civil  tribunals,  I  have  come  to  the  con- 
clusion that  I  ought  uot  to  decline  to  hear  this  complaint.  Indeed, 
it  is  difficult  to  see  how  I  could  refuse  to  do  so  without  abdicating 
that  supremacy  of  the  civil  power  which  is  a  fundamental  principle 
of  the  Anglo-Saxon  polity.  While  there  is  no  statute  expressly  con- 
ferring such  jurisdiction,  there  is  a  clear  recognition  of  it  in  the 
fifty-ninth  article  of  war,  which  provides  that  ''when  any  officer  or 
soldier  is  accused  of  a  capital  crime,  or  of  any  ofl^ense  against  the 
person  or  property  of  any  citizen  of  any  of  the  United  States,  which 
is  punishable  by  the  laws  of  the  land,  the  commanding  officer,  and 
the  officers  of  the  regiment,  troop,  battery,  company,  or  detachment 
to  which  the  person  so  accused  belongs,  are  required  (except  in  time 
of  war),  upon  application  duly  made  by  or  in  behalf  of  the  party 
injured,  to  use  their  utmost  endeavors  to  deliver  him  over  to  the 
civil  magistrate,  and  to  aid  the  officers  of  justice  in  apprehending 
him  and  securing  him,  in  order  to  bring  him  to  trial."  This  article 
makes  no  exception  of  crimes  committed  by  one  soldier  upon 
another,  nor  of  cases  where  there  is  concurrent  jurisdiction  in  the 
military  courts.  Tytler,  in  his  work  upon  Military  Law,  says :  **The 
martial  or  military  law,  as  contained  in  the  mutiny  act  and  articles 
of  war,  does  in  no  respect  supersede  or  interfere  with  the  civil  or 
municipal  laws  of  the  realm.  *'  *  *  *  U.  S.  v.  Clark,  81  Fed. 
710,  B.  319. 

More  of  this  case  In  9  49. 
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SOURCES  OF  STATE  CRIMINAL  LAW. 

§3.  The  criminal  law  of  the  states  consists  of  so  much  of  the 
common  law  of  England  and  English  statutes  enacted  before  the 
settlement  of  the  American  colonies  as  is  suitable  and  adapted  to 
our  condition  and  institutions,  supplemented  and  amended  hj  the 
common  law  and  customs  that  have  grown  up  in  this  country,  and 
by  the  constitution  and  statutes  of  the  state  where  the  crime  is 
committed,  except  as  restrained  by  the  United  States  constiti^tion. 

§4.  "Common  Law  of  England  and  English  Statutes  Enacted 
before  the  Settlement." 

(Mass.  Sup.  Judicial  Ct.,  1809.)  Getting  Credit  by  Lies.  Indict- 
ment against  Warren  for  deceit,  cheating,  and  fraud,  in  that  he 
obtained  fifty  pairs  of  shoes  on  credit  by  falsely  pretending  that 
he  had  good  credit,  kept  a  grocery  at  Salem,  and  that  his  name 
was  Waterman.  Being  convicted,  defendant  moved  in  arrest  of 
judgment,  on  the  ground  that  the  indictment  charged  no  offense. 
The  motion  was^  granted,  because:  1,  defendant  being  alone,  no 
conspiracy  was  charged;  2,  there  is  no  pretense  that  false  weights 
or  measures  were  used,  which  alone  would  make  cheating  at  the 
common  law ;  3,  no  false  token  was  used  to  obtain  the  credit,  which 
is  punishable  by  the  statute  of  33  Hen.  8,  c.  1,  which  is  a  part  of 
our  common  law,  having  been  enacted  before  the  settlement  of  this 
colony;  and  4,  the  statute  30  Geo.  2,  c.  24,  which  makes  obtaining 
by  false  pretenses  indictable,  is  not  in  force  here.  Defendant  gave 
a  note  for  the  price  at  the  time  of  obtaining  the  shoes,  and  signed  it 
*' William  Waterman. '^    C.  v.  Warren,  6  Mass.  72,  C.  11,  F.  3,  Kn.  3. 

St.  33  H.  8.  c.  1 ;  and  St,  30  Q.  2,  c.  24,  will  be  found  under  "False  Tokens  and 
Pretenses"  post.  See  these  sections  and  §  10  for  further  discussion  of  false  tokens  and 
pretenses. 

(Mass.  Sup.  Judicial  Ct.,  1804.)  Jurisdiction — Common  Law 
Crime.  Defendants  were  convicted,  on  a  common  law  indictment, 
in  the  court  of  general  sessions,  of  poisoning  a  cow,  property  of 

A.  Bliss  moved  in  arrest  of  judgment  that  justices  of  the  peace  had 
no  jurisdiction  to  try  this  common  law  offense,  having  no  such 
power  given  them  by  statute ;  citing  Com.  Dig.  t.  Justices  of  Peace, 

B.  1 ;  1  Salk.  406.  SEDGWICK,  J.  Justices  of  the  peace,  whether 
acting  individually  or  in  sessions,  are  creatures  of  statute,  and  their 
powers  are  given  them  by  the  statutes.  '  2  Hawk.  61,  8.  It  appears 
to  me,  generally  speaking,  that  the  English  statutes  which  were  in 
force  at  the  time  of  the  emigration  of  our  ancestors  from  that  coun- 
try are  common  law  here.  The  statutes  of  Ed.  3  [1  Edw.  3,  c.  16 ;  34  ' 
Edw.  3,  c.  1]  have  been  adopted  and  practiced  upon  here,  and  are 
therefore  to  be  considered  as  part  of  our  common  law.  This  is 
decisive,  of  the  question  before  the  court,  as  the  offense  charged  in 
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the  indictment  is,  by  those  statutes,  within  the  jurisdiction  of  the 
sessions.  [Dana,  C.  J.,  Thatcher,  and  Strong,  JJ.,  expressed  similar 
views.]    Motion  overruled.    C.  v.  Leach,  1  Mass.  59,  C.  9. 

(Mass.  Sup.  Judicial  Ct.,  1807.)  Same — Statutory  Crime.  Indict- 
ment for  damming  up  Sandy  river,  without  leaving  a  passage  for 
fish,  contrary  to  the  statute.  Upon  plea  of  not  guilty  the  jury 
found  guilty,  and  defendant  moved  in  arrest  of  judgment  that  the 
common  pleas  court  which  tried  the  case  had  no  jurisdiction.  PER 
CURIAM.  The  court  of  sessions,  to  whose  jurisdiction  in  criminal 
causes  the  court  of  common  pleas  has  succeeded,  by  statute  of 
March,  1804,  was  erected  by  the  statute  of  July  3,  1782,  and  it  is 
empowered  to  hear  and  determine  all  matters  relating  to  the  con- 
servation of  the  peace,  and  such  offenses  as  are  cognizable  by  them 
at  common  law,  or  by  the  acts  of  the  legislature.  If  by  common 
law,  mentioned  in  this  statute,  be  understood  strictly  the  common 
law  of  England,  those  words  cannot  have  any  eflPect;  for  the  ses- 
sions being  created  by  statute  cannot  have  any  jurisdiction  but 
what  is  given  it  by  some  statute.  But,  if  these  words  import  the 
common  law  of  the  commonwealth,  they  have  an  extensive  opera- 
tion and  are  easily  understood.  Our  ancestors,  when  they  came 
into  this  new  world,  claimed  the  common  law  as  their  birthright, 
and  brought  it  with  them,  except  such  parts  as  were  judged  inap- 
plicable to  their  new  state  and  condition.  The  common  law,  thus 
claimed,  was  the  common  law  of  their  native  country,  as  it  was 
amended  or  altered  by  English  statutes  in  force  at  the  time  of  their 
emigration.  Those  statutes  were  never  re-enacted  in  this  country, 
but  were  considered  as  incorporated  into  the  common  law.  Some 
few  other  English  statutes,  passed  since  the  emigration,  were 
adopted  by  our  courts,  and  now  have  the  authority  of  law  derived 
from  long  practice.  To  these  may  be  added  some  ancient  usages, 
originating  probably  from  laws  passed  by  the  legislature  of  the 
colony  of  the  Massachusetts  Bay,  which  were  annulled  by  the  repeal 
of  the  first  charter,  and  from  the  former  practice  of  the  colonial 
courts  accommodated  to  the  habits  and  manners  of  the  people. 
•  *  *  The  offense,  of  which  the  defendant  is  indicted,  is  clearly 
not  an  offense  at  common  law,  but  it  is  a  new  offense  created  by 
the  statute,  on  which  this  indictment  is  drawn,  as  it  is  not  supposed 
that  there  is  any  other  statute  by  which  the  sessions  can  have  juris- 
diction ;  the  validity  of  the  objection  to  judgment  on  this  conviction 
must  depend  on  the  construction  of  the  statute  on  which  it  was 
obtained.  In  the  twelfth  section  it  is  enacted,  that  all  the  fines 
imposed  shall  be  recovered  by  presentment  of  the  grand  jury,  or 
by  action  of  debt.  This  section  does  not  expressly,  or  by  neces- 
sary implication,  include  the  sessions,  for  the  words  may  be  per- 
fectly satisfied  by  a  presentment  of  the  grand  jury  to  this  court. 
And  the  sessions  before  the  statute  of  March,  1804,  or  the  common 
pleas  since,   not  having  jurisdiction  at  comi^on  law,  nor  by  the 


i  6.  SOURCES  OP  STATE  CRIMINAL  LAW.  11 

express  provisions  of  any  statute,  the  judgment  must  be  arrested. 
C.  V.  Knowlton,  2  Mass.  530,  B.  1,  C.  1. 

§6.  ''As  is  Suitable  and  Adapted  to  Oar  Condition  and  Insti- 
tutions. ' ' 

(Tenn.  Sup.  Ct.,  1808.)  Indictment  in  the  County  Court  for 
Eavesdropping.  Appeal  to  this  court,  and  the  only  question  was 
whether  such  a  prosecution  can  be  maintained.  It  was  insisted  for 
the  defendant:  1st,  that  there  was  no  statute  of  the  state  upon 
the  subject;  2d,  that  the  act  which  adopted  the  laws  of  England 
confined  such  adoption  to  such  as  are  consistent  with  our  mode  of 
livinpr.  1715,  c.  31,  s.  5.  No  precedent  can  be  found  of  such  an 
indictment,  which  furnishes  a  strong  inference  that  such  a  prose- 
cution was  not  conformable  to  the  principles  of  our  government, 
or  modes  of  living.  CAMPBELL,  J.  Agreeably  to  the  common 
law,  such  an  indictment  well  lies,  and  nothing  can  be  seen  in  this 
part  of  it,  which  is  inconsistent  with  our  situation,  or  in  fact  the 
situation  of  any  society  whatever.  S.  v.  Williams,  2  Overton  (2 
Tenn.)  108,  Mi.  63. 

The  common  law  rules  for  interpretation  of  statutes  are  suitable  to  our  condition 
and  adopted.     C.  v.  Churchill,  8  13. 

(Pa.  Sup.  Ct.,  1825.)  Barbarous  Punishments — Ducking-Stool. 
Nancy  James  was  convicted  of  being  a  common  scold,  and  sen- 
tenced to  be  placed  on  a  ducking-stool  and  plunged  three  times  into 
the  river.  She  brings  error,  claiming  the  judgment  to  be  illegal. 
DUNCAN,  J.  •  •  •  This  sentence,  we  are  informed,  has  cre- 
ated much  ferment  and  excitement  in  the  public  mind.  It  is  con- 
sidered as  a  cruel,  unusual,  unnatural,  and  ludicrous  judgment. 
But  whatever  prejudices  may  exist  against  it,  still,  if  it  be  the  law 
of  the  land,  the  court  must  pronounce  judgment  for  it.  But,  as 
it  is  revolting  to  humanity,  and  is  of  that  description  that  only 
could  have  been  invented  in  an  age  of  barbarism,  we  ought  to  be 
well  persuaded,  either  that  it  is  the  appropriate  judgment  of  the 
common  law,  or  is  inflicted  by  some  positive  law;  and  that  that 
common  law  or  statutory  provision  has  been  adopted  here,  and  is 
now  in  force.  The  late  Judge  Ingersoll,  a  name  respected  and  hon- 
ored, when  attorney  general,  in  his  report  to  the  legislature  in  1813, 
stated,  that  by  several  acts  of  assembly  "cruel  and  unnatural  pun- 
ishments, which  tended  only  to  harden  and  confirm  the  criminal, 
had  been  abolished  for  all  inferior  offenses:"  The  sanguinary  code 
of  England  could  be  no  favorite  with  William  Penn  and  his  fol- 
lowers, who  fled  from  persecution.  Cruel  punishments  were  not 
likely  to  be  introduced  by  a  society  who  denied  the  right  to  touch 
the  life  of  man,  even  for  the  most  atrocious  crime.  For  had  they 
brought  with  them  the  whole  body  of  the  British  criminal  law,  then 
we  should  have  had  the  appeal  of  death,  and  the  impious  spectacle 
of  trial   by  battle   in   a   Quaker   colony.     •     •     •     The   common 


12  SOURCES  OF  OUR  CRIMINAL  LAW.  i  5. 

law  pimishment  of  ducking  was  not  received  nor  embodied  by 
usage,  so  as  to  become  a  part  of  the  common  law  of  Pennsylvania. 
It  was  rejected,  as  not  accommodated  to  the  circumstances  of  the 
country,  and  against  all  the  notions  of  punishment  entertained  by 
this  primitive  and  humane  community;  and  though  they  adopted 
the  common  law  doctrines  as  to  inferior  offenses,  yet  they  did  not 
follow  their  punishments.  One  remarkable  instance  I  will  notice. 
A  gross  libel  in  England  was  sometimes  punished  by  the  pillory; 
I  believe  Mr.  Prynne  lost  both  his  ears.  Though  the  offense  is  the 
same  here,  yet  the  sentence  is  very  different.  It  is  not  true  that 
our  ancestors  brought  with  them  all  the  common  law  offenses;  for 
instance,  that  of  champerty  and  maintenance,  this  court  decided 
in  Stoever  v.  Whitman's  Lessee,  6  Binn.  416,  did  not  exist  here. 
•  •  •  This  is  a  very  different  question  from  the  common  law 
rules  of  real  and  personal  property, — the  modes  of  acquisition  and 
alienation  of  estates.  For  although  the  reasons  of  many  of  those  rules 
have  ceased,  yet  it  might  be  dangerous,  on  that  account,  to  abolish 
them ;  as  it  would  lessen  the  security  of  property  of  titles  to  land, 
which  should  always  be  firm  and  stable;  and  by  the  charter  they 
were  to  remain  the  same  as  in  England,  except  when  altered  by 
the  representatives  of  the  people.  But  I  am  far  from  professing 
the  same  reverence  for  all  the  degrading  and  ludicrous  punishments 
of  the  early  days  of  the  common  law.  1  am  far  from  thinking  that 
this  is  an  unbroken  pillar  of  the  common  law,  or  that  to  remove 
this  rubbish  would  impair  a  structure  which  no  man  can  admire 
more  than  I  do.  But  I  must  confess,  I  am  not  so  idolatrous  a  wor- 
shipper as  to  tie  myself  to  the  tail  of  this  dung-cart  of  the  common 
law.    •    •    •    Reversed.    James  v.  C,  12  S.  &  R.  220,  Mi.  7. 

(Mass.  Sup.  Judicial  Ct.,  1847.)  Libel  a  Crime.  SHAW,  C.  J. 
This  was  an  indictment  against  the  defendants  for  a  false  and 
malicious  libel,  tried  before  the  court  of  common  pleas,  and,  upon 
a  conviction  there,  the  case  is  brought  before  this  court,  upon  an 
exception,  •  *  •  that  there  is  no  law  of  this  commonwealth 
by  which  the  writing  and  publishing  of  a  malicious  libel  can  be 
prosecuted  by  indictment,  and  punished  as  an  offense.  The  propo- 
sition struck  us  with  great  surprise,  as  a  most  startling  one.  •  •  • 
[Sources  and  Scope  of  Unwritten  Law.]  It  is  true  that  there  is 
no  statute  of  the  commonwealth  declaring  the  writing  or  publishing 
of  a  written  libel,  or  a  malicious  libel  by  signs  and  pictures,  a  pun- 
ishable offense.  But  this  goes  little  way  towards  settling  the  ques- 
tion. A  great  part  of  the  municipal  law  of  Massachusetts,  both 
civil  and  criminal,  is  an  unwritten  and  traditionary  law.  It  has 
been  common  to  denominate  this  **the  common  law  of  England,*' 
because  it  is  no  doubt  true  that  a  large  portion  of  it  has  been 
derived  from  the  laws  of  England,  either  the  common  law  of  Eng- 
land, or  those  English  statutes  passed  before  the  emigration  of  our 
ancestors,  and  constituting  a  part  of  that  law  by  which,  as  English 
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subjects,  they  were  governed  when  they  emigrated;  or  statutes 
made  afterwards,  of  a  general  nature,  in  amendment  or  modifica- 
tion of  the  common  law,  which  were  adopted  in  the  colony  or  prov- 
ince by  general  consent.  In  addition  to  these  sources  of  unwritten 
law,  some  usages,  growing  out  of  the  peculiar  situation  and  exigen- 
cies of  the  earlier  settlers  of  Massachusetts,  not  traceable  to  any 
written  statute  or  ordinance,  but  adopted  by  general  consent,  have 
long  had  the  force  of  law.  *  *  •  To  a  very  great  extent  the 
unwritten  law  constitutes  the  basis  of  our  jurisprudence,  and  fur- 
nishes the  rules  by  which  public  and  private  rights  are  established 
and  secured,  the  social  relations  of  all  persons  regulated,  their 
rights,  duties,  and  obligations  determined,  and  all  violations  of 
duty  redressed  and  punished.  Without  its  aid,  the  written  law, 
embracing  the  constitution  and  statute  laws,  would  constitute  but 
a  lame,  partial,  and  impracticable  system.  Even  in  many  cases 
where  statutes  have  been  made  in  respect  to  particular  subjects, 
they  could  not  be  carried  into  effect,  and  must  remain  a  dead  letter, 
without  the  aid  of  the  common  law.  In  cases  of  murder  and  man- 
slaughter, the  statute  'declares  the  punishment;  but  what  acts  shall 
constitute  murder,  what  manslaughter,  or  what  justifiable  or  excus- 
able homicide,  are  left  to  be  decided  by  the  rules  and  principles  of 
the  common  law.  So^  if  an  act  is  made  criminal,  but  no  mode  of 
prosecution  is  directed,  or  no  punishment  provided,  the  common 
law  furnishes  its  ready  aid,  prescribing  the  mode  of  prosecution  by 
indictment,  the  common-law  punishment  of  fine  and  imprisonment. 
Indeed,  it  seems  to  be  too  obvious  to  require  argument  that  without 
the  common  law  our  legislation  and  jurisprudence  would  be  im- 
potent, and  wholly  deficient  in  completeness  and  symmetry  as  a 
system  of  municipal  law.  •  •  •  [Here  the  judge  states  the 
point  made  by  counsel,  that  no  common  law  of  England  exists  here 
beyond  what  has  been  recognized,  because  the  Massachusetts  consti- 
tution declares  that  the  common  law  as  practiced  continues.  After 
declaring  the  point  not  well  taken,  he  proceeds.] 

[Effect  of  Migration  and  Revolution.]  We  take  it  to  be  a  well- 
settled  principle,  acknowledged  by  all  civilized  states  governed  by 
law,  that  by  means  of  a  political  revolution,  by  which  the  political 
organization  is  changed,  the  municipal  laws  regulating  their  social 
relations,  duties,  and  rights  are  not  necessarily  abrogated.  They 
remain  in  force,  except  so  far  as  they  are  repealed  or  modified  by 
the  new  sovereign  authority.  •  •  •  [Here  it  is  shown  that  what 
has  been  practiced  cannot  be  known  exactly.]  When  our  ancestors 
first  settled  this  country,  they  came  here  as  English  subjects;  they 
settled  on  the  land  as  English  territory,  constituting  part  of  the 
realm  of  England,  and  of  course  governed  by  its  laws;  they 
accepted  charters  from  the  English  government,  conferring  both 
political  powers  and  civil  privileges;  and  they  never  ceased  to 
acknowledge  themselves  English  subjects,  and  never  ceased  to 
claim  the  rights  and  privileges  of  English  subjects,  till  the  revolu- 
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tion.  It  is  not,  therefore,  perhaps,  so  accurate  to  say  that  they 
established  the  laws  of  England  here  as  to  say  that  they  were  sub- 
ject to  the  laws  of  England.  When  they  left  one  portion  of  its  ter- 
ritory, they  were  alike  subject,  on  their  transit  and  when  they 
arrived  at  another  portion  of  the  English  territory;  and  therefore 
always,  till  the  declaration  of  independence,  they  were  governed 
and  protected  by  the  laws  of  England,  so  far  as  those  laws  were 
applicable  to  their  state  and  condition.  Under  this  category  must 
come  all  municipal  laws  regulating  and  securing  the  rights  of  real 
and  personal  property,  of  person  and  personal  liberty,  of  habita- 
tion, of  reputation  and  character,  and  of  peace.  •  •  •  That 
the  law  of  libel  existed  at  the  first  migration  of  our  ancestors,  and 
during  the  whole  period  of  the  colonial  and  provincial  govern- 
ments, is  proved  by  a  series  of  unquestionable  authorities.  •  •  • 
[The  rest  of  the  opinion  is  devoted  to  instances  in  which  the  Massa- 
chusetts courts  had  punished  libel  without  question  as  to  its  crimi- 
nality or  in  which  the  legislature  had  prescribed  regulations  for 
conducting  the  prosecution.]  Exceptions  oyerruled.  C.  v.  Chap- 
man, 13  Mete.  68,  F.  28,  Kn.  219. 

6.    "Supplemented*  and  Amended  by  the  Common  Law  and 
Customs  that  have  Orown  up  in  this  Country. ' ' 

(Pa.  Sup.  Ct.,  1791.)  Criminal  Conversation  with  Married 
Woman.  Question  on  special  verdict.  PER  CURIAM.  The  single 
question  is,  whether  an  unmarried  man  may  be  guilty  of  adultery, 
under  the  act  of  assembly.  Originally  the  offense  was  of  temporal 
jurisdiction,  but  after  the  statute  of  circumspecte  agatis,  it  was 
remitted  to  the  bishop  of  Norwich,  and  through  him  to  the  spiritual 
courts.  Had  the  case  been  res  integra,  the  decision  of  the  court 
might  be  different  from  what  it  now  is.  It  is  true  that  practice 
sub  silentio  will  not  make  the  law,  but  it  is  strong  evidence  of  what 
the  law  is.  It  having  been  the  constant  practice  to  proceed  against 
unmarried  persons  for  fornication,  though  they  have  been  guilty 
of  criminal  conversation  with  married  persous,  we  will  not  exag- 
gerate the  offense,  nor  carry  it  further  than  our  predecessors  have 
done ;  and,  therefore,  the  court  pronounce  him  guilty  of  fornication, 
and  fine  him  £10,  and  the  costs,  and  commit  him  to  the  sheriff  of 
Philadelphia  county,  who  always  executes  the  process  of  the  court 
in  bane.     •    •     •    Respublica  v.  Roberts,  1  Yeates,  6,  Mi.  13. 

(Va.  Gen.  Ct.,  1826.)  Matters  Settled  by  Ancient  Usage— Illicit 
Intercourse.  Appellant  was  convicted  on  an  indictment  charging, 
that  he,  bein^  a  married  man,  enticed  a  maiden  of  16  years  away 
from  her  mother  and  carnally  knew  her.  DADE,  J.  •  •  •  It 
is  admitted,  that  before  the  statute  of  circumspecte  agatis,  13 
Edward  1,  the  court  of  king's  bench  did  on  this  principle  punish 
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the  ofFense  of  incontinency,  and  that  by  that  statute  the  jurisdic- 
tion was  transferred  to  the  ecclesiastical  courts.  •  •  •  After 
the  statute  of  circumspecte  agatis,  the  court  of  king's  bench  did 
not  exercise  jurisdiction  in  punishing  the  mere  act  of  incontinence. 
It,  however,  retained  its  general  power  of  punishing  offenses  contra 
bonos  mores,  and  it  is  presumed  might  have  punished  an  offense 
of  incontinence  combined  with  circumstances,  which,  beyond  the 
mere  criminality  of  the  simple  fact,  were  calculated  to  make  it 
injurious  to  society;  as,  in  case  of  incontinence  in  a  street  or  high- 
way. But,  in  such  cases  the  jurisdiction  would  not  spring  from 
the  criminal  character  of  the  simple  fact,  but  from  its  publicity; 
as,  there  are  many  cases  where  an  act,  which  is  not  criminal  in 
private,  becomes  penal  by  the  publicity  which  attends  its  perpetra- 
tion. The  act  of  Sir  Charles  Sedley,  in  running  naked  through  the 
streets,  derived  its  whole  criminality  from  its  publicity.  •  •  • 
It  is  too  late  now  to  assume  jurisdiction  over  a  new  class  of  cases, 
under  the  idea  of  their  being  contra  bonos  mores.  We  must  con- 
sider the  practice  of  the  English  courts,  from  which  we  derive  the 
principle,  as  having  settled  in  the  course  of  many  centuries,  the 
true  limits  and  proper  subjects  of  this  principle.  If  we  are  to  dis- 
regard these  landmarks,  and  take  up  any  case  which  may  arise 
under  this  principle,  as  res  integra,  then  might  it  be  extended  to 
cases  which  none  has  yet  thought  of  as  penal.  A  case  of  slander 
may  display  as  much  baseness  and  malignity  of  purpose,  as  much 
falsehood  in  its  perpetration,  as  ruinous  effects  in  its  consequences, 
and  as  pernicious  an  example  in  its  dissemination,  as  this  case  of 
seduction.  And  yet  none  would  think  of  prosecuting  it  criminally. 
It  is  true,  that  if  something  peculiar  in  our  situation  had  given 
rise  to  a  class  of  cases  contra  bonos  mores,  as  in  regard  to  our 
slaves,  which  could  not  have  existed  in  England,  we  might  be  jus- 
tified in  applying  the  rule  in  the  absence  of  all  precedent.  But,  in 
relation  to  seduction,  no  such  supposition  can  be  made,  as  we  know 
from  the  books  of  reports  that  many  such  cases  have  occurred  there. 
And  we  even  see  that  in  two  cases,  it  was  in  fact  the  prominent 
feature,  and  yet  the  jurisdiction  in  one  of  them  [R.  v.  Delaval,  §  19] 
was  made  to  hang  on  another  hinge;  and  in  the  other,  which  was 
never  decided,  was  certainly  fortified  by  the  allegation  and  proof 
of  a  common  law  misdemeanor.  From  these  premises,  it  would 
seem  to  be  proper  to  infer  that  since  the  statute  of  circumspecte 
agatis,  in  England,  the  common  law  courts  have  never  taken  juris- 
diction of  the  mere  offense  of  incontinence,  nor  of  any  offense  of 
incontinence  combined  with  other  reprehensible  circumstances,  not 
in  themselves  importing  a  common  law  misdemeanor;  that  in  this 
country  the  legislature  has  taken  up  the  subject  of  simple  fornica- 
tion and  adultery,  and  has  defined  a  precise  mode  of  proof,  and  a 
fixed  and  certain  punishment;  that  there  is  no  reason  to  believe,  that 
these  statutes  are  cumulative;  but,  that  they  occupy  the  whole 
ground;  and  that,  as  in  England,  the  offense  being  merely  spiritual. 
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is  not,  under  any  circumstances,  allowed  to  be  the  foundation  of  a 
criminal  prosecution  in  the  courts  of  common  law ;  so  here,  by  parity 
of  reasoning,  the  offense  being  entirely  statutory,  it  shall  not  be 
converted   into   the   foundation   of   a   common   law   misdemeanor. 

•  •  •  Reversed.  Anderson  v.  C,  5  Randolph  627,  16  Am.  Dec. 
776,  Mi.  64. 

(Tenn.  Sup.  Ct.,  1851.)  Case  of  First  Impression.  Appellant  \^as 
convicted  of  using  obscene  language  in  public.     McKINNEY,  J. 

•  •  •  Upon  the  first  point,  the  argument  for  the  plaintiff  in 
error  rests  upon  the  narrow  and  unsubstantial  ground,  that  no  pre- 
cedent, or  adjudication,  has  been  found  in  support  of  such  an 
indictment.  Admitting  this  to  be  true,  for  the  present,  what  does  it 
establish?  If  the  case  stated  in  the  indictment  falls  within  the 
operation  of  clear,  well  defined,  and  well  established  principles  of 
law,  is  it  to  be  urged  against  the  maintenance  of  this  prosecution, 
that  no  similar  case  has  heretofore  occurred  calling  for  the  like 
application  of  such  principles?  Surely  not,  at  this  day.  Are  not 
innumerable  instances  to  be  found  in  the  modern  reports,  both  of 
England  and  America,  in  which  the  liberal,  enlightened,  and  expan- 
sive principles  of  the  common  law  have  been  adapted  and  applied 
to  new  cases,  for  which  no  precedents  were  to  be  found,  so  as  to 
meet  the  ever  varying  condition  and  emergencies  of  society?  And 
this  must  continue  to  be  so,  unless  a  stop  be  put  to  all  further  prog- 
ress of  society ;  and  unless  a  stop  be  also  put  to  the  further  workings 
of  depraved  human  nature,  in  seeking  out  new  inventions  to  evade 
the  law.  •  •  •  Affirmed.  BeU  v.  S.,  1  Swan  (31  Tenn.)  42, 
Mi.  59. 

(Pa.  Sup.  Ct.,  1892.)  Test  of  Criminality— Indictment  for  Solici- 
tation to  Murder.  Defendant  moved  to  quash,  and  the  motion  being 
refused,  appealed.  PER  CURIAM:  *  *  *  It  may  be  conceded 
that  there  is  no  statute  which  meets  this  case,  and  if  the  crime 
charged  is  not  an  offense  at  common  law,  the  judgment  must  be 
reversed.  What  is  a  common  law  offense?  We  endeavored  to 
answer  this  question  in  C.  v.  McHale,  97  Pa.,  397,  410,  39  Am.  Rep. 
808,  Mi.  27,  in  which  we  held  that  offenses  against  the  purity  and 
fairness  of  elections  were  crimes  at  common  law,  and  indictable  as 
such.  We  there  said:  **We  are  of  opinion  that  all  such  crimes  as 
especially  affect  public  society  are  indictable  at  common  law.  The 
test  is,  not  whether  precedents  can  be  found  in  the  books,  but 
whether  they  injuriously  affect  the  public  policy  and  economy.'* 
Tested  by  this  rule,  we  have  no  doubt  that  the  solicitation  to  com- 
mit murder,  accompanied  by  the  offer  of  money  for  that  purpose, 
is  an  offense  at  common  law.  *  •  *  Affirmed.  0.  v.  Randolph, 
146  Pa.  St.  83,  23  Atl.  388,  28  Am.  St.  Rep.  782,  B.  134,  Kn.  85. 
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§7.    ''And  by  the  Constitution  and  Statutes  of  the  State." 

(111.  Sup.  Ct.,  1860.)  Seduction— Implied  Abrogation.  Defend- 
ants bring  error  on  conviction  of  conspiracy  to  seduce  M.,  assigning 
that  no  offense  was  charged  in  the  indictment.  CATON,  C.  J. 
•  •  •  The  objection  that  this  being  but  a  common  law  offense,  is 
not  punishable  in  this  state,  where  we  have  a  criminal  code  defining 
most  criminal  offenses  and  prescribing  their  punishment,  is  answered 
by  the  case  of  Johnson  v.  P.,  22  111.  314.  It  is  there  shown,  that 
our  criminal  code  prescribes  punishment  for  offenses  not  enumerated, 
which  can  mean  nothing  but  common  law  offenses,  showing  con- 
clusively that  it  was  not  the  intention  of  the  legislature  to  repeal 
that  portion  of  the  common  law  by  implication.  •  •  •  Smith 
V.  P.,  25  HI.  17,  76  Am.  Dec.  780,  B.  811. 

(Iowa  Sup.  Ct.,  1860.)  Slander,  Sodomy — ^Implied  Ohange  by 
Statute.  LOWEf  C.  J.  This  was  an  action  of  slander,  for  charg- 
ing the  plaintiff  with  having  committed  the  crime  of  sodomy.  No 
special  damages  being  laid  in  the  petition  for  uttering  and  pub- 
lishing the  slanderous  words,  a  demurrer  was  filed  to  the  effect 
that  the  words  complained  of  imputed  no  crime  which  was  indict- 
able under  the  criminal  laws  of  the  state,  and  were  therefore  not 
actionable  per  se.  The  demurrer  was  overruled,  and  the  question 
brought  up  to  this  court  for  revision.  •  •  •  Article  5,  §  6,  of 
the  constitution,  declares  that  the  district  courts  of  this  state  shall 
have  jurisdiction  in  civil  and  criminal  matters  arising  in  their 
respective  districts  in  such  manner  as  shall  be  prescribed  by  law. 
The  mode  thus  prescribed  is  contained  in  our  Code  Crim.  Proc, 
and  is  limited,  we  think,  to  the  prosecution  and  punishment  of 
offenses  therein  enumerated.  This  is  inferable  from  the  powers 
and  duties  of  the  grand  jury  and  the  court  therein  expressed. 
Besides,  the  statutory  offenses  so  nearly  cover  all  the  common  law 
offenses  that  it  is  reasonable  to  infer  that  those  which  are  omitted 
were  intended  to  be  excluded.  •  •  *  In  this  state  the  mode 
of  punishing  the  crime  of  sodomy  is  not  prescribed  by  law,  and  in 
the  absence  of  such  statutory  authority,  the  court  can  exercise  no 
such  power.  The  demurrer  in  this  case  should  have  been  sustained 
and  the  cause  dismissed.    Estes  v.  Carter,  10  Iowa  400,  F.  40. 

(Minn.  Sup.  Ct.,  1866.)  Implied  Abrogation — Conspiracy.  In- 
dicted for  conspiracy  to  assault.  Demurrer,  that  no  statute 
created  such  a  crime.  Overruled,  and  defendant  appeals.  **That 
our  statutes  expressly  abolish  common-law  offenses  is  not  pretended. 
A  statute  which  is  clearly  repugnant  to  the  common  law  must  be 
held  as  repealing  it,  for  the  last  expression  of  the  legislative  will 
must  prevail.  Or  we  may  admit,  for  the  purposes  of  this  case,  that 
when  a  new  statute  covers  the  whole  ground  occupied  by  a  previous 
one,  or  by  the  common  law,  it  repeals  by  implication  the  prior  law. 
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though  there  is  no  repugnancy.  Beyond  this  the  authorities  do  not 
go  in  sustaining  a  repeal  of  the  common  law  by  implication.  On 
the  contrary,  it  is  well  settled  that  where  a  statute  does  not  espe- 
cially repeal  or  cover  the  whole  ground  occupied  by  the  common 
law,  it  repeals  it  only  when  and  so  far  as  directly  and  irreconcilably 
opposed  in  terms.  See  1  Bish.  Or.  Law  (3d  ed.)  §§  195-200,  and 
cases  cited  in  notes  to  said  sections.  Our  statutes  fall  far  short  of 
covering  the  whole  field  of  common-law  crimes.  It  is  not  pretended 
that  conspiracy  is  by  them  made  a  crime,  and  we  think  it  very 
clear  that  libel  is  not,  and  many  other  instances  might  be  added. 
We  think,  therefore,  that  they  do  not  by  implication  abolish  these 
crimes.  •  •  •  [Here  the  judge  refers  to  instances  in  which  the 
statutes  regulate  prosecutions  for  libel  and  other  offenses  not  made 
criminal  by  statute,  or  mention  common-law  crimes.]  These  sec- 
tions are  an  admission  or  recognition  by  the  legislature  of  the  fact 
that  common-law  offenses  may  be  punished  in  this  state.  This  con- 
clusion is  in  accordance  with  the  views  entertained  by  the  courts 
generally  throughout  the  United  States.  See  authorities  cited  in 
note  to  §  36,  1  Bish.  Cr.  Law  (3d  ed.) "  Per  WILSON.  C.  J.  Berry, 
J.,  dissented.  Exceptions  overruled.  S.  v.  Pulle,  12  Minn.  164 
(Gil.  99),  F.  41,  Mi.  16. 

Common  law  crimes  are  held  to  be  abolished  in  Ohio.  See  Smith  y.  S-,  §  12. 
Crime  of  libel  not  abolished  by  implication.  C.  y.  Chapman,  §5.  Further  as  to  con- 
spiracy, S  61. 

(Mich.  Sup.  Ct.,  1867.)  Technical  Terms  in  Statute— Burglary 
in  "Dwelling  House."  Pitcher  was  convicted  on  an  information 
for  feloniously  receiving  wool  burglariously  taken  by  Reed  from 
Moore  *s  dwelling  house.  It  was  proved  that  the  wool  was  taken 
by  Reed  at  night  from  a  barn  back  of  Moore's  house  and  connected 
with  it  by  fences  so  as  to  inclose  the  back  yard,  into  which  the 
barn  opened.  lie  brings  error,  claiming  that  Reed's  act  was  not 
burglary  because  the  statute  confines  that  crime  to  felonious  break- 
ing and  entering  of  the  ** dwelling  house,"  and  therefore  defendant 
could  not  be  sentenced  to  confinement  in  the  state  prison.  ''The 
statutory  definition  of  burglary  in  a  dwelling  house  is  the  same  as 
that  of  the  common  law,  and  we  must  infer  that  the  statute  designs 
simply  to  provide  for  the  punishment  of  the  common-law  offense, 
unless  we  discover  some  reason  for  believing  that  the  legislature 
employed  the  definition  in  some  new  and  restricted  sense.  *  *  • 
It  is  a  cardinal  rule  in  the  interpretation  of  statutes  that  words 
which  have  acquired  a  well  defined  technical  meaning  are  to  be 
imderstood  in  their  technical  sense,  especially  when  employed  by 
wav  of  definition.  *  •  •  There  can  be  no  doubt  that  the  bam 
in  question  would  have  been  regarded  as  within  the  cartilage,  and 
embraced  by  the  term  'dwelling  house'  as  a  part  of  the  congregated 
buildinors  occupied  and  used  by  the  family  for  domestic  purposes, 
and  that  consequently  the  act  of  Reed  would  have  been  a  bnrglarv 
at  the  common  law.     4  Bl.  Com.  225;  P.  v.  Tavlor.  2  Mich.  250. 
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And  see  1  Bish.  Cr.  Law,  §  171.  It  was  therefore,  I  think,  a  burg- 
lary under  the  statute,  and  correctly  described  in  the  information." 
Per  COOLEY,  J.    Affirmed.    Pitcher  v.  P.,  16  Mich.  142,  F.  35. 

That  technical  words  are  to  be  understood  in  the  common  law  technical  sense. 
U.  S.  v.  Smith,  S  2 ;  C.  Y*  Chapman,  S  5.  What  "dwelling  house"  means  In  burglary 
and  arson,  S9  112.  119. 

(Mass.  Sup.  Judicial  Ct.,  1865.)  Watered  Milk.  Indictment  for 
selling  adulterated  milk  contrary  to  St.  1864:,  c.  122.  Defendant 
moved  to  quash  on  the  ground  that  the  statute  was  unconstitutional. 
**The  argument  is  this:  It  is  innocent  and  lawful  to  sell  pure 
milk,  and  it  is  innocent  and  lawful  to  sell  pure  water;  therefore, 
the  legislature  has  no  power  to  make  the  sale  of  milk  and  water, 
when  mixed,  a  penal  offense,  unless  it  is  done  with  fraudulent 
intent.  But  it  is  notorious  that  the  sale  of  milk  adulterated  with 
water  is  extensively  practiced  with  fraudulent  intent.  .  It  is  for 
the  legislature  to  judge  what  reasonable  laws  ought  to  be  enacted 
to  protect  the  people  against  this  fraud,  and  to  adapt  the  protec- 
tion to  the  nature  of  the  case.  They  have  seen  fit  to  require  that 
every  man  who  sells  milk  shall  take  the  risk  of  selling  a  pure  arti- 
cle. No  man  is  obliged  to  go  into  the  business."  Per  CHAPMAN, 
J.  Judgment  affirmed.  C.  v.  Waite,  11  Allen  (Mass.)  264,  87  Am. 
Dec.  711,  F.  33. 

See  several  similar  cases.  S  58.  As  to  acts  made  criminal  regardless  of  intent, 
see  S  42. 

§  8.    ''Except  as  Bestrained  by  United  States  Constitution." 

U.  S.  Const.,  Art.  1,  §  10.  No  state  shall  •  •  •  pass  any 
bill  of  attainder,  ex  post  facto  law,  or    •    •    *. 

U.  S.  Const.,  Amend.  XIV,  §  1.  No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States ;  nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process  of  law;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

(U.  S.  Sup.  Ct.,  1887.)  Prohibition.  Act  Kan.  Feb.  19,  1881, 
prohibits  the  manufacture  and  sale  of  intoxicating  liquors  within 
that  state,  except  for  medical,  scientific,  and  mechanical  purposes, 
and  punishes  the  manufacture  and  sale  thereof,  except  for  those 
purposes,  as  a  misdemeanor,  and  declares  all  places  where  such 
liquors  are  manufactured,  sold,  bartered,  or  given  away  in  violation 
of  this  law  to  be  common  nuisances,  and  provides  for  their  abate- 
ment. Defendant,  who  had  been  engaged  in  the  business  of  brew- 
ing beer  prior  to  the  passage  of  this  act,  and  had  made  extensive 
improvements  peculiarly  adapted  to  such  business,  was  arrested  for 
selling  beer  manufactured  prior  to  the  enactment  of  the  act.  Held, 
that  the  act  did  not  deprive  defendant  of  any  right,  privilege,  or 
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immunity  as  a  citizen  of  the  United  States,  or  deprive  him  of  life, 
liberty,  or  property  without  due  process  of  law,  within  the  mean- 
ing of  Const.  U.  S.  14th  amend.  Mugler  y.  Kansas,  123  U.  S.  623, 
8  S.  Ct.  273. 

(U.  S.  Sup.  Ct.,  1888.)  Oleomargarine  Law.  Appellant  was  con^ 
victed  of  violating  act  Pa.,  May  21,  1885,  which  provides  **that 
no  person,  firm,  or  corporate  body  shall  manufacture  out  of  any 
oleaginous  substance,  or  any  compound  of  the  same,  other  than  that 
produced  from  unadulterated  milk,  or  of  cream  from  the  same,  any 
article  designed  to  take  the  place  of  butter  or  cheese  produced  from 
pure,  unadulterated  milk,  or  cream  from  the  same,  •  •  •  nor 
shall  sell,  or  offer  for  sale,  or  have  in  his,  her,  or  their  possession, 
with  intent  to  sell,  the  same  as  an  article  of  food;"  and  declares 
void  all  contracts  made  in  violation  of  it,  and  subjects  the  offender 
to  a  penalty  recoverable  in  an  action  of  debt,  and  also  to  a  criminal 
prosecution.  The  supreme  court  of  the  state  affirmed  the  judgment 
(Powell  V.  C,  114  Pa.  St.  265,  7  Atl.  913) ;  and  Powell  brought  the 
case  here  as  violating  U.  S.  Const.  Amed.  14,  §  1.  In  this  case 
HAJILAN,  J.,  in  giving  the  court's  opinion,  said:  **It  is  scarcely 
necessary  to  say  that  if  this  statute  is  a  legitimate  exercise  of  the 
police  power  of  the  state  for  the  protection  of  the  health  of  the 
people,  and  for  the  prevention  of  fraud,  it  is  not  inconsistent  with 
that  amendment;  for  it  is  the  settled  doctrine  of  this  court  that, 
as  government  is  organized  for  the  purpose,  among  others,  of  pre- 
serving the  public  health  and  the  public  morals,  it  cannot  divest 
itself  of  the  power  to  provide  for  these  objects,  and  that  the  four- 
teenth amendment  was  not  designed  to  interfere  with  the  exercise 
of  that  power  by  the  states.''  Judgment  affirmed.  FIELD,  J.,  dis- 
sented.   Powell  V.  Pennsylvania,  127  U.  S.  678,  8  S.  Ct.  992. 

(Mich.  Sup.  Ct,  1888.)  Physician's  License.  Act  Mich.,  1883, 
No.  167,  enacting  that  no  person  shall  practice  medicine  or  surgery 
who  is  not  a  graduate  of  a  medical  college,  unless  he  has  practiced 
in  Michigan  for  five  years  when  the  act  takes  effect,  is  not  a  dis- 
criminating law,  repugnant  to  Const.  U.  S.,  Art.  4,  §  2,  providing 
that  citizens  of  each  state  shall  be  entitled  to  all  the  privileges  of 
citizens  in  the  several  states;  nor  is  it  repugnant  to  amendments 
to  Const.  U.  S.,  Art.  14,  §  1.  Judgment  affirmed.  Campbell  and 
Morse,  JJ.,  dissenting.  P.  v.  Phippin,  70  Mich.  6,  37  N.  W.  888, 
14  Am.  St.  Rep.  470. 
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DEFINITION  OF  A  CRIME. 

§  9.  A  crime  is  any  act  of  commission  or  omission,  in  violation, 
of  law,  causing  injury,  to  the  public  at  large,  and  which  may  be 
prosecuted  and  punished  in  a  proceeding  in  the  name  of  the  state. 

§  10.    ''A  Crime  is  Any  Act." 

(English  King's  Bench,  1736.)  Having  Dies  to  Stamp  Coins. 
Defendant  was  convicted  on  indictment  for  possessing  two  stamps 
to  impress  scepters  on  sixpences,  color  them  like  gold,  and  pass 
them  for  half  guineas.  On  certiorari  to  this  court  it  was  argued  for 
defendant  that  the  common  law  takes  no  notice  of  a  bare  intention, 
as  a  crime,  unless  coupled  with  some  overt  act;  and  therefore, 
though  in  the  time  of  Edw.  Ill  an  intention  to  rob  was  a  felony, 

(21) 
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yet  even  then,  as  appears  by  3  Inst.  fo.  5,  there  must  have  been 
some  overt  act  to  show  that  intention.  So  in  Bacon's  Case,  1  Sid. 
230,  1  Lev.  146,  though  an  intention  to  kill  the  master  of  the  roils 
was  adjudged  a  misdemeanor,  yet  there  was  an  overt  act,  viz.,  a 
reward  offered  by  the  defendant  for  doing  it;  so  in  Holmes's  Case, 
Cro.  Car.  376  [§119],  where  burning  his  house  with  an  intention 
to  burn  his  neighbor's  was  held  a  misdemeanor;  yet  there  was  an 
act  joined  to  the  evil  intention,  viz.,  the  burning  his  own  house. 
So  in  the  case  of  R.  v.  Cooper,  5  Mod.  206,  Skinner,  637,  where  an 
intention  to  assist  the  king's  enemies  was  held  a  misdemeanor;  yet 
there  was  an  overt  act  laid,  viz.,  hiring  a  boat  for  that  purpose. 
But  this  indictment  is  really  nothing  more  than  for  an  intention  to 
make  an  impression  with  such  stamps  as  he  had  in  his  custody; 
and  a  man  may  be  possessed  of  a  thing  without  having  done  any- 
thing to  acquire  the  possession ;  and  the  bare  having  a  thing  is  not 
unlawful.  LEE,  J.  It  is  certain  that  a  bare  intention  is  not  pun- 
ishable ;  and  yet  when  joined  with  acts  whose  circumstances  may  be 
tried,  it  is  so;  so  an  action  innocent  in  itself  may  be  made  punish- 
able by  an  intention  joined  to  it;  as  loading  wool  with  intention 
to  transport  it,  as  Lord  Hale  says  in  his  Hist.  Plac.  Coron.  vol.  i., 
p.  229.  In  this  case  the  indictment  is  for  unlawfully  having  in  his 
custody  stamps  capable  of  making  impression  of  scepters,  with 
intent  to  make  such  impression;  now  the  statute  of  8  &  9  Will.  III. 
[c.  26]  has  considered  the  having  as  an  act;  for,  by  the  statute,  it 
is  high  treason  to  have  [knowingly  any]  instrument,  etc.,  in  his 
possession;  and  though  the  word  knowingly  is  added,  yet  that  is 
An  act  of  the  mind  only;  and  the  only  act  capable  of  trial  in  the 
offense  against  the  statute  is  the  having  in  possession.  All  that  is 
necessary  in  this  case  is  an  act  charged,  and  a  criminal  intention 
joined  to  the  act.  Judgment  by  the  whole  court  (Hardwick, 
C.  J.,  Lee,  Page,  and  Probyn,  JJ.)  that  defendant  stand  in  the 
pillory  at  Charing-cross,  pay  6s.  8d.  (being  very  poor  and  long 
imprisoned),  and  be  imprisoned  six  months.  R.  V.  Sutton,  Cases  t. 
Hardwicke  370,  2  Strange  1074,  B.  125. 

(Pa.,  Oyer  and  Terminer  for  Philadelphia,  1778.)  Intended 
Treason.  Indictment  for  treason.  Defendant  mistook  American  for 
British  troops  and  went  to  join  them.  Evidence  of  his  words  was 
offered  to  show  his  mistake  and  real  intention.  The  court  held  that 
no  evidence  of  words  relative  to  joining  the  American  troops  could 
be  admitted;  for  any  adherance  to  them,  though  contrary  to  the 
design  of  the  party,  cannot  possibly  come  within  the  idea  of  treason. 
Bespublica  v.  Malin,  1  Dallas  33,  B.  127. 

(Mass.  Sup.  Judicial  Ct.,  1806.)  Intending  to  Issue  Forged  Notes. 
The  defendant  was  charged  with  having  in  his  possession  certain 
forged  notes  on  a  bank  which  he  knew  had  no  existence,  **with 
intent  falsely,  fraudulently,  and  deceitfully  to  utter  and  pass  the 
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same  for  and  as  true  and  genuine  notes'*  of  a  genuine  bank.  To 
this  indictment  he  demurred,  and  the  court  said:  **The  allegations 
amount  only  to  an  intention  to  cheat,  which  at  common  law  is  not 
indictable."    Defendant  discharged.    C.  v.  Morse,  2  Mass.  138. 

(Eng.  C.  C.  B.,  1810.)  Mere  Intent  to  Pass  Counterfeit  Coins. 
Defendant  was  indicted  on  three  counts,  (1)  for  uttering,  (2)  for 
possessing  with  intent  to  circulate,  and  (3)  for  guilty  possession  of 
counterfeit  money.  The  only  act  of  uttering  was  a  delivery  of  a 
box  containing  2,800  bad  shillings  and  1,0W)  bad  sixpences  to  a 
coach  oflSce.  for  carriage  to  a  man  at  (Glasgow.  The  box  was  stopped 
where  received.  The  judges  were  at  first  inclined  to  think  that  an 
offense  was  stated  in  the  second  count ;  but  the  majority  finally  con- 
cluded that  ** having  in  his  possession,"  with  the  term  ** knowingly" 
annexed  to  it,  could  not  be  considered  an  act,  and  that  an  intent 
without  an  act  was  not  a  misdemeanor;  and  they  considered  R.  v. 
Sutton  [above]  untenable.    R.  v.  Heafh,  Russ.  &  R.  184,  F.  140. 

(English  Queen's  Bench,  1853.)  Having  Obscene  Prints.  A  was 
indicted  for  unlawfully  and  knowingly  preserving  and  keeping  in 
his  possession  indecent  and  obscene  prints  and  libels,  with  intent 
and  purpose  to  publish  and  disseminate  them.  This  was  held  not 
to  be  a  crime,  since  the  prints  might  have  been  innocently  procured, 
and  the  intent  to  publish  them  may  not  have  been  entertained  until 
afterwards;  and  entertaining  the  intent  was  not  an  act,  and  there- 
fore but  the  commencement  of  a  misdemeanor.  Dugdale  v.  R.,  1 
Ellis  &  B.  435,  1  Pierce  C.  C.  64,  16  Eng.  L.  &  Eq.  380,  Dears  64,  17 
Jur.  546,  B.  221. 

As   to  oriminality  of  publishlnR  obscene  books  and  pictures  see  R.  v.  Read,    {  19 
R.  V.  Curl,  {19;  C.  v.  Sharpless,  $19;  U.  S.  Y.  Harmon.  $  37, 

(Ark.  Sup.  Ct.,  1848.)  Coming  to  Assault.  Yoes  was  convicted 
of  assault  and  battery.  JOHNSON,  C.  J.  The  circuit  court  mani- 
festly erred  in  giving  the  first  instruction  asked  by  the  state.  The 
instruction  is,  fhat  if  the  jury  believe  from  the  evidence  that  the 
defendant  went  to  the  meeting-house  yard  and  called  Hughes  out 
for  the  purpose  of  having  a  difficulty  with  him,  they  should  find 
him  guilty.  A  crime  or  misdemeanor  consists  in  a  violation  of  pub- 
lic law,  in  the  commission  of  which  there  must  be  a  union  or  joint 
operation  of  act  and  intention  or  criminal  negligence.  See  R.  S.  c. 
44,  §  1.  The  mere  fact  of  going  to  a  place  with  the  intention  of 
doing  an  unlawful  act,  will  not  of  itself  subject  the  party  to  the 
punishment  denounced  against  such  act,  unless  he  also  carries  his 
intention  into  effect.  •  •  •  Reversed.  Yoes  v.  S.,  9  Ark.  42, 
Mi.  20. 

(Conn.  Sup.  Ct.  of  Errors,  1862.)  Picking  Empty  Pocket.  Appel- 
lant was  convicted  of  attempt  to  steal  from  the  person,  on  allega- 
tion and  proof  that  he  put  his  hand  into  the  pocket  of  an  unknown 
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woman,  without  allegation  or  proof  that  anything  of  value  was  in 
the  pocket.  He  excepted.  BUTLER,  J.  We  are  all  satisfied,  upon 
a  careful  consideration  of  the  case,  that  this  verdict  and  judgment 
should  stand.  It  may  well  be  doubted  whether  the  first  count  of 
the  information  is  sufficient.  A  mere  intent  to  commit  a  crime, 
which  exists  in  the  mind  only,  and  has  not  induced  and  character- 
ized an  act,  is  not  a  punishable  offense;  and  therefore  an  '^attempt" 
necessarily  includes  the  intent,  and  also  **an  act  of  endeavor" 
adapted  and  intended  to  effectuate  the  purpose;  and  both  must 
be  specifically  alleged  and  proved.  •  •  •  Nor  is  the  averment 
of  the  overt  act  sufficient.  It  is  essential  that  the  act  of  endeavor 
should  be  intrinsically  adapted  to  effectuate  the  purpose;  and  in 
order  that  the  court  and  the  accused  may  see  that  the  act  is  so 
adapted,  it  should  be  specifically  stated.  Here  the  averment  of  the 
act,  ' '  by  picking  her  pocket, ' '  is  imcertain  and  equivocal.  •  *  • 
The  second  count  is  not  open  to  these  objections.  In  that  the  act  of 
endeavor — **by  thrusting  the  hand  into  the  pockef — and  the  intent, 
are  specifically  charged;  and  that  count  in  those  particulars  is 
clearly  sufficient.  *  •  •  Affirmed.  S.  v.  Wilson,  30  Conn.  500, 
Kn.  80. 

See  similar  cases  of  attempt,  §  62. 

(Ark.  Sup.  Ct.,  1887.)  Statement  Believed  to  be  False.  Indict- 
ment for  obtaining  money  by  false  pretenses.  Demurrer  by  defend- 
ant was  sustained,  and  the  state  appealed.  COCKRILL,  C.  J. 
*  •  •  By  the  terms  of  the  statute  the  pretense  must  be  false. 
And  the  doctrine  undoubtedly  is,  that  if  it  is  not  false,  though 
believed  to  be  so  by  the  person  employing  it,  it  is  insufficient.  2 
Bish.  Cr.  Law,  s.  417.  The  false  pretense  charpred  in  this  case  is 
Asher's  representation  that  the  mortgage,  upon  the  security  of 
which  he  got  the  mules  from  Moore,  was. the  first  lien  on  the  land. 
If  the  representation  is  true,  there  is  no  foundation  for  this  prose- 
cution, however  reprehensible  Asher's  motive  may  have  been, 
because  the  false  pretense  would  not  be  established.  Now,  con- 
struing all  the  allegations  of  the  indictment  together,  is  it  shown 
that  the  representation  was  false?  It  is  charged  that  Asher  had 
previously  executed  a  mortgage  to  his  co-defendant,  Fitzpatrick, 
for  the  full  value  of  the  land  and  that  it  was  the  prior  lien ;  but  it 
is  also  charged  that  Fitzpatrick  counselled  Asher  to  make  the  rep- 
resentation that  the  land  was  free  from  incumbrance  and  aided  him 
in  obtaining  the  mules  from  Moore  on  the  faith  of  it.  The  demurrer 
admits  that  these  allegations  are  true.  Being  true,  the  legal  con- 
clusion is  that  Fitzpatrick  waived  the  priority  of  his  lien  and  is 
estopped  from  asserting  it  against  Moore.  Scott  v.  Orbison,  21 
Ark.  202;  Gill  v.  Hardin,  48  Ark.  412;  Shields  v.  Smith,  37  Id.  47. 
Asher 's  representation  that  Moore's  mortgage  was  the  prior  lien 
was  therefore  true.  Moore  got  just  what  he  bargained  for,  accord- 
ing to  the  allegations  of  the  indictment,  and  he  has  not,  therefore, 
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been  injured  in  any  way.  The  statutory  offense  has  not  been  com- 
mitted. •  •  •  Affirmed.  S.  v.  Asher,  50  Ark.  427,  8  S.  W. 
177,  B.  229. 

§  11.    **  Of  Commission  or  Omission. '  * 

(Eng.  Queen's  Bench,  1705.)  Neglecting  Apprentice.  Indict- 
ment for  that  a  poor  child,  being  an  apprentice  to  the  defendant  pur- 
suant to  the  statute,  he  vi  et  armis  refused  to  provide  for  him.  ET 
PER  CUR.  Since  we  allow  the  justices  power  to  put  out  apprentices, 
we  must  allow  an  indictment  for  disobedience,  either  in  case  of 
not  receiving,  turning  off,  or  not  providing  for  such  apprentice, 
as  the  law  requires ;  and  the  vi  et  armis  is  surplusage.  R.  v.  Goulds 
1  Salk.  381. 

(Eng.  C.  C.  R.,  1802.)  Failure  to  Provide  for  an  Apprentice 
of  tender  years  suitable  food,  apparel,  bedding,  and  sustenance, 
defendant  being  able  and  the  apprentice  unable  to  provide,  whereby 
she  was  nearly  starved  and  greatly  injured  in  health,  was  held  to 
be  an  indictable  misdemeanor.  In  this  case  the  indictment  was 
defective  in  not  stating  the  age  and  ability  of  the  child,  but  the 
objection  was  rather  to  the  evidence.  There  being  some  difference 
of  opinion,  all  the  judges  (says  the  report)  thought  it  right  that 
the  final  decision  should  be  adjourned,  and  that  the  prisoner  should 
suffer  the  whole  term  of  his  imprisonment.  Chambre,  J.,  thought 
it  no  way  indictable,  being  founded  wholly  on  contract.  R.  v. 
Friend,  Russel  &  R.  20,  B.  190. 

(Eng.  Assize,  1817.)  An  Explosion  of  Oas  in  a  mine  caused  the 
death  of  the  under-foreman  and  eighteen  other  men  in  the  mine, 
and  on  trial  of  the  manager  or  ground  bailiff  for  manslaughter  of 
the  under-foreman,  on  the  ground  that  the  explosion  was  due  to 
failure  to  provide  proper  ventilation,  the  jury  were  instructed  by 
MAIJLE,  J.  •  •  •  The  questions  for  you  to  consider  are 
whether  it  was  the  duty  of  the  prisoner  to  have  directed  an  air- 
heading  to  be  made  in  this  mine;  and  whether,  by  his  omitting  to 
do  so,  he  was  guilty  of  a  want  of  reasonable  and  ordinary  precau- 
tion. If  you  are  satisfied  that  it  was  the  ordinary  and  plain  duty 
of  the  prisoner  to  have  caused  an  air-heading  to  be  made  in  this 
mine,  and  that  a  man  using  reasonable  diligence  would  have  had 
it  done,  and  that,  by  the  omission,  the  death  of  the  deceased 
occurred,  you  ought  to  find  the  prisoner  guilty  of  manslaughter. 
It  has  been  contended  that  some  other  persons  were,  on  this  occa- 
sion, also  guilty  of  neglect.  Still,  assuming  that  to  be  so,  their 
neglect  will  not  excuse  the  prisoner;  for,  if  a  person's  death  be 
occasioned  by  the  neglect  of  several,  they  are  all  guilty  of  man- 
slaughter; and  it  is  no  defense  for  one  who  was  negligent  to  say 
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that  another  was  negligent  also,  and  thus,  as  it  were,  try  to  divide 
the  negligence  among  them.  Verdict,  not  guilty.  R.  v.  Hames, 
2  Car.  &  Kir.  368,  B.  170. 


(Eng.  Assize,  1850.)  A  Mine  Engineer  whose  duty  it  was  to  raise 
the  men  from  the  mine  in  a  skip,  was  convicted  of  manslaughter 
before  Campbell,  C.  J.,  because  he  left  the  engine  in  charge  of 
a  boy  who  declared  he  could  not  manage  it,  and  under  threat  from 
defendant,  raised  the  skip,  but  was  unable  to  stop  it  at  the  top, 
whereby  the  skip  was  drawn  over  the  pulley,  and  deceased  fell 
back  into  the  mine  and  was  instantly  killed.  In  this  case  CAMP- 
BELL, C.  J.,  said:  I  am  clearly  of  opinion  that  an  act  of  omission 
as  well  as  of  commission,  may  be  so  criminal  as  to  be  the  subject  of 
an  indictment  for  manslaughter,  and  that  there  is  evidence  to  go 
to  the  jury  of  such  a  criminal  omission  in  this  case.  Quilty.  R.  v. 
Lowe,  3  Car.  &  Kir.  123,  4  Cox.  C.  C.  449,  1  B.  &  H.  49-n,  B.*192. 

(Eng.  Queen's  Bench,  1851.)  Death  from  Defect  in  Highway. 
This  was  a  rule  to  quash  a  coroner's  inquisition  which  had  been 
removed  into  this  court  by  certiorari.  The  inquisition  alleged  that 
the  defendants  were  the  trustees  of  a  public  road  under  an  act  of 
parliament ;  that  it  was  their  duty  to  contract  for  the  due  reparation 
of  the  said  road ;  that  they  feloniously  did  neglect  and  omit  to  con- 
tract for  the  repair  of  the  same,  whereby  it  became  very  miry,  ruin- 
ous, deep,  broken,  and  in  great  decay;  and  that  a  cart,  which  the 
deceased  was  driving  along  the  road,  fell  into  a  hole  in  the  road, 
and  by  reason  thereof  the  deceased  was  thrown  out,  and  sustained 
the  injuries  of  which  he  afterwards  died.  LORD  CAMPBELL, 
C.  J.  The  cases  cited  show  a  personal  duty,  the  neglect  of  which 
has  directly  caused  death;  and,  no  doubt,  where  that  is  the  case, 
a  conviction  of  manslaughter  is  right.  But  how  do  those  apply  to 
trustees  of  a  highway?  How  can  it  be  said  that  their  omission  to 
raise  a  rate,  or  to  contract  for  the  reparation  of  the  road,  directly 
causes  the  death?  If  so,  the  surveyors  or  the  inhabitants  of  the 
parish  would  be  equally  guilty  of  manslaughter;  for  the  law  casts 
upon  them  the  duty  of  keeping  the  roads  in  repair.  To  uphold 
this  inquisition  would  be  to  extend  the  criminal  law  in  a  most 
alarming  manner,  for  which  there  is  no  principle  or  precedent. 
•  •  •  The  other  judges  concurred.  Inquisition  quashed.  R.  v. 
Pocock,  5  Cox  C.  C.  172,  17  Q.  B.  34,  B.  423,  Mi.  233. 

Compare  R.  v  Richards,  $  17. 

(Eng.  C.  C.  R.,  1857.)  Open  Mine  Shaft.  Indictment  and  con- 
viction of  manslaughter.  It  was  defendant's  duty  in  sinking  a  shaft 
in  a  colliery  to  guard  the  letting  down  of  buckets  and  material. 
The  buckets  were  run  on  trucks  on  a  tramway  to  the  mouth  of  the 
shaft,  then  onto  the  shaft  on  a  moveable  stage,  which  was  removed 
after  the  bucket  had  been  lifted.    On  one  occasion  he  left  the  stage 
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off  the  mouth  of  the  shaft,  and  a  truck  and  bucket  of  bricks  ran 
off  the  track  into  the  shaft,  and  killed  deceased.  LORD  CAMP- 
BELL, C.  J.  We  are  of  the  opinion  that  this  conviction  ought  to 
be  affirmed.  It  was  the  duty  of  the  prisoner  to  place  the  stage  on 
the  mouth  of  the  shaft;  the  death  of  the  deceased  was  the  direct 
consequence  of  the  omission  of  the  prisoner  to  perform  this  duty. 
If  the  prisoner,  of  malice  aforethought  and  with  the  premeditated 
design  of  causing  the  death  of  the  deceased,  had  omitted  to  place 
the  stage  on  the  mouth  of  the  shaft,  and  the  death  of  the  deceased 
had  thereby  been  caused,  the  prisoner  would  have  been  guilty  of 
murder.  •  •  •  If  the  omission  was  not  malicious  and  arose 
from  negligence  only,  it  is  a  case  of  manslaughter.  •  •  • 
There  is  no  authority  for  the  position  that  without  an  act  of  com- 
mission there  can  be  no  manslaughter;  and  on  the  contrary,  the 
general  doctrine  seems  well  established  that  what  constitutes  mur- 
der being  by  design  and  of  malice  prepense,  constitutes  man- 
slaughter when  arising  from  culpable  negligence.  Conviction 
affirmed.  R.  v.  Hughes,  7  Cox  C.  C.  301,  Dears.  &  B.  248,  26  L.  J. 
m.  c.  202,  3  Jur.  n  s.  696,  5  W.  R.  732,  C.  114. 

(New  Jersey  Sup.  Ct.,  1867.)  Felonious  Omission  of  Duty — 
Switchman.  Defendant  being  a  switchman  in  the  city  of  Newark, 
whose  duty  it  was  to  shift  the  switches  for  approaching  trains, 
forgot  his  duty  for  a  little  while,  and  as  a  result  a  train  was 
wrecked  and  one  Gardner  killed.  For  this  he  was  tried  and  con- 
victed of  manslaughter.  He  complains  of  the  instruction  of  the 
court  that  he  could  be  convicted  on  proof  of  mere  culpable  omission 
resulting  in  death.  DALRYMPLE,  J.  •  •  •  The  very  defini- 
tion of  "crime"  is  an  act  omitted  or  committed  in  violation  of 
public  law.  The  defendant  in  this  case  omitted  his  duty  under 
such  circumstances  as  amounted  to  gross  or  culpable  or  criminal 
negligence.  The  court  charged  the  jury  that  if  the  defendant,  at 
the  time  of  the  accident,  was  intending  to  do  his  duty,  but,  in  a 
moment  of  forgetfulness,  omitted  something  which  any  one  of 
reasonable  care  would  be  likely  to  omit,  he  was  not  guilty.  The 
verdict  of  guilty  finds  the  question  of  fact  involved  in  this  proposi- 
tion against  the  defendant,  and  convicts  him  of  gross  negligence. 
He  owed  a  personal  duty,  not  only  to  his  employers,  but  to  the 
public.  He  was  found  to  have  been  grossly  negligent  in  the  per- 
formance of  that  duty,  whereby  human  life  was  sacrificed.  His 
conviction  was  right,  and  the  court  below  should  be  so  advised. 
8.  V.  O'Brien,  32  N.  J.  L.  169,  F.  212,  Kn.  1,  Mi.  218. 

(Eng.  Assize,  1869.)  The  Watchman  at  the  Crossing  of  a  private 
tramway  and  highway,  left  his  post  in  violation  of  strict  orders; 
and  whUe  away,  one  crossing  the  track  was  killed  by  passing  trucks. 
For  this  the  watchman  was  indicted  for  manslaughter;  but  the 
duty  being  merely  private  to  his  employer,  who  was  not  bound  to 
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keep  a  watchman  there,  it  was  held  that  there  was  no  such  breach 
of  duty  as  to  make  him  liable  for  manslaughter.  R.  v.  Smith,  11 
Cox  C.  C.  75,  B.  192,  C.  116. 

(Eng.  Assize,  1875.)  Neglect  of  Qrandchild.  Indictment  for 
manslaughter  of  defendant's  grandson.  BRETT,  J.,  to  the  jury. 
•  •  •  Here  was  an  old  woman  left  in  a  difficult  position.  The 
child  was  probably  illegitimate.  Its  mother,  who  was  the  prisoner's 
daughter,  had  died,  and  would  not  probably  have  suckled  it  for 
some  days  before  her  death.  This  child  was  small  and  weakly.  It 
might,  perhaps,  have  lived.  What,  however,  was  the  prisoner  to 
do!  It  is  said  that  she  had,  through  her  own  misconduct,  fallen 
into  bad  circumstances;  that  she  was  addicted  to  drink,  and  that 
her  furniture  had  been  seized.  She  was  out  all  day  collecting  rags 
and  bones.  What  ought  she  to  have  done  with  respect  to  the  child? 
The  prosecution  say  that  she  ought  to  have  sent  it  to  the  parish 
authorities.  Perhaps  she  ought.  But  she,  like  others,  might  be  full 
of  prejudice,  and  dislike  to  send  it  there.  So  her  omission  to  send 
it  is  not  suflScient;  for,  as  I  have  pointed  out,  there  must  be  wicked 
negligence  on  her  part.  Then  she  must  go  out  to  work.  She  could 
not  find  any  one  else,  for  she  had  no  means,  so  she  got  a  son  of  nine 
years  old  to  look  to  the  infant.  She  may  have  been  very  careless, 
but  the  question  is,  was  she  wickedly  careless?  •  •  •  Verdict, 
not  guilty.    R.  v.  Nicholls,  13  Cox  C.  C.  75.  13  Moak  423,  B.  193. 

(Eng.  Assize,  1868.)  Medical  Treatment— "Peculiar  People." 
Defendants  were  indicted  for  manslaughter  of  their  child,  by  neg- 
lecting medical  attendance.  Deceased  was  very  young,  delicate, 
especially  in  the  lungs,  and  in  the  last  illness  defendants  annointed 
it  with  oil  two  or  three  times  and  prayed  to  the  Lord,  but  called 
no  doctor.  They  were  of  the  sect,  called  ** Peculiar  People,"  one 
of  whose  tenits  is  not  to  call  a  doctor  in  cases  of  illness.  Their  faith 
is  based  on  the  General  Epistle  of  St.  James,  c.  5,  vv.  14-15,  as  fol- 
lows: **Is  any  sick  among  you?  let  him  call  for  the  elders  of  the 
church;  and  let  them  pray  over  him,  annointing  him  with  oil  in 
the  name  of  the  Lord ;  and  the  prayer  of  faith  shall  save  the  sick 
and  the  Lord  shall  raise  him  up;  and  if  he  have  committed  sins, 
they  shall  be  forgiven  him."  WILLES,  J.,  in  summing  up  to  the 
jury,  said  that  in  order  to  make  out  the  offense  of  manslaughter 
in  a  case  of  this  description,  the  proposition  to  be  established  was 
that  the  prisoners  had  the  charge  of  the  child  in  question,  who 
would  from  its  tender  age  not  be  able  to  care  for  itself;  that  they 
had  the  means  of  providing  things  reasonably  fit  for  it,  and  that 
they  were  guilty  of  gross  and  culpable  negligence  in  not  resorting 
to  those  means  for  its  benefit,  by  lack  of  which  its  death  was  occa- 
sioned. The  question  was  whether  the  jury  were  satisfied  on  the 
evidence  that  the  child  came  by  its  death  by  the  gross  and  culpable 
negligence  of  its  parents;  and  that  was  a  very  wide  question.    If  a 
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parent  had  the  means  of  supplying  his  child  with  food  and  were 
to  keep  it  starving,  even  under  a  notion  that  he  had  some  religious 
duty  imposed  upon  him  to  starve  it,  and  if  it  could  be  made  out 
that  that  was  an  insane  and  morbid  belief,  everybody  would  come 
to  the  conclusion  that  there  must  be  a  conviction,  for  all  the  reason- 
ing in  the  world  would  not  justify  a  man  in  starving  a  child  to 
death.  But  when  a  jury  had  to  consider  what  was  the  precise 
medical  treatment  to  be  applied  to  a  particular  case,  they  got  into 
a  much  higher  latitude  indeed.  At  different  times  people  had  come 
to  different  conclusions  as  to  what  might  be  done  with  a  sick  per- 
son. Two  hundred  years  ago,  if  a  child  was  afflicted  with  the  king's 
evil,  the  popular  feeling  was,  regardless  of  medical  science,  to  have 
it  touched  with  the  royal  hand,  because  that  might  result  in  effect- 
ing a  cure.  Again,  in  some  Catholic  countries,  a  custom  obtained 
of  taking  a  child  laboring  under  a  disease  to  a  particular  shrine, 
under  a  belief  that  that  was  the  best  course  to  adopt  with  a  view 
to  effect  a  cure.  In  such  cases  a  man  might  be  convicted  of  man- 
slaughter because  he  lived  in  a  place  where  all  the  community  was 
of  a  contrary  opinion,  and  in  another  he  might  be  acquitted  because 
they  were  all  of  his  opinion.  Verdict,  not  guilty.  R.  v.  Wagstaffe, 
10  Cox  C.  C.  530,  C.  100. 

similar  case  R.  ▼.  Morby,  8  14. 

(Eng.  C.  C.  R.,  1875.)  Same — Statute  on  Medical  Attendance. 
Defendant  was  indicted  for  and  convicted  of  manslaughter  of  his 
son  of  two  years,  who  had  been  ill  and  wasting  for  eight  or  nine 
months  before  death,  and  during  the  whole  period  had  no  skilled 
treatment ;  but,  by  reason  of  the  religious  faith  of  defendant,  of  the 
sect  of  ** Peculiar  People,*'  having  religious  scruples  against  call- 
ing physicians,  was  left  in  charge  of  a  woman  of  their  sect,  prayed 
over,  and  annointed  with  oil.  COLERIDGE,  C.  J.  I  think  that 
this  conviction  should  be  affirmed.  For  my  own  part,  but  for  the 
statute  31  &  32  Vict.  c.  122,  §  37,  I  should  have  much  doubt  about 
this  case,  and  should  have  desired  it  to  be  further  argued  and  con- 
sidered. Perhaps  it  is  enough  to  say  that  the  opinions  of  Willes, 
J.,  and  Pigott,  B.,  are  deserving  of  grave  consideration.  The  stat- 
ute 31  &  32  Vict.  c.  122,  §  37,  however,  is  a  strong  argument  in 
favor  of  the  conviction.  By  that  enactment  it  is  made  an  offense 
punishable  summarily  if  any  parent  wilfully  neglects  to  provide 
(inter  alia)  medical  aid  for  his  child  being  in  his  custody  under  the 
age  of  fourteen  years,  whereby  the  health  of  such  child  shall  have 
been  or  shall  be  likely  to  be  seriously  injured.  That  enactment  I 
understand  to  mean  that  if  any  parent  intentionally,  i.  e.,  with  the 
knowledge  that  medical  aid  is  to  be  obtained,  and  with  a  deliberate 
intention  abstains  from  providing  it,  he  is  guilty  of  an  offense. 
Under  that  enactment  upon  these  facts  the  prisoner  would  clearly 
have  been  guiltv  of  the  offense  created  by  it.  If  the  death  of  a 
person  results  from  the  culpable   omission  or  a  breach  of  duty 
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created  by  the  law,  the  death  so  caused  is  the  subject  of  man- 
slaughter. In  this  case  there  was  a  duty  imposed  by  the  statute 
on  the  prisoner  to  provide  medical  aid  for  his  infant  child,  and 
there  was  the  deliberate  intention  not  to  obey  the  law, — ^i^'hether 
proceeding  from  a  good  or  bad  motive  is  not  material.  The  neces- 
sary ingredient  to  constitute  the  crime  of  manslaughter  existed, 
therefore,  in  this  case,  and  for  that  reason  this  conviction  ought  to 
be  affirmed.  •  •  •  The  other  judges  concurred.  Conviction 
affirmed.  R.  v.  Downes,  13  Cox  C.  C.  Ill,  45  L.  J.  m.  c.  8,  1  Q.  B.  D. 
8,  33  L.  T.  675,  25  W.  R.  278,  15  Moak.  161,  B.  195,  C.  102. 

(Me.  Sup.  Judicial  Ct.,  1876.)  Death  of  Wife  from  Exposure. 
Defendant,  convicted  of  manslaughter,  moved  in  arrest  of  judg- 
ment, and  excepted  to  the  ruling  on  this  motion  and  to  certain 
charges  to  the  jury  and  refusals  to  charge.  It  was  shown  that 
deceased  was  the  wife  of  defendant,  was  insane,  a  cripple,  unable 
to  move  herself  except  by  her  hands,  and  would  tear  aU  the  cloth- 
ing from  her  body;  that  defendant  kept  her  confined  in  a  very 
open  cold  room  in  the  house,  day  and  night,  with  nothing  to  sleep 
on  but  husks  and  rags  in  filthy  condition,  with  no  covering  but  a 
piece  of  canvas  from  Jan.  18  to  Feb.  9,  1875,  with  no  fire  or  other 
artificial  heat  to  warm  the  room,  and  with  one  light  out  of  the 
window;  that  in  this  condition  she  was  found  by  the  neighbors, 
badly  frosted,  discolored,  and  affected  with  gangrene,  of  which 
she  soon  after  died.  BARROWS,  J.  •  •  •  The  defendant 
objects  to  the  first  count,  because  he  says  it  contains  no  allegation 
that  the  condition  of  his  wife,  her  necessities,  and  the  facts  alleged 
in  that  count  as  constituting  the  crime  of  manslaughter  were  known 
to  him.  The  count  alleges  the  relation  which  he  sustained  to  the 
deceased,  his  duty  to  provide  for  her  necessities,  her  own  inca- 
pacity and  his  ability  to  do  it,  and  that  he  did  ** feloniously  and 
wilfully  neglect  and  refuse  to  provide  necessary  clothing,  shelter, 
and  protection  from  the  cold  and  inclemency  of  the  weather"  for 
her  from  the  19th  day  of  January  to  the  9th  day  of  February,  the 
consequent  sickness  and  death  of  the  wife,  and  manslaughter  by 
the  defendant  "in  the  manner  and  by  the  means  aforesaid."  The 
objection  is  not  sustained.  The  allegation  of  a  wilful  and  felonious 
neglect  and  refusal  to  perform  the  duties  devolved  upon  him  by 
law  in  the  premises  of  itself  imports  an  allegation  that  he  knew 
the  necessities  of  his  wife  and  the  essential  facts  alleged  in  the 
count.  •  •  •  It  was  not  necessary  to  allege  nor  to  prove  that 
the  defendant  knew  from  day  to  day  the  effect  which  his  brutal 
neglect  was  producing.  If  such  knowledge  could  have  been  brought 
home  to  him,  he  should  have  been  charged,  not  with  manslaughter, 
but  with  murder.  •  •  •  For  further  illustration  of  the  doctrine 
that  manslaughter  may  be  committed  by  a  negligent  omission  of 
duty,  see  R.  v.  Marriott,  8  Car.  &  P.  425;  R.  v.  Edwards,  Id.  611; 
R.  V.  Lowe,  4  Cox  C.  C.  449  [§11] ;  R.  v.  Plummer,  1  Car.  &  K. 
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600;  Nixon  v.  P.,  2  Scam.  269.    •    •    •    Affirmed.    8.  v.  Smith, 
65  Me.  257.  P.  213. 

(Eng.  C.  C.  R.,  1893.)  Neglecting  Helpless  Aunt.  Defendant, 
an  unmarried  woman  of  30  or  40  years,  without  occupation  or 
means  of  her  own,  was  convicted  of  manslaughter  for  the  death 
of  her  aunt,  who  had  a  small  income,  with  which  she  provided  for 
herself  and  defendant,  who  alone  lived  with  her.  Deceased  was 
found  half  dressed,  reclining  partly  on  her  bed  and  partly  on  the 
ground;  and  the  post  mortum  disclosed  that  she  had  been  dead 
several  days  when  discovered,  and  probably  died  of  gangrene  in 
the  leg,  from  which  she  must  have  been  unable  to  attend  her 
wants  for  several  days  before  death.  Defendant  lived  in  the  house 
all  this  time,  and  took  and  lived  on  the  provisions  furnished  by 
the  tradesmen  on  the  means  of  her  aunt,  yet  gave  no  notice  to  the 
neighbors  of  her  aunt's  condition  or  needs,  nor  attended  her;  and 
exhaustion  from  want  of  food  and  drink  apparently  hastened  if 
it  did  not  cause  the  death.  In  the  court  below  and  here  it  was 
contended  for  the  prisoner,  that  no  legal  duty  required  her  to  pro- 
vide food  or  attendance  for  her  aunt,  and  such  duty  can  arise  only 
from  contract,  common  law,  or  statute.  LORD  COLERIDGE,  C. 
J.  We  are  all  of  opinion  that  this  conviction  must  be  affirmed.  It 
would  not  be  correct  to  say  that  every  moral  obligation  involves  a 
legal  duty;  but  every  legal  duty  is  founded  on  a  moral  obligation. 
A  legal  common  law  duty  is  nothing  else  than  the  enforcing  by 
law  of  that  which  is  a  moral  obligation  without  legal  enforcement. 
There  can  be  no  question  in  this  case  that  it  was  the  clear  duty  of 
the  prisoner  to  impart  to  the  deceased  so  much  as  was  necessary  to 
sustain  life  of  the  food  which  she  from  time  to  time  took  in,  and 
which  was  paid  for  by  the  deceased's  own  money  for  the  purpose 
of  the  maintenance  of  herself  and  the  prisoner;  it  was  only  through 
the  instrumentality  of  the  prisoner  that  the  deceased  could  get  the 
food.  There  was,  therefore,  a  common  law  duty  imposed  upon  the 
prisoner  which  she  did  not  discharge.  Nor  can  there  be  any  ques- 
tion that  the  failure  of  the  prisoner  to  discharge  her  legal  duty  at 
least  accelerated  the  death  of  the  deceased,  if  it  did  not  actually 
cause  it.  There  is  no  case  directly  in  point ;  but  it  would  be  a  slur 
upon  and  a  discredit  to  the  administration  of  justice  in  this  country 
if  there  were  any  doubt  as  to  the  legal  principle,  or  as  to  the  present 
case  being  within  it.  The  prisoner  was  under  a  moral  obligation 
to  the  deceased  from  which  arose  a  legal  duty  towards  her;  that 
legal  duty  the  prisoner  has  wilfully  and  deliberately  left  unper- 
formed, with  the  consequence  that  there  has  been  an  acceleration  of 
the  death  of  the  deceased  owing  to  the  non -performance  of  that 
legal  duty.  It  is  unnecessary  to  say  more  than  that  upon  the  evi- 
dence this  conviction  was  most  properly  arrived  at.  Hawkins, 
Cave,  Day,  and  Collins,  JJ.,  concurred.    Conviction  affirmed.    R.  v. 
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Install,  [1893]  1  Q.  B.  450,  17  Cox  C.  C.  602,  62  L.  J.  m.  c.  86,  68 
L.  T.  420,  41  W.  R.  368,  57  J.  P.  282,  B.  198. 

(Tex.  Ct.  of  App.,  1889.)  Failure  to  Volunteer  Help  Beyond  Line 
of  Duty — Liability  of  Brakemen  for  Homicide  by  Engine..  The  engi- 
neer, fireman,  and  brakemen,  engaged  in  operating  an  engine  on  the 
Houston,  E.  &  W.  T.  Ry.,  were  jointly  indicted  for  negligent  homi- 
cide, in  running  the  engine  and  tender  backwards  over  and  killing  a 
child  on  the  track,  without  ringing  the  bell,  blowing  the  whistle, 
giving  any  warning,  or  looking  to  see  if  any  person  was  in  danger. 
The  brakemen  only  were  tried,  were  convicted,  and  appeal.  WILL- 
SON,  J.  *  *  *  As  we  view  the  evidence  and  the  law  applicable 
thereto,  this  conviction  is  not  warranted.  These  appellants  were 
brakemen.  They  had  no  control  whatever  of  said  engine  and  tender. 
They  were  riding  upon  the  same  for  the  purpose  merely  of  perform- 
ing their  specific  duties  as  brakemen,  which  duties  had  no  connec- 
tion with,  or  relation  to  the  homicide.  It  was  the  exclusive  duty  of 
the  engineer  and  fireman  to  operate  the  engine  carefully;  to  look 
out  for  obstructions  on  the  track;  to  give  signals  of  danger  when 
necessary.  With  these  duties  appellants  were  in  no  way  concerned. 
They  had  no  right  to  start  the  engine  in  motion,  to  blow  the  whistle, 
to  ring  the  bell,  to  stop  the  engine,  or  otherwise  to  control  its  move- 
ments. They  performed  no  act  which  connected  them  with  the 
death  of  the  child.  It  is  only  for  a  supposed  omission  of  duty  on 
their  part  that  they  have  been  convicted  of  negligent  homicide. 
They  omitted  to  look  out  for  obstructions  on  the  track.  They  might 
have  seen  the  child  in  time  to  save  its  life,  but  they  omitted  to  see 
him;  or,  if  they  did  see  him.  they  omitted  to  stop  the  train,  or  to 
signal  the  engineer  to  stop  it.  Were  these  omissions  criminal,  with- 
in the  meaning  of  the  statute  defining  negligent  homicide?  We 
think  not ;  because  to  constitute  criminal  negligence  or  carelessness 
there  must  be  a  violation  of  some  duty  imposed  by  law,  directly  or 
impliedly,  and  with  which  duty  the  defendant  is  especially  charged. 
Mr.  Wharton  says:  ** Omissions  are  not  the  basis  of  penal  action, 
unless  they  constitute  a  defect  in  the  discharge  of  a  responsibility 
with  which  the  defendant  is  especially  invested. ' '  Whart.  Hom.  §  72. 
Again,  this  author  says,  in  treating  of  omissions  by  those  charged 
with  machinery,  etc.:  **The  responsibility  of  the  defendant  which 
he  thus  fails  to  discharge,  must  be  exclusive  and  peremptory.  A 
stranger  who  sees  that  unless  a  railway  switch  is  turned,  or  the  car 
stopped,  an  accident  may  ensue,  is  not  indictable  for  not  turning  the 
switch  or  stopping  the  car.  The  reason  for  this  is  obvious.  To 
coerce  by  criminal  prosecution  every  person  to  supervise  all  other 
persons  and  things,  would  destroy  that  division  of  labor  and  respon- 
sibility by  which  alone  business  can  be  safely  conducted,  and  would 
establish  an  industrial  communism  by  which  private  enterprise  and 
private  caution  would  be  extinguished.  Nothing  can  be  effectually 
guarded  when  everything  is  to  be  guarded  by  everj'-body.    No  ma- 
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chinery  could  be  properly  worked  if  every  passer-by  were  compelled 
by  the  terror  of  a  criminal  prosecution  to  rush  in  and  adjust  every- 
thing that  might  appear  to  him  to  be  wrong,  or  which  was  wrong, 
no  matter  how  it  might  happen  to  appear.  By  this  wild  and  irre- 
sponsible interference  even  the  simplest  forms  of  machinery  would 
be  speedily  destroyed."  Id.  §  80.  •  •  *  Reversed.  Anderson 
V.  8.,  27  Tex.  App.  117,  11  S.  W.  33,  11  Am.  St.  Rep.  189,  3  L.  R.  A. 
644. 


"In  Violation  of  Law." 

$  IS.    Interpretation. 

(Eng.  Queen's  Bench,  1398.)  If  a  Statute  Prohibits  Anything 
Without  Naming  a  Penalty,  a  violation  of  the  statute  is  indictable, 
unless  the  statute  indicates  otherwise.  This  was  stated  by  the  court 
in  a  case  in  which  a  constable  was  indicted  for  refusing  to  raise  a 
hue  and  cry  after  a  burglar  at  night,  and  denied  that  he  was  bound 
to  do  so,  because  not  bound  to  be  in  attendance  at  that  time;  but 
the  indictment  was  held  good.    Crouther's  Case,  Cro.  Eliz.  654,  B.  95. 

(N.  Car.  Sup.  Ct.,  1884.)  Same.  Parker  was  indicted  for  selling 
liquor  within  two  and  one-half  miles  of  Zion  church,  contrary  to  act 
of  1883,  c.  166,  §  7,  providing  that  it  shall  be  unlawful  for  any  per- 
son to  sell  liquor  within  that  distance,  but  providing  no  penalty 
for  violation.  In  §  8  it  is  provided  that  **any  person  violating  sec- 
tions four,  five,  and  six  of  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor.'' Defendant  contended  that  no  prosecution  could  be 
maintained  for  violation  of  §  7  because  of  the  facts  above  stated. 
He  was  convicted  and  assigns  error.  ASHE,  J.  *  •  •  If  a 
statute  prohibit  a  matter  of  public  grievance,  or  command  a  mat- 
ter of  public  convenience,  all  acts  or  omissions  contrary  to  the  pro- 
hibition or  command  of  the  statute,  being  misdemeanors  at  com- 
mon law,  are  punishable  by  indictment,  if  the  statute  specify  no 
other  mode  of  proceeding.  Arch.  Cr.  Law  2 ;  2  Hawk.,  ch.  25,  §  4. 
There  is  no  other  mode  of  proceeding  specified  in  the  act;  ergo,  the 
defendant  is  indictable  at  common  law.  Affirmed.  S.  v.  Parker, 
91  N.  Car.  650,  Mi.  15. 

Ace.  C.  V.  Chapman,  I  5.  Abusing  any  statutory  privilege  (right  to  vote),  is  a  misde- 
meanor at  common  law.    C.  v.  Silsbef .  $  20 ;  C.  v.  Oaliaghan,  $  20. 

(Ohio  Sup.  Ct.,  1861.)  Attempt  to  Rape  Child  Consenting. 
Defendant  bringing  error  from  conviction  on  indictment  for  assault 
with  intent  to  commit  statutory  rape  on  a  consenting  child  under 
ten,  the  court  discharged  him;  because  the  statutes  have  abolished 
all  common  law  crimes,  assault  on  a  consenting  party  is  an  absurd- 
ity, and  the  statute  on  this  matter  (probably  by  inadvertent  omis- 
sion) covers  only  the  completed  act.  Brinkerhoff,  J.,  dissenting, 
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on  the  ground  that  the  assent  of  the  child  was  void,  as  held  in 
Hays  V.  P.,  1  Hill  (N.  Y.)  351.  Smith  v.  8.,  12  Ohio  St.  466,  80 
Am.  Dec.  355,  F.  37. 

As  to  Implied  abrogation  of  common  law  offenseB  see  S  7 ;  and  Baker  v.  S.  (Ohio),  $  7.5 
As  to  child's  consent  see  R  v.  Mariin,  $  29;  R.  v.  Woodhurst,  $  29, 

(N.  Car.  Sup.  Ct.,  1875.)  Selling  Liquor  Without  License. 
Judgment  for  defendant  on  special  verdict.  The  state  excepts. 
SETTLE,  J.  •  •  •  The  letter  of  the  law  has  been  broken,  but 
has  the  spirit  of  the  law  been  violated  ?  •  •  •  We  shall  remem- 
ber that  the  reason  of  the  law  is  the  life  of  the  law,  and  when  one 
stops  the  other  should  also  stop.  What  was  the  evil  sought  to  be 
remedied  by  our  statute?  Evidently  the  abusive  use  of  spirituous 
liquors,  keeping  in  view  at  the  same  time  the  revenues  of  the  state. 
The  special  verdict  is  very  minute  in  its  details,  and  makes  as 
strong  a  case  for  the  defendants  as  perhaps  will  ever  find  its  way 
into  court  again.  A  physician  prescribes  the  brandy  as  a  medicine 
for  a  sick  lady,  and  directs  her  husband  to  get  it  from  the  defend- 
ants, who  are  druggists.  It  may  be  that  a  pure  article  of  brandy, 
such  as  the  physician  was  willing  to  administer  as  a  medicine,  was 
not  to  be  obtained  elsewhere  than  at  the  defendants'  drug  store. 
The  doctor  himself  goes  to  the  defendants  and  directs  them  to  let 
the  witness  have  the  brandy  as  a  medicine  for  his  wife.  And  the 
^further  fact  is  found,  which  perhaps  might  have  been  assumed  with- 
out the  finding,  that  French  brandy  is  an  essential  medicine,  fre- 
quently prescribed  by  physicians  and  often  used;  and  the  farther 
and  very  important  fact  is  established,  that  in  this  case  it  was 
bougl)t  in  good  faith  as  a  medicine,  and  was  used  as  such.  After 
this  verdict  we  cannot  doubt  that  the  defendants  acted  in  good 
faith  and  with  due  caution,  in  the  sale  which  is  alleged  to  be  a 
violation  of  law.  In  favor  of  defendants,  criminal  statutes  are 
both  contracted  and  expanded.  1  Bishop,  §  261.  Now  unless  this 
sale  comes  within  the  mischief  which  the  statute  was  intended  to 
suppress,  the  defendants  are  not  guilty.  •  •  •  Judgment 
affirmed.    S.  v.  Wray,  72  N.  Car.  253,  B.  366,  Mi.  209. 

(Ohio  Sup.  Ct.,  1902.)  Bicycle  Racing.  Defendant  rode  a  racing 
bicycle  at  a  speed  of  twenty  miles  per  hour  down  the  main  street 
of  a  village,  at  dusk,  without  bell  or  other  alarm,  leaning  forward 
as  is  usual  in  bicycle  racing.  Many  people  were  about  the  streets; 
and  while  so  riding  he  collided  with  a  pedestrian,  who  died  of  the 
injuries  thus  received.  For  this  homicide  defendant  was  indicted 
and  convicted  of  manslaughter,  and  brings  error.  PRICE,  J. 
•  •  •  To  convict  of  manslaughter  it  is  incumbent  upon  the  state 
to  establish  that  the  killing  was  done  **  either  upon  a  sudden  quar- 
rel, or  unintentionally  while  the  slayer  was  in  the  commission  of 
some  unlawful  act.''  It  is  clear  that  from  the  facts  and  the 
instructions  given  the  jury  that  Barrows  was  not  killed  by  John- 
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son  in  a  quarrel,  nor  was  the  killing  intentional.  Hence,  the  latter 
clause  of  the  definition  of  the  crime  is  the  one  to  which  our  investi- 
gation should  be  confined.  The  state  was  required  to  show  that 
while  the  killing  was  unintentional,  it  was  done  by  Johnson  while 
he  was  in  the  commission  of  some  unlawful  act;  and  %e  question 
arises  whether  the  negligent  act  or  acts  of  the  slayer,  though  no 
breach  of  any  law,  may  be  sufficient  to  constitute  the  unlawful 
act  designated  in  the  statute?  Or,  is  the  state  required  to  show 
that  he  was  in  the  commission  of  an  act  prohibited  by  law  1  At  the 
time  of  this  homicide  there  was  even  no  ordinance  of  the  village 
of  Sciota  regulating  the  speed  or  manner  of  riding  bicycles  upon 
its  streets.  *  *  *  In  our  judgment  the  unlawful  act,  the  com- 
mission of  which  gives  color  and  character  to  the  unintentional 
killing,  is  an  act  prohibited  by  law,  and  that  such  is  the  natural 
meaning  of  the  term  or  clause  when  used  in  the  parlance  of  crimi- 
nal jurisprudence.  *  •  •  If  the  contention  of  the  state  in  this 
case  is  tenable,  it  is  not  difficult  to  see  how  the  criminal  dockets  of 
our  courts  will  soon  be  flooded.  The  gross  negligence  of  one  may 
cause  the  death  of  many.  ♦  *  *  The  position  is  untenable. 
•  •  •  PlaintiflP  in  error  is  discharged.  Johnson  v.  S.,  66  Ohio 
St.  59,  63  N.  E.  607,  90  Am.  St.  Rep.  564. 

Compare  oases  under  $$  11,  S3,  and  40. 

$13.    Repeals  and  Amendments. 

(Mass.  Sup.  Judicial  Ct.,  1831.)    Amendment  Between  Act  and 
Trial.     Indictment  for  disinterring  a  dead  body  Feb.  20,   1831, 
contrary  to  the  act  of  Mar.  2,  1815,  repealed  by  act  of  Feb.  1831 
(St.  1830,   c.  57).     Plea,   nolo   contendere.     Motion   in   arrest  of 
judgment.       SHAW,   C.  J.     *     *     •     It  is  clear,  that  there  can 
be  no  legal  conviction  for  an  offense,  unless  the  act  be  contrary 
to  law  at  the  time  it  is  committed;  nor  can  there  be  a  judgment, 
unless  the  law  is  in  force  at  the  time  of  the  indictment  and  judg- 
ment.   If  the  law  ceases  to  operate  by  its  own  limitation  or  by  a 
repeal,  at  any  time  before  judgment,  no  judgment  can  be  given. 
Hence,   it  is   usual  in  every  repealing  law,   to  make   it   operate 
prospectively  only,  and  to  insert  a  saving  clause,  preventing  the 
operation  of  the  repeal,  and  continuing  the  repealed  law  in  force, 
as  to  all  pending  prosecutions,  and  often  as  to  all  violations  of 
the  existing  law  alreadj'^  committed.     These  principles  settle  the 
present  case.     By  the  statute  1830,  c.  57,  §  6,  that  of  1814  was 
repealed  without  any  saving  clause.     The  act  charged  upon  the 
defendants  as  an  offense,  was  done,  after  the  passing  of  the  statute 
of  1814,  and  before  that  of  1830.    The  act  cannot  be  punished  as 
an  offense  at  common  law,  for  that  was  not  in  force  during  the 
existence  of  the  statute ;  nor  by  the  statute  of  1814,  because  it  has 
been  repealed  without  any  saving  clause;  nor  by  the  statute  of 
1830,  for  the  act  was  done  before  that  statute  was  passed.     No 
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judgment  therefore  can  be  rendered  against  the  defendants,  on 
this  indictment.  Judgment  arrested.  C.  v.  Slarshally  11  Pick.  350, 
22  Am.  Dec.  377,  B.  5,  Kn.  24. 

Con^resfl  cannot  make  innocent  acta  criminal  by  Yirtne  of  subsequent  acts  of  others. 
U.  S.  V.  Fox,  5  2. 

(Mass.  Sup.  Judicial  Ct.,  1840.)  Repeal  of  Repealing  Law. 
Indictment  of  five  counts  for  selling  different  liquors  without  a 
license.  Verdict,  guilty.  Defendant  excepted  that  the  statute 
under  which  he  was  convicted  had  been  repealed,  whereas  the  court 
instructed  the  jury  that  it  was  still  in  force.  SHAW,  C.  J. 
•  •  *  It  is  conceded  to  be  a  maxim  of  the  common  law,  appli- 
cable to  the  construction  of  statutes,  that  the  simple  repeal  of  a 
repealing  law,  not  substituting  other  provisions  in  place  of  those 
repealed,  revives  the  pre-existing  law.  As  a  maxim  of  the  com- 
mon law,  it  was  in  force  here  when  the  constitution  of  the  common- 
wealth was  adopted.  *  •  •  Taking  it,  then,  as  well  established 
that  the  rules  and  maxims  of  the  common  law  referred  to  in  the 
constitution  were  those  which  our  ancestors  brought  with  them, 
and  which  had  been,  to  some  extent,  modified  and  adapted  to  our 
condition  by  the  legislative  jurisprudence  of  the  colonial  and  pro- 
vincial governments,  it  follows  that  these  rules  and  principles  were 
regarded  as  binding  both  upon  legislators  and  judges  in  their 
respective  departments.  A  part  of  this  system  are  the  well  known 
rules  of  construction  for  the  expounding  of  statutes,  which  are  as 
much  a  part  of  every  statilte  as  its  text.  These  are  presumed  to  be 
known  and  kept  in  view  by  the  legislature  in  framing  the  statute; 
and  they  must  be  alike  regarded  by  judges  in  expounding  it.  It 
was  further  insisted  in  the  argument  that  the  legislature  could  not 
have  intended,  when  they  repealed  one  license  law,  in  effect  to 
re-establish  another.  But  their  intentions  must  be  ascertained  by 
their  acts  alone,  and  iiot  by  evidence  aliunde.  We  cannot  possibly 
know  the  intentions  of  members  of  the  legislature.  It  is  the  will 
of  the  aggregate  body  as  expressed  in  the  statutes  which  they  pass, 
which  can  be  regarded  as  having  the  force  of  law;  any  different 
construction  would  lead  to  the  greatest  confusion  and  uncertainty. 
The  legislature  are  presumed  to  understand  and  intend  all  conse- 
quences of  their  own  measures;  and  the  only  safe  course  is  for 
courts  of  justice  to  expound  the  intentions  of  the  legislature  by 
their  acts,  and  those  acts  construed  by  known  and  established  rules 
of  construction.  •  •  *  On  the  whole,  the  court  are  of  opinion 
that  the  simple  repeal  of  St.  1838,  c.  157,  by  that  of  1840,  c.  1,  did 
revive  the  second  and  third  sections  of  the  E.  S.  c.  47,  and  that  the 
provisions  of  those  sections  were  in  force  at  the  time  of  the  offenses 
charged  in  the  indictment,  and  that  the  conviction  was  right. 
Exceptions  overruled.    0.  v.  Churchill,  2  Met.  118,  B.  6,  C.  3. 

(Miss.  Sup.  Ct.,  1887.)  Local  Option  Election  Before  Trial. 
ARNOLD,  J.   The  sale  of  liquors  in  Copiah  county  was  regulated 
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by  a  local  act  passed  in  1884,  and  appellant  was  indicted  and  con- 
victed of  a  violation  of  this  statute.  After  the  indictment  was 
found,  but  before  appellant  was  tried,  an  election  was  held  in 
Copiah  county  under  the  local-option  act  of  1886,  which  resulted 
against  a  sale  of  liquors  in  the  county.  •  •  *  The  scheme  pro- 
posed by  the  local-option  act  is  that,  •  •  •  the  local-option  act 
shall  supersede  all  other  laws  on  the  subject  in  the  county.  *  *  • 
The  proposition  is  too  plain  to  admit  of  discussion,  that,  after  the 
repeal  of  a  law,  no  penalty  can  be  enforced  or  punishment  inflicted 
for  a  violation  of  its  provisions,  committed  while  it  was  in  opera- 
tion, unless  provision  be  made  for  that  purpose.  Teague  v.  S.,  39 
Miss.  516 ;  Cooley  Const.  Lim.  471,  note ;  Bishop  St.  Cr.  §  177. 
Prisoner  discharged.    Wheeler  v.  S.,  64  Miss.  62,  1  So.  632. 

Aoc.  S.  V.  ManseU  62  S.  Car.  458.  80  S  £.  481. 

(N.  Car.  Sup.  Ct.,  1887.)  Repeal  After  Sentence.  Defendant 
was  convicted  and  fined  $5,  at  the  fall  term,  1886,  for  selling  liquor 
within  five  miles  of  Bethel  church,  contrary  to  acts  of  1881,  c.  234, 
§5,  repealed  by  act  of  March  7,  1887;  by  which  the  like  selling 
within  two  miles  was  made  indictable.  He  appeals.  **The  act 
punished  must  be  criminal  when  judgment  is  demanded,  and  author- 
ity to  render  it  must  still  reside  in  the  court.  The  recent  statute 
has  no  saving  clause  continuing  it  in  force  until  pending  prosecu- 
tions are  ended;  and,  in  withdrawing  the  power,  the  act  arrests 
all  further  action  in  the  matter."  Per  SMITH,  C.  J.  Prior 
decisions  reviewed.  Judgment  arrested.  S.  v.  Williams,  97  N.  Car. 
455,  2  S.  E.  55,  P.  34. 

§14.    "Causing  Injury." 

(Eng.  Assize,  1826.)  Debilitated  by  Drink.  The  deceased  died 
from  a  blow  received  in  a  fight  with  the  prisoner;  a  surgeon 
expressed  an  opinion  that  **a  blow  on  the  stomach  [in  the  state 
in  which  the  deceased  was]  arising  from  passion  and  intoxication, 
was  calculated  to  occasion  death,  but  not  so  if  the  party  had  been 
sober."  HALLOCK,  B.,  directed  an  acquittal,  observing  **that 
where  the  death  was  occasioned  partly  by  a  blow  and  partly  by  a  pre- 
disposing circumstance,  it  was  impossible  so  to  apportion  the  oper- 
ations of  the  several  causes  as  to  be  able  to  say  with  certainty 
that  the  death  was  immediately  occasioned  by  any  one  of  them  in 
particular."    R.  v.  Johnson,  1  Lewin  C.  C.  164. 

Of  this  case  Rosooe  remarks  that  it  may  be  doubted  how  far  this  ruling  of  the  learned 
judge  was  correct.    Roscoe's  Crim.  Ev.,  7th  ed.,  718 

(Eng.  C.  C.  R.,  1858.)  Negligence  of  Servants  and  Illegal  Act 
of  Accused.  Bennett  was  convicted  of  manslaughter  caused  by  the 
explosion  of  material  collected  at  his  place  to  manufacture  fire- 
works, contrary  to  9  and  10  W.  3,  c.  7.      COCKBURN,  C.  J.    The 
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keeping  of  the  fireworks  in  the  house  by  the  defendant  caused  the 
death  only  by  the  superaddition  of  the  negligence  of  some  one  else. 
By  the  negligence  of  the  defendant's  servants  the  fireworks  ignited, 
and  the  house  in  which  the  deceased  was  was  set  on  fire  and  death 
ensued.  The  keeping  of  the  fireworks  may  be  a  nuisance,  and  if, 
from  the  unlawful  act  of  the  defendant,  death  had  ensued  as  a 
necessary  and  immediate  consequence,  the  conviction  might  be 
upheld.  The  keeping  of  the  fireworks,  however,  did  not  alone  cause 
the  death;  plus  that  act  of  the  defendant,  there  was  the  negligence 
of  the  defendant's  servants.  [Wightman,  Williams,  Willes,  J  J.,  and 
Channell,  B.,  expressed  similar  views.]  Conviction  quashed.  R.  v. 
Bennett,  Bell  1,  8  Cox  C.  C.  74,  28  L.  J.  m.  c.  27,  4  Jur.  n.  s.  1088,  7 
W.  R.  40,  Ke.  98,  Mi.  567. 

(Eng.  C.  C.  R.,  1882.)  Proof  Required— Medical  Aid.  Convic- 
tion of  manslaughter  under  31  &  32  Vic.  c.  122,  §  37,  requiring 
parents  to  supply  skilled  medical  attendance  for  their  children  when 
in  need  of  it,  was  held  erroneous  on  proof  that  the  deceased  child 
died  of  smallpox,  was  furnished  no  medical  attendance  (his  father, 
the  defendant  being  of  the  faith  of  ** Peculiar  People"),  and  on 
testimony  of  a  physician,  who  did  not  see  the  child  in  life,  that  his 
life  probably  would  have  been  prolonged  by  medical  attendance> 
but  who  would  not  say  that  the  death  would  probably  have  been 
averted  by  medical  attendance.  There  was  no  satisfactory  evidence 
to  sustain  the  conviction.  R.  v.  Morby,  L.  R.  8  Q.  B.  Div.  571,  51 
L.  J.  m.  c.  85,  46  L.  T.  288,  30  W.  R.  613,  15  Cox  C.  C.  35,  46  J.  P. 
422,  36  Moak  358,  P.  63. 

Compare  other  cases  on  failure  to  furnish  medical  treatment.  R.  y.  Wagstaffe, 
5 11 ;   it.   V.   Lownes,  511. 

(Mass.  Sup.  Judicial  Ct,,  1861.)  Other  Oontributing  Causes — 
Bad  Treatment.  Defendant  was  indicted  for  murder.  The  evidence 
tended  to  show  that  the  wound  given  by  the  defendant  became 
infected  with  gangrene  by  reason  of  maltreatment,  on  which  death 
ensued.  He  was  convicted  of  manslaughter,  and  excepted  to  the 
instruction  given  to  the  jury,  in  substance,  that  the  burden  of  proof 
was  upon  the  government  to  prove  beyond  a  reasonable  doubt  that 
the  deceased  died  of  the  wounds  inflicted  by  the  defendant,  but 
that  this  general  rule  required  explanation  in  its  application  to 
certain  aspects  of  the  present  case ;  that  a  person  who  has  indicted 
a  dangerous  wound  with  a  deadly  weapon  upon  the  person  of 
another  cannot  escape  punishment  by  proving  that  the  wound  was 
aggravated  by  improper  applications  or  unskilful  treatment  by  sur- 
geons; that  if,  in  the  present  case,  they  were  satisfied  that  the 
wounds  inflicted  by  the  defendant  were  improperly  and  unskilfully 
treated  by  the  surgeons  in  attendance,  and  that  such  treatment 
hastened  or  contributed  to  the  death  of  the  deceased,  the  de- 
fendant was  not  for  this  reason  entitled  to  an  acquittal;  and  that 
if  these  wounds  were  unskilfully  treated,  so  that  gangrene  and 
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fever  ensued,  and  the  deceased  died  from  the  wounds  combined 
with  the  maltreatment^  the  defendant  was  guilty  of  murder  or  man- 
slaughter, according  as  the  evidence  proved  the  one  or  the  other. 

BIGELOW,  C.  J.  *  •  •  We  have  looked  with  care  into 
the  authorities  which  bear  on  the  correctness  of  the  instruc- 
tions given  to  the  jury,  relating  to  the  unskilful  or  improper  treat- 
ment of  the  wounds  alleged  to  have  been  inflicted  by  the  prisoner 
upon  the  body  of  the  deceased.  We  find  them  to  be  clear  and  uni- 
form, from  the  earliest  to  the  latest  decisions.  •  *  •  The  well 
established  rule  of  the  common  law  would  seem  to  be,  that  if  the 
wound  was  a  dangerous  wound,  that  is,  calculated  to  endanger  or 
destroy  life,  and  death  ensued  therefrom,  it  is  sufficient  proof  of 
the  offense  of  murder  or  manslaughter;  and  that  the  person  who 
inflicted  it  is  responsible,  though  it  may  appear  that  the  deceased 
might  have  recovered  if  he  had  taken  proper  care  of  himself,  or 
submitted  to  a  surgical  operation,  or  that  unskilful  or  improper 
treatment  aggravated  the-  wound  and  contributed  to  the  death,  or 
that  death  was  immediately  caused  by  a  surgical  operation  ren- 
dered necessary  by  the  condition  of  the  wound.  1  Russ.  Crimes 
(7th  Am.  Ed.)  505;  Roscoe,  Cr.  Ev.  (3d  Ed.)  703,  706;  3  Greenl. 
Ev.  §  139;  C.  V.  Green,  1  Ashm.  (Pa.)  289;  R.  v.  Haines,  2  Car.  &.  K. 
368  [§  11] ;  S.  V.  Baker,  1  Jones  (46  N.  C.)  267 ;  C.  v.  MTike,  3  Cush. 
184. 

The  Principle  on  Which  This  Rule  is  Founded  is  one  of  universal 
application,  and  lies  at  the  foundation  of  all  our  criminal  jurispru- 
dence. It  is,  that  every  person  is  to  be  held  to  contemplate  and  to 
be  responsible  for  the  natural  consequences  of  his  own  acts.  If  a 
person  inflicts  a  wound  with  a  deadly  weapon  in  such  manner  as  to 
put  life  in  jeopardy,  and  death  follows  as  a  consequence  of  this 
felonious  and  wicked  act,  it  does  not  alter  its  nature  or  diminish  its 
criminality  to  prove  that  other  causes  co-operated  in  producing  the 
fatal  result.  Indeed,  it  may  be  said  that  neglect  of  the  wound  or  its 
unskilful  and  improper  treatment,  which  were  of  themselves  con- 
sequences of  the  criminal  act,  which  might  naturally  follow  in  any 
case,  must  in  law  be  deemed  to  have  been  among  those  which  were 
in  contemplation  of  the  guilty  party,  and  for  which  he  is  to  be  held 
responsible.  But  however  this  may  be,  it  is  certain  that  the  rule 
of  law,  as  stated  in  the  authorities  above  cited,  has  its  foundation  in 
a  wise  and  sound  policy.  A  different  doctrine  would  tend  to  give 
immunity  to  crime,  and  to  take  away  from  human  life  a  salutary 
and  essential  safeguard.  Amid  the  conflicting  theories  of  medical 
men,  and  the  uncertainties  attendant  ori  the  treatment  of  bodily 
ailments  and  injuries,  it  would  be  easy  in  many  cases  of  homicide 
to  raise  a  doubt  as  to  the  immediate  cause  of  death,  and  thereby 
to  open  a  wide  door  by  which  persons  guilty  of  the  highest  crime 
might  escape  conviction  and  punishment.  *  *  '*  Exceptions 
overruled.    0.  v.  Hackett,  2  Allen  136,  C.  168,  F.  170. 

See  also  cases  of  unexpected  consequences,  SS  38-40,  81.  82. 
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(Conn.  Sup.  Ct.  of  Errors,  1877.)  Lockjaw  from  Mistreatment. 
PARDEE,  J.  On  the  night  of  June  11th,  1876,  the  accused  inflicted 
a  severe  gun-shot  wound  upon  the  arm  of  one  March,  between  the 
elbow  and  shoulder.  March  died  eleven  days  thereafter  of  lockjaw. 
The  prosecution  claimed  that  death  resulted  from  the  wound;  the 
accused  claimed  that  it  resulted  from  the  treatment  of  the  case 
by  the  attending  physicians.  The  wound  was  dressed  in  the  first 
instance  by  one  surgeon,  afterwards  to  the  time  of  death  by 
another;  these  differed  radically  as  to  the  manner  in  which  the 
case  should  have  been  treated.  The  counsel  for  the  accused  claimed, 
and  asked  the  court  to  charge  the  jury,  that  if  they  should  find  that 
the  death  of  March  was  the  result  or  consequence  of  wilful  mis- 
management or  gross  carelessness  on  the  part  of  the  attending  sur- 
geons, they  could  not  find  the  accused  guilty  of  manslaughter,  as 
charged  in  the  information.  The  court  charged  the  jury,  that 
unless  they  should  find  that  March  died  from  a  wound  inflicted  on 
him  by  the  accused,  as  charged  in  the  information,  they  could  not 
convict  him  of  manslaughter;  but  that  if  they  should  find  that  the 
accused  wilfully,  and  without  justifiable  cause,  inflicted  on  March 
a  dangerous  wound,  from  which  death  would  be  likely  to  ensue, 
and  if  they  should  find  also  that  his  death  did  in  fact  ensue  from 
and  was  caused  by  the  wound,  and  not  from  any  other  cause,  care- 
lessness and  mismanagement  of  whatever  character  on  the  part  of 
the  attending  surgeons  would  be  immaterial,  and  the  treatment  of 
the  case  by  them,  whatever  it  may  have  been,  could  not  avail  the 
accused  as  a  defense.  The  jury  having  returned  a  verdict  of  guilty, 
the  accused  moved  for  a  new  trial  for  error  in  the  charge.  *  •  * 
[Here  his  honor  reviewed  the  authorities.]  Upon  these  authorities 
we  may  state  the  rule  as  follows:  If  one  person  inflicts  upon 
another  a  dangerous  wound,  one  that  is  calculated  to  endanger  and 
destroy  life,  and  death  ensues  therefrom  within  a  year  and  a  day, 
it  is  sufficient  proof  of  the  offense  either  of  manslaughter  or  murder 
as  the  case  may  be;  and  he  is  none  the  less  responsible  for  the 
result  although  it  may  appear  that  the  deceased  might  have  recov- 
ered if  he  had  taken  proper  care  of  himself.  *  *  •  Affirmed. 
S.  V.  Bantley,  44  Conn.  537,  26  Am.  Rep.  486,  Kn.  121. 

(Mich.  Sup.  Ct.,  1878.-  Death  from  Morphine  Given  by  Physician 
After  Mortal  Wound.  Exceptions  before  judgment.  Cook  was 
charged  with  murder  and  convicted  of  manslaughter.  He  had 
inflicted  a  dangerous/  wound,  but  it  was  contended  by  the  defense 
that  death  was  cau'sed  by  an  overdose  of  morphine.  Defendant 
asked  an  instructi:?>n  as  follows:  **If  the  jury  believe  that  the 
injury  inflicted  by. the  prisoner  would  have  been  fatal,  but  if  death 
was  actually  produced  by  morphine  poisoning,  they  must  acquit.'' 
The  instruction  was  refused,  but  the  jury  were  told  that  if  the 
wound  was  Hot  in  itself  mortal,  and  death  was  caused  solely  by 
the  morphijie,  they  must  acquit.     The  action  of  the  trial  court  was 
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sustained,  on  the  ground  that  a  mortal  wound  had  been  given  which 
necessitated  medical  treatment ;  that  the  physicians  were  competent 
and  acted  in  good  faith ;  and  that  it  was  not  made  clearly  to  appear 
that  the  morphine  solely  produced  death,  and  that  the  wound  did 
not  at  all  contribute  to  the  death  at  that  time.  Order  to  proceed 
to  judgment.    P.  v.  Cook,  39  Mich.  236. 

Lompure  cases  post  $  28. 

(Ey.  Ct.  of  App.,  1880.)  Fatal  Disease  Taken  from  Physician. 
Appellant  was  indicted  and  convicted  of  murder,  and  sentenced  to 
be  hung.  The  deceased  received  a  wound  not  necessarily  mortal, 
and,  in  consequence,  was  taken  to  a  hospital  where  she  took  scarlet 
fever,  negligently  communicated  to  her  by  her  attending  physician, 
and  died  of  the  fever.  HINES,  J.  *  *  *  When  the  disease  is 
a  consequence  of  the  wound,  although  the  proximate  cause  of  the 
death,  the  person  inflicting  the  wound  is  guilty,  because  the  death 
can  be  traced  as  a  result  naturally  flowing  from  the  wound  and 
coming  in  the  natural  order  of  things;  but  when  there  is  a  super- 
vening cause,  not  naturally  intervening  by  reason  of  the  wound, 
and  not  produced  by  any  necessity  created  by  the  wound,  the  death 
is  by  visitation  of  providence,  and  not  from  the  act  of  the  party 
inflicting  the  wound.  In  the  case  under  consideration  the  fever 
was  not  the  natural  consequence  of  the  wound,  nor  was  it  produced 
by  any  necessity  created  by  the  infliction  of  the  wound.  It  did  not 
render  it  necessary  to  have  the  wound  treated  by  a  physician  just 
recovering  from  the  scarlet  fever,  even  if  it  be  conceded  that  medi- 
cal treatment  was  necessary  at  all.  If  the  death  was  not  connected 
with  the  wound  in  the  regular  chain  of  causes  and  consequences, 
there  ought  not  to  be  any  responsibility.  If  a  new  and  wholly  inde- 
pendent instrumentality  interposed  and  produced  the  death,  it  can- 
not be  said  that  the  wound  was  the  natural  or  proximate  cause  of 
the  death.  (14  Gratt.  601,  Livingston  v.  C.)  This  view  was  not 
so  presented  to  the  jury  as  to  give  the  appellant  its  full  benefit. 
*    *    *    Reversed.    Bush  v.  C,  78  Ky.  268. 

(Iowa  Sup.  Ct.,  1890.)  Death  from  Heart  Disease  and  Assault. 
Appellant  was  indicted  for  murder  and  convicted  of  manslaughter. 
He  and  deceased  were  17  years  old;  and  he  and  two  other  boys 
caught  deceased  on  the  street,  and  appellant  knocked  him  down, 
kicked  him,  holding  and  choking  him  after  he  was  down,  and 
causing  one  of  the  other  boys  to  kick  him.  When  deceased  got 
away  they  chased  him  for  some  distance.  He  applied  at  a  house 
in  the  vicinity  for  shelter,  said  he  was  afraid  to  go  home,  was  pale, 
bruised,  muddy,  and  very  much  scared.  He  had  not  been  well  for 
some  time  before  the  affair,  and  had  been  taking  treatment  for 
heart  disease.  Appellant  claimed  that  the  death  was  due  to  causes 
for  which  he  was  not  responsible,  and  that  there  was  no  evidence 
to  support  the  verdict.       ROBINSON,  J.    *    *    *    The  medical 
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testimony  shows  that  his  ^condition  and  failing  health  after  the 
assault,  and  his  death,  were  natural  and  probable  results  of  his 
physical  .condition  on  the  night  of  July  15,  and  of  great  excitement 
and  physical  exertion.  It  was  the  province  of  the  jury  to  determine 
whether  the  wrong  of  defendant  caused  or  contributed  to  dece- 
dent's death.  The  fact  that  he  was  afflicted  with  a  disease  which 
might  have  proved  fatal  would  not  justify  the  wrongful  acts  of 
defendant,  nor  constitute  a  defense  in  law.  S.  v.  Smith,  73  Iowa 
32.  Nor  would  ignorance  on  the  part  of  defendant  of  the  diseased 
physical  condition  of  Stocum  excuse  his  acts.  S.  v.  Castello,  62 
Iowa  404.  We  think  the  evidence  sufficient  to  sustain  the  verdict, 
and  find  no  error  prejudicial  to  defendant  of  which  he  can  com- 
plain. The  judgment  of  the  district  court  is  affirmed.  S.  v.  O'Brien, 
81  Iowa  88,  46  N.  W.  752,  B.  433. 

(Cal.  Sup.  Ct.,  1899.)  Mortal  Wound  Causing  Suicide.  TEMPLE, 
J.  The  defendant  was  convicted  of  manslaughter  and  appeals  from 
the  judgment  and  from  an  order  refusing  a  new  trial.  *  *  * 
Defendant  and  deceased  were  brothers-in-law,  and  not  altogether 
friendly,  although  they  were  on  speaking  and  visiting  terms.  On 
the  morning  of  the  homicide  the  deceased  visited  the  residence  of 
the  defendant,  was  received  in  a  friendly  manner,  but  after  a  while 
an  altercation  arose,  as  a  result  of  which  defendant  shot  deceased 
in  the  abdomen,  inflicting  a  wound  that  was  necessarily  mortal. 
Farrell  fell  to  the  ground,  stunned  for  an  instant,  but  soon  got  up 
and  went  into  the  house,  saying:  "Shoot  me  again;  I  shall  die 
anyway.''  His  strength  soon  failed  him  and  he  was  put  to  bed. 
Soon  afterward,  about  how  long  does  not  appear,  but  within  a  very 
few  minutes,  when  no  other  person  was  present  except  a  lad  of 
about  nine  years  of  age,  nephew  of  the  deceased  and  son  of  the 
defendant,  the  deceased  procured  a  knife  and  cut  his  throat,  inflict- 
ing a  ghastly  wound,  from  the  effect  of  which,  according  to  the 
medical  evidence,  he  must  necessarily  have  died  in  five  minutes. 
The  wound  inflicted  by  the  defendant  severed  the  mesenteric  artery, 
and  medical  witnesses  testified  that  under  the  circumstances  it  was 
necessarily  mortal,  and  death  would  ensue  within  one  hour  from 
the  effects  of  the  wound  alone.  Indeed,  the  evidence  was  that 
usually  the  effect  of  such  a  wound  would  be  to  cause  death  in  less 
time  than  that,  but  possibly  the  omentum  may  have  filled  the  wound, 
and  thus,  by  preventing  the  flow  of  the  blood  from  the  body,  have 
stayed  its  certain  effect  for  a  short  period.  Internal  hemorrhage 
was  still  occurring,  and,  with  other  effects  of  the  gunshot  wound, 
produced  intense  pain.  The  medical  witnesses  thought  that  death 
was  accelerated  by  the  knife  wound.  Perhaps  some  of  them  con- 
sidered it  the  immediate  cause  of  death.  Now,  it  is  contended  that 
this  is  a  case  where  one  languishing  from  a  mortal  wound  is  killed 
by  an  intervening  cause,  and.  therefore,  deceased  was  not  killed  by 
Lewis.    To  constitute  manslaughter,  the  defendant  must  have  killed 
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some  one,  and  if,  though  mortally  wounded  by  the  defendant,  Far- 
rell  actually  died  from  an  independent  intervening  cause,  Lewis,  at 
the  most,  could  only  be  guilty  of  a  felonious  attempt.    He  was  as 
effectually  prevented  from  killing  as  he  would  have  been  if  some 
obstacle  had  turned  aside  the  bullet  from  its  course  and  left  Far- 
rell  unwounded.     And  they  contend  that  the  intervening  act  was 
the  cause  of  death,  if  it  shortened  the  life  of  Farrell  for  any  period 
whatever.     The  attorney  general  does  not  controvert  the  •  general 
proposition  here  contended  for,  but  argues  that  the  wound  inflicted 
by  the  defendant  was  the  direct  cause  of  the  throat-cutting,  and, 
therefore,  defendant  is  criminally  responsible  for  the  death.     He 
illustrates   his  position  by  supposing  a  case  of  one   dangerously 
wounded  and  whose  wounds  had  been  bandaged  by  a  surgeon.    He 
says,   suppose  through   the   fever  and  pain   consequent  upon  the 
wound  the  patient  becomes  frenzied  and  tears  away  the  bandage 
and  thus  accelerates  his  own  death.     Would  not  the  defendant  be 
responsible  for  a  homicide?    Undoubtedly  he  would  be,  for  in  the 
case  supposed  the  deceased  died  from  the  wound,  aggravated,  it  is 
true,  by  the  restlessness  of  the  deceased,  but  still  the  wound  inflicted 
by  the  defendant  produced  death.    Whether  such  is  the  case  here 
is  the  question.    The  attorney  general  seems  to  admit  a  fact  which 
I  do  not  concede,  that  the  gunshot  wound  was  not,  when  Farrell 
died,  then  itself  directly  contributory  to  the  death.     I  think  the 
jury  were  warranted  in  finding  that  it  was.    But  if  the  deceased  did 
die  from  the  effect  of  the  knife  wound  alone,  no  doubt  the  defend- 
ant would  be  responsible,  if  it  was  made  to  appear,  and  the  jury 
could  have  found  from  the  evidence,  that  the  knife  wound  was 
caused  by  the  wound  inflicted  by  the  defendant  in  the  natural 
course  of  events.    If  the  relation  was  causal,  and  the  wounded  con- 
dition of  the  deceased  was  not  merely  the  occasion  upon  which 
another   cause   intervened,   not   produced  by   the   first   wound   or 
related  to  it  in  other  than  a  casual  way,  then  defendant  is  guilty  of 
a  homicide.    But,  if  the  wounded  condition  only  afforded  an  oppor- 
tunity for  another  unconnected  person  to  kill,  defendant  would  not 
be  guilty  of  a  homicide,  even  though  he  had  inflicted  a  mortal 
wound.    In  such  case,  I  think,  it  would  be  true  that  the  defendant 
was  thus  prevented  from  killing.     *     *     *    But  why  is  it  that  one 
who  inflicts  a  wound  not  mortal  is  guilty  of  a  homicide,  if  through 
misconduct  of  the  patient  or  unskilful  treatment  gangrene  or  fever 
sets  in,  producing  a  fatal  termination — when,  if  it  can  be  clearly 
made  to  appear  that  the  medicine  and  not  the  wound  was  the  cause 
of  the  death,  he  is  not  guilty  of  a  homicide?    In  each  case  if  the 
wound  had  not  been,  the  treatment  would  not  have  been,  and  the 
man  would  not  then  have  died.    In  each  case  the  wound  occasioned 
the   treatment  which   caused  or   contributed   to   the   death.     The 
reason,  I  think,  is  found  in  the  words  advisedly  used  in  the  last 
sentence.     In  the  one  case  the  treatment  caused  the  death,  and  in 
the  other  it  merely  contributed  to  it.     In  one  case  the  treatment 


44  DEFINITION  AND  NATURE  OF   CRIME.  {  14. 

aggravated  the  wound,  but  the  wound  thus  aggravated  produced 
death.  In  the  other  the  wound,  though  the  occasion  of  the  treat- 
ment, did  not  contribute  to  the  death,  which  occurred  without  any 
present  contribution  to  the  natural  effect  of  the  medicine  from  the 
wound.  Take,  for  instance,  the  giving  of  a  dose  of  morphine,  by 
mistake,  sufficient  to  end  life  at  once.  In  such  case  it  is  as  obvious 
that  the  treatment  produced  death  as  it  would  have  been  had  the 
physician  cut  off  his  patient's  head.  *  *  *  The  intervening 
cause,  which  it  is  alleged  hastened  death,  was  not  medical  treat- 
ment, designed  to  be  helpful,  and  which  the  deceased  was  compelled 
to  procure  because  of  the  wound,  but  was  an  act  intended  to  pro- 
duce death,  and  did  not  result  from  the  first  wound  in  the  natural 
course  of  events.  But  we  have  reached  the  conclusion  by  a  course 
of  argument  unnecessarily  prolix,  except  from  a  desire  to  fully 
consider  the  earnest  and  able  argument  of  the  defendant,  that  the 
test  is — or  at  least  one  test — whether,  when  the  death  occurred, 
the  wound  inflicted  by  the  defendant  did  contribute  to  the  event. 
If  it  did,  although  other  independent  causes  also  contributed,  the 
causal  relation  between  the  unlawful  acts  of  the  defendant  and  the 
death  has  been  made  out.  Here,  when  the  throat  was  cut,  Farrell 
was  not  merely  languishing  from  a  mortal  wound.  He  was  actually 
dying — and  after  the  throat  was  cut  he  continued  to  languish  from 
both  wounds.  Drop  by  drop  the  life  current  went  out  from  both 
wounds,  and  at  the  very  instant  of  death  the  gunshot  wound  was 
contributing  to  the  event.  If  the  throat  cutting  had  been  by  a  third 
person,  iinconnected  with  the  defendant,  he  might  be  guilty;  for, 
although  a  man  cannot  be  killed  twice,  two  persons,  acting  inde- 
pendently, may  contribute  to  his  death  and  each  be  guilty  of  a 
homicide.  A  person  dying  is  still  in  life,  and  may  be  killed,  but  if 
he  is  dying  from  a  wound  given  by  another  both  may  properly  be 
said  to  have  contributed  to  his  death.  *  *  *  P.  v.  Lewis,  124 
Cal.  551,  57  Pac.  470,  45  L.  R.  A:  783,  Mi.  569. 

(Mass.  Sup.  Judicial  Ct.,  1863.)  Riot— Proof  of  Cause.  Defend- 
ant was  indicted  for  murder.  The  homicide  was  committed  near 
the  armory  at  7  p.  m.  in  a  riot  caused  by  attempt  to  inforce  the 
draft  of  recruits  for  the  army.  The  soldiers  were  defending  the 
armory,  and  the  rioters  attacking.  Whether  the  shot  that  killed 
the  deceased  was  fired  by  one  of  the  soldiers  or  one  of  the  rioters 
was  not  proved.  The  defendant  was  one  of  the  rioters.  The  attor- 
ney general  requested  the  court  to  instruct  the  jury:  *'That 
whether  Currier  was  killed  by  a  shot  from  within  or  without  the 
armory,  all  the  parties  unlawfully  engaged  in  the  transactions 
which  resulted  in  the  homicide  were  at  common  law  guilty,  at  least 
of  manslaughter."  •  •  •  BIGELOW,  C.  J.  The  rule  of  crimi- 
nal responsibility  for  the  acts  of  others  is  subject  to  the  reason- 
able limitation  that  the  particular  act  of  one  of  a  party  for 
which  his  associates  and  confederates  are  to  be  held  liable  must 
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be  shown  to  have  been  done  for  the  furtherance  or  in  prosecu- 
tion of  the  common  object  and  design  for  which  they  combined 
together.  Without  such  limitation  a  person  might  be  held  respon- 
sible for  acts  which  were  not  the  natural  or  necessary  conse- 
quences of  the  enterprise  or  undertaking  in  which  he  was  engaged, 
and  which  he  could  not  either  in  fact  or  in  law  be  deemed  to  have 
contemplated  or  intended.  No  person  can  be  held  guilty  of  homi- 
cide unless  the  act  is  either  actually  or  constructively  his,  and  it 
cannot  be  his  act  in  either  sense  unless  committed  by  his  own  hand, 
or  by  some  one  acting  in  concert  with  him  or  in  furtherance  of  a 
common  object  or  purpose.  Certainly  that  cannot  be  said  to  be  an 
act  of  a  party,  in  any  just  sense,  or  on  any  sound  legal  principle, 
which  is  not  only  not  done  by  him,  or  by  any  one  with  whom  he 
is  associated  or  connected  in  a  common  enterprise,  or  in  attempting 
to  accomplish  the  same  end,  but  is  committed  by  a  person  who  is 
his  direct  and  immediate  adversary,  and  who  is,  at  the  moment 
when  the  alleged  criminal  act  is  done,  actually  engaged  in  oppos- 
ing and  resisting  him  and  his  confederates  and  abettors  in  the 
accomplishment  of  the  unlawful  object  for  which  they  are  united. 

•  •  *  The  doctrine  contended  for,  if  followed  to  its  legitimate 
and  logical  conclusion,  would  lead  to  extraordinary  consequences. 
It  would  render  everybody  who  participated  in  a  transaction, 
whether  acting  in  concert  or  in  opposition,  whether  united  in  a 
common  design  or  arrayed  on  opposite  sides  in  a  contrast  or  aflfray 
in  which  each  contending  party  was  striving  to  defeat  the  pur- 
poses of  the  other,  if  all  acted  without  legal  justification,  responsi- 
ble for  every  criminal  act  which  was  done  by  any  person  during 
the  progress  of  the  affair  in  which  they  were  all  engaged.  *  *  * 
If  it  was  his  act  at  all,  then  it  was  committed  by  him  or  his  con- 
federates while  engaged  in  an  unlawful  enterprise,  and,  according 
to  well-settled  principles,  it  would  be  murder,  and  not  manslaughter. 

•  •  •  The  jury  will  accordingly  be  instructed  that,  unless  they 
are  satisfied  beyond  a  reasonable  doubt  that  the  deceased  was  killed 
by  means  of  a  gun  or  other  deadly  weapon  in  the  hands  of  the  pris- 
oner, or  of  one  of  the  rioters  with  whom  he  was  associated  and 
acting,  he  is  entitled  to  an  acquittal.  0.  v.  Campbell,  7  Allen  541, 
83  Am.  Dec.  705,  F.  167. 

(Tex.  Ct.  of  Crim.  App.,  1900.)  Bobbers'  Prisoner  and  Buffer 
Killed.  Appeal  from  conviction  of  murder  in  first  degree.  HEN- 
DERSON, J.  •  •  •  Appellant  objected  to  that  portion  of  the 
charge  of  the  court  which  instructed  the  jury,  in  effect,  that  if 
defendant  and  those  with  him  took  deceased,  Johnson,  in  custody, 
and  compelled  him  to  go  against  his  will  from  the  engine  to  the 
express  car,  and  that  same  was  a  place  of  danger,  where  deceased's 
life  was  exposed^  and  that  while  said  Johnson  was  in  such  place  of 
danger,  and  they  were  attempting  to  rob  the  train,  and  using  him 
for  that  purpose,  if  Buchanan,  in  resistance  to  the  perpetration  of 
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said  attempted  robbery,  in  shooting  at  the  robbers,  innocently  shot 
and  killed  Lee  Johnson,  not  intending  to  kill  him,  but  intending 
to  kill  the  parties  attempting  to  perpetrate  the  robbery,  defendant 
and  those  with  him  would  be  as  guilty  as  if  they  themselves  had 
shot   and   killed   said  Lee   Johnson.     Appellant   objected   to   this 
charge  of  the  court  on  the  grounds:     (1)   That  the  evidence  did 
not  show  that  defendant  and  those  acting  with  him  placed  Johnson 
in  front  of  the  express  car  to  get  him  shot,  but  to  prevent  a  shoot- 
ing; (2)  because  in  front  of  the  express  car  was  not  more  danger- 
ous than  at  any  other  place  along  the  line;  (3)  because  said  charge 
forced  the  jury  to  convict,  even  if  they  believed  that  Buchanan 
killed  Johnson,  and  did  not  allow  them  to  pass  upon  that  question ; 
(4)  it  destroyed  appellant's  innocence,  and  forced  a  conviction  even 
if  Johnson  came  to  his  death  by  any  outside,  independent,  and 
unexpected  force,  by  a  mere  passenger,  •  when  he  was  under  no 
obligation  to  shoot;  (5)  it  does  not  give  defendant  the  benefit  of 
a  reasonable  doubt  as  to  the  existence  of  facts  that  would  not 
render  him  guilty  if  Buchanan  killed  Johnson;  (6)  it  does  not  sub- 
mit the  law  of  murder  in  the  second  degree.     This  presents  a 
novel  question  and  has  never,  so  far  as  we  are  advised,  been  passed 
upon  in  this  state ;  nor  do  we  find  an  analogous  case  reported  else- 
where.    Appellant  cites  us  to  two  cases  in  support  of  his  con- 
tention.   C.  V.  Campbell,  7  Allen  541  [above]  ;  Butler  v.  P.,  125  111. 
641,  18  N.  E.  338,  1  L.  R.  A.  211.    Both  of  these  were  cases  of  riot, 
where     *    •     *    the    prosecution    attempted    to    hold   the   rioters 
responsible  for  the  killing  by  the  officers  who  were  opposed  to 
them.     •     *     *    If  the  rioters  in  said  cases  had  taken  the  man 
who  was  killed,  and  made  a  breastwork  of  him,  it  would  be  a  dif- 
ferent case.     We  do  not  understand  the  doctrine  enunciated  to 
apply  to   a  case  where   the   rioters  might  forcibly  make  use   of 
another  in  their  design,  and  cause  him  to  be  killed  by  putting  him 
in  a  place  of  danger.     •     •     •    Appellant  was  indicted  as  a  prin- 
cipal ;  and  the  allegation  made  that  he  shot  and  killed  deceased ;  and 
whether  he  or  one  of  his  companions  fired  the  fatal  shot,  or  the  shot 
which  killed  him  was  fired  by  Buchanan  in   resistance  to  their 
attempt,  they  using  appellant  as  a  means  to  consummate  the  rob- 
bery, the  allegation  that  appellant,  as  a  principal,  fired  the  shot 
which  killed  deceased,  is  equally  correct.     *     •     *     [Reversed  on 
another  ground.    Davidson,  P.  eJ.,  filed  a  concurring  opinion.]     Tay- 
lor V.  S.,  41  Tex.  Cr.  App.  564,  55  S.  W.  961,  Mi.  575. 

(Eng.  Queen's  Bench,  1882.)  Causing  Disturbance  by  Others — 
Salvation  Army  March.  Question  certified  on  conviction  of  mem- 
bers of  the  Salvation  Army  for  unlawful  assembly.  FIELD,  J. 
*  *  *  The  offense  charged  against  them  is  **  unlawfully  and 
tumnltuonsly  assembling  with  others  to  the  disturbance  of  the  public 
peace,  and  against  the  peace,  of  the  queen;"  and  of  course,  before 
they  can  be  convicted  upon  the  charge,  clear  proof  must  be  adduced 
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that  the  specific  offense  charge  has  been  committed.  Now,  was  that 
charge  sustained!  There  is  no  doubt  that  the  appellants  did  assem- 
ble together  with  other  persons  in  great  numbers,  but  that  alone  is 
insulMcient.  The  assembly  must  be  a  ''tumultuous  assembly"  and 
'* against  the  peace/'  in  order  to  render  it  an  unlawful  one.  But 
there  was  notning,  so  tar  as  the  appellants  were  concerned,  to  show 
that  their  conduct  was  in  the  least  degree  ''tumultuous''  or  "against 
the  peace."  All  that  they  did  was  to  assemble  together  to  walk 
through  the  town ;  and  it  is  admitted  by  the  learned  counsel  for  the 
respondent,  that  as  regards  the  appellants  themselves,  there  was  no 
disturbance  of  the  peace,  and  that  their  conduct  was  quiet  and 
peaceable.  But  then  it  is  argued  that,  in  fact  their  line  of  conduct 
was  the  same  as  had  on  previous  similar  occasions  led  to  tumultuous 
and  riotous  proceedings  with  stone-throwing  and  fighting.  [&c.] 
*  *  *  But  the  evidence  as  set  forth  in  the  case  shows  that,  so 
far  from  that  being  the  case,  the  acts  and  conduct  of  the  appel- 
lants caused  nothing  of  the  kind,  but  on  the  contrary,  that  the 
disturbance  that  did  take  place  was  caused  entirely  by  the  unlaw- 
ful and  unjustifiable  interference  of  the  Skeleton  Army,  a  body  of 
persons  opposed  to  the  religious  views  of  the  appellants  and  the 
Salvation  Army,  and  that  but  for  the  opposition  and  molestation 
offered  to  the  Salvationists  by  these  other  persons,  no  disturbance 
of  any  kind  would  have  taken  place.  •  •  *  The  present  decision 
of  the  justices,  however,  amounts  to  this,  that  a  man  may  be  pim- 
ished  for  acting  lawfully  if  he  knows  that  his  so  doing  may  induce 
another  man  to  act  unlawfully, — a  proposition  without  any  author- 
ity whatever  to  support  it.  Under  these  circumstances,  the  ques- 
tions put  to  us  by  the  justices  must  be  negatively  answered,  and 
the  order  appealed  against  be  discharged.  Beatty  v.  Gillbanks,  15 
Cox  C.  C.  138,  L.  R.  9  Q.  B.  D.  308,  51  L.  J.  m.  c.  117,  47  L.  T.  194, 
31  W.  k  275,  46  J.  P.  789,  36  Moak  386,  B.  105,  Ke.  392. 


"To  the  PnbUc  at  Large." 


$  15.    Malicious  Injariet. 

(Pa.  Sup.  Ct.,  1788.)  Maliciously  Killing  a  Horse.  After  convic- 
tion on  indictment  for  maliciously  killing  a  horse,  defendant  moved 
in  arrest  of  judgment.  McKEAN,  C.  J.  •  •  *  It  is  true  that 
on  the  examination  of  the  cases  we  have  not  found  the  line  accur- 
ately drawn ;  but  it  seems  to  be  agreed  that  whatever  amounts  to  a 
public  wrong  may  be  made  the  subject  of  an  indictment.  The  pois- 
oning of  chickens,  cheating  with  false  dice,  fraudulently  tearing  a 
promissory  note,  and  many  other  offenses  of  a  similar  description, 
have  heretofore  been  indicted  in  Pennsylvania;  and  12  Mod.  337, 
furnishes  the  case  of  an  indictment  for  killing  a  dog, — an  animal  of 
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far  less  value  than  a  horse.  Breaking  windows  by  throwing  stones 
at  them,  though  a  suflBcient  number  of  persons  were  not  engaged 
to  render  it  a  riot,  and  the  embezzlement  of  public  moneys,  have, 
likewise,  in  this  state  been  deemed  public  wrongs,  for  which  the 
private  suflPerer  was  not  alone  entitled  to  redress ;  and  unless,  indeed, 
an  indictment  would  lie,  there  are  some  very  heinous  offenses  which 
might  be  perpetrated  with  absolute  impunity;  since  the  rules  of 
evidence,  in  a  civil  suit,  exclude  the  testimony  of  the  party  injured, 
though  the  nature  of  the  transaction  generally  makes  it  impossible 
to  produce  any  other  proof.  Motion  denied.  Respublica  v.  Teischer, 
1  Dallas  335,  B.  108. 

(New  York  Sup.  Ct.,  1825.)  Maliciously  Killing  a  Cow.  The 
defendant  was  indicted  and  convicted  of  **  maliciously,  wickedly, 
and  wilfully  killing  a  cow,''  the  property  of  another.  Whether 
this  was  an  indictable  offense  at  common  law?  WOOD  WORTH, 
J.  There  is  no  precise  line  by  which  indictments  for  malicious  mis- 
chief are  separated  from  actions  of  trespass.  Blackstone  (4  Com. 
243),  speaks  of  the  former  as  done,  not  animo  furandi,  or  with  an 
intent  of  gaining  by  another's  loss;  but  either  out  of  a  spirit  of 
wanton  cruelty,  or  black  and  diabolical  revenge.  It  cannot  be 
expected,  that  the  mere  liability  to  damages,  will  operate  on  a  mind 
so  depraved.  The  injury  may  be  committed  when  none  but  the 
person  injured  is  a  witness.  The  perpetrator  may  be  insolvent;  and 
thus  gratify  his  malice  with  impunity,  if  there  is  no  redress  other- 
wise than  by  civil  action.  This  would  be  contrary  to  the  policy  of 
every  well  regulated  government ;  which  is  to  protect  the  citizen  in 
his  right,  by  restraining  and  punishing  the  wrongdoer.  The  offense 
is  distinguishable  from  an  ordinary  trespass,  in  this — that  it  is  not 
only  a  violation  of  private  right,  without  color  or  pretense,  but 
without  the  hope  or  expectation  of  gain.  Such  an  act  discovers  a 
degree  of  moral  turpitude  dangerous  to  society,  and,  for  their 
security,  ought  to  be  punished  criminally.  It  is  an  evil  example  of 
the  most  pernicious  tendency,  inasmuch  as  the  act  is  an  outrage 
upon  the  principles  and  feelings  of  humanity.  The  direct  tendency 
is  a  breach  of  the  peace.  What  more  likely  to  produce  it,  than 
wantonly  killing,  out  of  mere  malice,  a  useful  domestic  animal? 
•     •     •    Affirmed.    P.  v.  Smith,  5  Cowen  258. 

(New  York  Sup.  Ct.,  1848.)  Breaking  Windows.  Error  from 
conviction  on  plea  of  not  guilty  to  an  indictment  charging  that 
defendant  below  **with  force  and  arms,  *  *  •  unlawfully, 
wilfully,  and  maliciously,  did  break  in  pieces  and  destroy  two  win- 
dows in  the  dwelling  house  of  Moses  Cory."  The  court  held  that, 
as  no  statute  touched  the  case,  it  depended  on  the  common  law; 
that  the  words  * 'force  and  arms"  did  not  import  a  criminal  offense, 
being  mere  form  used  in  charges  of  either  civil  or  criminal  wrongs ; 
that  malice  alone  did  not  make  a  wrong  indictable ;  that  if  a  tres- 
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pass  committed  secretly,  in  the  night  time,  or  accompanied  with 
cruelty  to  a  domestic  animal,  be  indictable  at  common  law,  as  has 
been  held  in  several  cases  cited,  this  indictment  charges  nothing  of 
tne  kind.    Judgment  reversed.    Kilpatrick  v.  P.,  5  Denio  277,  F.  4. 


S  lA*    Private  Cheats. 

(Eng.  King's  Bench,  1720.)  Short  Delivery.  '*  Wilders,  a  brewer, 
was  indicted  for  a  cheat  in  sending  in  to  Mr.  Hicks,  an  ale-house 
keeper,  so  many  vessels  of  ale  marked  as  containing  such  a  meas- 
ure, and  writing  a  letter  to  Mr.  Hicks,  assuring  him  that  they  did 
contain  that  measure,  when  in  fact  they  did  not  contain  such  meas- 
ure, but  so  much  less,  etc.  This  indictment  was  quashed  on  argu- 
ment, upon  motion."  B.  v.  Wilders,  stated  by  Lord  Mansfield  in 
R.  V.  Wheatly,  below. 

(Eng.  King's  Bench,  1761.)  Selling  16  Gallons  for  18.  Defend- 
ant was  indicted  for  that,  being  a  common  brewer,  and  intending 
to  defraud  Webb,  he  sold  and  delivered  him  sixteen  gallons  of 
amber  beer  for  eighteen  gallons,  and  received  pay  for  the  same. 
After  conviction  defendant  moved  in  arrest  of  judgment.  LORD 
MANSFIELD.  *  *  *  The  offense  that  is  indictable  must  be 
such  a  one  as  affects  the  public.  As  if  a  man  uses  false  weights 
and  measures,  and  sells  by  them  to  all  or  to  many  of  his  customers, 
or  uses  them  in  the  general  course  of  his  dealing;  so,  if  a  man 
defrauds  another,  under  false  tokens.  For  these  are  deceptions 
that  common  care  and  prudence  are  not  sufficient  to  guard  against. 
So,  if  there  be  a  conspiracy  to  cheat ;  for  ordinary  care  and  caution 
is  no  guard  against  this.  Those  cases  are  much  more  than  mere 
private  injuries;  they  are  public  offenses.  But  here,  it  is  a  mere 
private  imposition  or  deception.  No  false  weights  or  measures  are 
used,  no  false  tokens  given,  no  conspiracy ;  only  an  imposition  upon 
the  person  he  was  dealing  with,  in  delivering  him  a  less  quantity 
instead  of  a  greater,  which  the  other  carelessly  accepted.  'Tis  only 
a  non-performance  of  his  contract,  for  which  non-performance  he 
may  bring  his  action.  The  selling  an  unsound  horse,  as  and  for  a 
sound  one,  is  not  indictable;  the  buyer  should  be  more  upon  his 
guard.  •  *  •  DENISON,  J.  This  is  nothing  more  than  an 
action  upon  the  case  turned  into  an  indictment.  'Tis  a  private 
breach  of  contract.  •  •  •  FOSTER,  J.  We  are  obliged  to  fol- 
low  settled  and  established  rules  already  fixed  by  former  deter- 
minations in  cases  of  the  same  kind.  The  case  of  Rex  v.  Wilders 
was  a  strong  case;Xtoo  strong,  perhaps,  for  there  were  false  tokens; 
the  vessels  were  marked  as  containing  a  greater  quantity  than  they 
really  did.)  •  •  •  WILMOT,  J.  This  matter  has  been  fully 
settled  and  established,  and  upon  a  reasonable  foot.  The  true  dis- 
tinction that  ought  to  be  attended  to  in  all  cases  of  this  kind,  and 
4 
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which  will  solve  them  aU,  is  this — that  in  such  impositions  or 
deceits,  where  common  prudence  may  guard  persons  against  the 
suffering  from  them,  the  offense  is  not  indictable,  but  the  party  is 
left  to  his  civil  remedy  for  the  redress  of  the  injury  that  has  been 
done  him;  but  where  false  weights  and  measures  are  used,  or  false 
tokens  produced,  or  such  methods  taken  to  cheat  and  deceive,  as 
people  cannot,  by  any  ordinary  care  or  prudence  be  guarded  against, 
there  it  is  an  offense  indictable.  B.  v.  Wheatly,  2  Burr,  1125,  1 
Wm.  Bl.  273,  1  B.  &  H.  1-n,  B.  97,  5  L.  100. 

Aco.  ODtalning  credit  by  lies.    C  v.  Warren,  $  4. 

(Eng.  King's  Bench,  1775.)  Selling  Inferior  for  Standard.  The 
defendant  was  found  guilty  of  '*  knowingly  exposing  for  sale  and 
selling  a  gold  chain,  under  the  sterling  alloy,  as  and  for  gold  of 
the  true  standard  weight.'*  On  motion  in  arrest  of  judgment,  LORD 
MANSFIELD,  C.  J.,  said:  **The  question  is,  whether  the  expos- 
ing wrought  gold  to  sale  under  the  standard,  is  indictable  at  com- 
mon lawV  *  *  *  It  is  certainly  an  imposition,  but  I  incline  to 
think  it  is  one  of  those  frauds  only  which  a  man's  own  common 
prudence  ought  to  be  sufficient  to  guard  him  against,  and  which 
therefore  is  not  indictable,  but  the  party  injured  is  left  to  his  civil 
remedy. "    R.  v.  Bower,  1  Cowper  323. 

I  17.    Nuisance. 

(Va.  General  Ct.,  1S2S.)  Stagnant  Pond  Defiling  the  Air.  Indict- 
ment for  nuisance  in  erecting  a  mill-dam  on  Little  creek,  whereby 
the  waters  were  rendered  stagnant  and  the  air  impure,  **to  the 
great  damage,  and  common  nuisance  of  all  the  good  citizens  of  this 
commonwealth,  not  only  there  residing  and  inhabiting,  but  also 
going,  returning,  passing,  and  repassing  by  the  neighborhood  of 
the  said  pond."  Defendant  demurred,  and  the  case  was  adjourned 
to  this  court  for  difficulty  and  novelty.  **To  constitute  a  public 
nuisance,  the  act  done,  or  duty  omitted,  must  affect  injuriously 
some  thing  or  right  in  which  the  community,  as  a  body  politic, 
have  a  common  interest;  and  the  facts  producing  this  injury,  and 
connecting  it  with  such  special  public  right  or  interest,  must  be 
both  alleged  and  proved.  To  carry  this  matter  further  would  oblit- 
erate every  line  that  now  marks  the  difference  between  public  and 
private  wrongs.  *  *  *  It  ought  to  be  alleged  and  proved,  that 
the  obstructions  placed  in  Little  creek,  in  the  county  of  Nottoway, 
produced  a  stagnation  of  the  waters  thereof,  in  or  near  a  public 
highway,  or  some  other  place  in  which  the  pdblic  have  such  special 
interest.  The  general  conclusion,  that  the  stagnation  of  the  said 
waters  does  injure  all  the  citizens  of  the  commonwealth  will  not 
cure  the  want  of  such  special  averment,  because  the  facts  stated 
do  not  warrant  that  conclusion."  Per  DANIEL,  J.  Demurrer  sus- 
tained.   0.  V.  Webb,  6  Rand.  726,  F.  7. 

For  other  cases  of  private  nuisance  see  "Nuisance." 
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(Eng.  King's  Bench,  1802.)  Tin-shop  Near  Inn.  The  defendant, 
a  tinman,  was  indicted  for  a  nuisance,  from  the  noise  made  in  carry- 
ing on  his  trade.  The  prosecutors  were  attorneys  in  Clifford's  Inn. 
From  the  evidence,  it  appeared  that  the  noise  affected  only  three 
numbers,  14,  15,  and  16,  of  that  inn.  LORD  ELLENBOROUGH 
said,  that,  upon  this  evidence,  the  indictment  could  not  be  sus- 
tained; and  that  it  was,  if  anything,  a  private  nuisance.  It  was 
confined  to  the  inhabitants  of  three  numbers  of  Clifford's  Inn  only; 
it  did  not  even  extend  to  the  rest  of  the  society,  and  could  be 
avoided  by  shutting  the  windows ;  it  was  therefore  not  of  sufficiently 
general  extent  to  support  an  indictment.  Defendant  was  acquitted. 
B.  V.  Lloydy  4  Espinasse  200. 

(Eng.  King's  Bench,  1801.)  Failure  to  Repair  Road.  The  defend- 
ants were  indicted  for  the  non-repair  of  a  road.  The  jury  found 
specially,  that  the  road  had  been  laid  out  under  an  act  of  parlia- 
ment (31  G.  3),  for  the  use  of  nine  parishes,  and  that  it  was  made 
the  duty  of  the  defendants,  as  inhabitants  of  six  of  the  parishes,  to 
keep  the  road  in  repair,  which  duty  they  had  neglected.  Whether 
this  was  an  indictable  offense,  THE  COURT  said,  that  however 
convenient  it  might  be  that  the  defendants  should  be  indicted,  there 
was  no  legal  ground  on  which  this  indictment  could  be  supported. 
That  the  known  rule  was,  that  those  matters  only  that  concerned 
the  public,  were  the  subject  of  an  indictment.  That  the  road  in 
question  being  described  to  be  a  private  road,  did  not  concern  the 
public,  nor  was  of  a  public  nature,  but  merely  concerned  the  indi- 
viduals who  had  a  right  to  use  it.  That  the  question  was  not  varied 
by  the  circumstance  that  many  individuals  were  liable  to  repair,  or 
that  many  others  were  entitled  to  the  benefit  of  it.  And  they 
also  held,  that  the  fact  that  the  road  was  set  out  under  a  public  act, 
did  not  make  the  non-repair  of  it  indictable.  Judgment  for  defend- 
ants.   R.  V.  Richards,  8  Term  634,  Ke.  2. 

Compare  R.  V.  Pooook,  { 11. 

$  18.    Disturbing  Public  Peace,  Safety,  or  Comfort. 

(Eng.  King's  Bench,  1765.)  Entry  without  Breach  of  Peace. 
Rule  to  show  cause  why  an  indictment  for  breaking  and  entering 
premises  not  a  dwelling  house  and  unlawfully  keeping  the  owner 
out  should  not  be  quashed.  WILMOT,  J.  No  doubt,  an  indict- 
ment will  lie  at  common  law  for  a  forcible  entry,  though  they  are 
generally  brought  on  the  acts  of  parliament.  On  the  acts  of  parlia- 
ment, it  is  necessary  to  state  the  nature  of  the  estate,  because  there 
must  be  restitution ;  but  they  may  be  brought  at  common  law.  Here 
the  words  ** force  and  arms'*  are  not  applied  to  the  whole;  but  if 
they  were  applied  to  the  whole,  yet  it  ought  to  be  such  an  actual 
force  as  implies  a  breach  of  the  peace,  and  makes  an  indictable 
offense.    And  this  I  take  to  be  the  rule,  **that  it  ought  to  appear 
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upon  the  face  of  the  indictment  to  be  an  indictable  oflfense. ' '  Here 
indeed  are  sixteen  defendants.  But  the  number  of  the  defendants 
makes  no  difference,  in  itself ;  no  riot,  or  unlawful  assembly,  or  any- 
thing of  that  kind  is  charged.  It  ought  to  amount  to  an  actual 
breach  of  the  peace  indictable,  in  order  to  support  an  indictment. 
For,  otherwise,  it  is  only  a  matter  of  civil  complaint.  And  this 
ought  to  appear  upon  the  face  of  the  indictment.  Per  CURIAM, 
iinanimously,  rule  made  absolute.    B.  v.  Bake,  3  Burr.  1731,  B.  103. 

(Eng.  King's  Bench,  1815.)  Exposing  to  Smallpox.  After  con- 
viction on  indictment  for  inoculating  two  children  with  smallpox 
and  sending  them  along  the  highway  to  the  common  injury,  etc., 
defendant  moved  in  arrest  of  judgment  that  this  was  no  offense. 
LORD  ELLENBOROUGH,  C.  J.  The  indictment  lays  it  to  be  unlaw- 
fully and  injuriously,  and  to  make  that  out  it  must  be  shown  that 
what  was  done  was  in  the  manner  of  doing  it  incautious,  and  likely 
to  affect  the  health  of  others.  The  words  ** unlawfully*'  and  ** injur- 
iously'' preclude  all  legal  cause  of  excuse.  And  though  inoculation 
for  the  smallpox  may  be  practiced  lawfully  and  innocently,  yet  it 
must  be  under  such  guards  as  not  to  endanger  the  public  health  by 
communicating  this  infectious  disease.  DAMPIER,  J.  The  charge 
amounts  to  this,  that  the  defendant,  after  inoculating  the  children, 
unlawfully  exposed  them,  while  infected  with  the  disease,  in  the 
public  street  to  the  danger  of  the  public  health.  LEBLANC,  J., 
in  passing  sentence  observed  that  the  introduction  of  vaccination 
did  not  render  the  practice  of  inoculation  for  the  smallpox  unlawful, 
but  that  in  all  times  it  was  unlawful,  and  an  indictable  offense,  to 
expose  persons  infected  with  contagious  disorders,  and  therefore 
liable  to  communicate  them  to  the  public,  in  a  public  place  of  resort. 
The  defendant  was  sentenced  to  six  months'  imprisonment.  B.  v. 
Burnett,  4  Maule  &  Sel.  272,  B.  104. 

(Mass.  Sup.  Judicial  Ct.,  1829.)  Causing  a  Woman  to  Have  a 
Pit,  by  standing  in  the  highway  near  the  house  defendant  knew 
she  was  in,  and  shooting  a  wild  goose,  well  knowing  her  nervous 
disorder  and  that  the  noise  would  give  her  a  fit,  was  held  to  be  an 
indictable  offense.  Defendant  contended  that,  as  the  disease  was 
incurable  and  inveterate,  and  he  was  doing  a  lawful  act,  no  offense 
was  charged.  PARKER,  C.  J.  *  *  *  If  the  indictment  were 
for  a  nuisance,  the  authorities  cited  by  the  defendant's  counsel 
would  clearly  show  that  it  could  not  be  sustained:  for  the  most 
that  could  be  made  of  it  would  be  a  private  nuisance,  for  which  an 
action  on  the  case  onlv  would  lie.  But  we  think  the  offense  described 
is  a  misdemeanor,  and  not  a  nuisance.  It  ^vas  a  wanton  act  of  mis- 
chief, necessarily  injurious  to  the  person  aggrieved,  after  full  notice 
of  the  consequences,  and  a  request  to  desist.  The  jury  have  found 
that  the  act  was  maliciously  done,  •  •  •  Judgment  on  the  ver- 
dict.   0.  V.  Wing,  9  Pick,  i,  19  Am.  Dec.  347,  B.  119. 
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(New  York  Sup.  Ct.,  1846.)  Selling  Lottery  Tickets.  Indictment 
for  unlawfully  maintaining  a  room  wliere  lottery  tickets  are  sold. 
Ihe  people  Drought  error  on  the  judgment  for  defendant  on  demur- 
rer. BKONSON,  C.  J.  We  have  not  enacted  the  statute  33  H.  8, 
c.  9,  §  11,  against  gaming-houses.  (See^  1  Hawk.  P.  C.  721,  Cur- 
wood  *s  Ed.)  Still,  1  have  no  doubt  that  the  keeping  of  a  common 
gaming-house  is  indictable  at  the  common  law.  (King  v.  Rogier,  1 
B.  &  C.  272;  People  v.  Sergeant,  8  Cowen  139.)  It  is  illegal,  because 
it  draws  together  evil-disposed  persons,  encourages  excessive  gam- 
ing, idleness,  cheating,  and  other  corrupt  practices,  and  tends  to 
public  disorder.  Nothing  is  more  likely  to  happen  at  such  places 
than  breaches  of  the  public  peace.  (1  Hawk.  P.  C.  693,  §  6;  Roscoe, 
Cr.  Ev.  663,  ed.  of  '36 ;  1  Russ.  on  Cr.  299,  ed.  of  '36 ;  3  Chit.  Cr.  L. 
6/3,  note,  ed.  of  19;  Arch.  Cr.  PI.  600,  ed.  of  '40.)  But  it  is  not  so 
of  a  house  or  room  for  the  illegal  sale  of  lottery  tickets.  Men  do 
not  congregate  at  such  places.  On  the  contrary,  they  go  in  one  at  a 
time,  and  the  business  is  transacted  behind  screens  and  in  corners, 
where  there  is  no  witness.  There  is  enough  of  evil  in  it,  but  no 
tendency  to  breaches  of  the  public  peace,  it  is  true  that  an  unau- 
thorized lottery  is  a  public  nuisance.  (1  R.  S.  665,  §  26.)  But  a 
place  for  the  sale  of  tickets  is  not  a  lottery.  Keeping  an  office  or 
other  place  for  registering  tickets  in  an  unauthorized  lottery  is 
expressly  forbidden  (§  34) ;  but  there  is  no  prohibition  against  keep- 
ing an  office  or  place  for  the  sale  of  tickets.  I  see  no  principle  on 
which  the  first  count  can  be  supported.  •  •  •  Judgment 
aflSrmed.    P.  v.  Jackson,  3  Denio  101,  45  Am.  Dec.  449,  B.  121. 

(Va.  Gen.  Ct.,  1852.)  Shooting  Dog  on  Porch.  Defendant  was 
convicted  of  wickedly,  mischievously,  and  maliciously  entering  the 
close  of  one  Pugh,  and  while  standing  on  the  porch  of  Pugh's  house, 
shooting  and  killing  his  dog,  against  the  protest  and  to  the  terror 
and  dismay  of  Nancy  Pugh,  against  the  peace  and  dignity  of  the 
commonwealth,  whereby  she  and  her  daughters,  being  alone,  became 
alarmed,  and  in  consequence  sick.  He  moved  in  arrest  of  judgment, 
on  the  ground  that  no  offense  was  charged  at  common  law  or  under 
the  statutes.  The  court  said,  mere  breaking  the  close,  though  in 
contemplation  of  law  with  force  and  arms,  was  no  crime;  but 
affirmed  the  judgment,  because  entering  the  dwelling  house  in  a 
violent  manner,  and  there  killing  the  domestic  animals  of  the  house- 
holder, with  dangerous  weapons,  to  the  terror  of  the  members  of 
the  family  in  the  house,  was  such  an  aggravated  trespass  as  to  be 
a  misdemeanor  at  common  law.  **No  trespass  could  be  aggravated 
beyond  the  wrongs  of  a  private  injury,  and  swell  into  the  magni- 
tude of  a  crime  against  the  public  peace,  if  the  facts  stated  in  the 
record  do  not  amount  to  a  misdemeanor."  Per  LOMAX,  J.,  citing 
R.  V.  Storrs,  3  Burrows  1698,  and  R.  v.  Bathurst.  Henderson  v.  C, 
8  Grat.  708,  56  Am.  Dec.  160,  F.  6,  Kn.  5. 
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(Me.  Sup.  Judicial  Ct.,  1821.)  Throwing  the  Body  of  a  ChUd  into 
the  Biver  was  held  an  indictable  offense  on  motion  in  arrest  of 
judgment.  The  court  said:  **We  have  no  doubt  upon  this  sub- 
ject, and  do  not  hesitate  a  moment  to  pronounce  the  indictment  to 
be  good  and  sufScient,  and  that  there  must  be  sentence  against  the 
prisoner.  From  our  childhbod  we  all  have  been  accustomed  to  pay 
a  reverential  respect  to  the  sepulchres  of  our  fathers,  and  to  attach 
a  character  of  sacredness  to  the  grounds  dedicated  and  enclosed  as 
the  cemeteries  of  the  dead.  Hence,  before  the  late  statute  of  Massa- 
chusetts was  enacted,  it  was  an  offense  at  common  law  to  dig  up 
the  bodies  of  those  who  had  been  buried,  for  the  purpose  of  dissec- 
tion. It  is  an  outrage  upon  the  public  feelings,  and  torturing  to 
the  afSicted  relatives  of  the  deceased.  If  it  be  a  crime  thus  to  dis- 
turb the  ashes  of  the  dead,  it  must  also  be  a  crime  to  deprive  them 
of  a  decent  burial,  by  a  disgraceful  exposure,  or  disposal  of  the 
body  contrary  to  usages  so  long  sanctioned,  and  which  are  so  grate- 
ful to  the  wounded  hearts  of  friends  and  mourners.  If  a  dead  body 
may  be  thrown  into  a  river,  it  may  be  cast  into  a  street ;  if  the  body 
of  a  child,  so  the  body  of  an  adult,  male  or  female.  Good  morals, 
decency,  our  best  feelings,  the  law  of  the  land, — all  forbid  such 
proceedings.''    Kanavan's  Case,  1  6r.  (1  Me.)  226,  B.  115. 


|19.    CJorrapting  Public  Morals. 

(Eng.  Queen's  Bench,  1708.)  Publishing  an  Obscene  Book  called 
The  Fifteen  Plagues  of  a  Maidenhead  was  the  basis  of  an  informa- 
tion for  libel,  and  on  motion  in  arrest  of  judgment,  that  it  was  not 
punishable  in  the  temporal  courts,  HOLT,  C.  J.,  was  so  strong  with 
the  objection  that  the  prosecutor  never  stirred  it  again.  B.  v.  Bead, 
stated  in  argument,  2  Strange  789. 

(Eng.  King's  Bench,  1714.)  Indictment  for  Publishing  *' Venus 
in  the  Cloister,"  an  obscene  book  intended  to  corrupt  the  public 
morals.  After  conviction  defendant  moved  in  arrest  of  judgment, 
relying  on  R.  v.  Read.  The  attorney  general  argued  that  destroy- 
ing the  public  morals  is  destroying  the  public  peace  and  order, 
which  the  government  is  ordained  to  keep.  **  Chief  Justice  Hale 
used  to  say,  Christianity  is  part  of  the  law,  and  why  not  morality 
too?  I  do  not  insist  that  every  immoral  act  is  indictable,  such  as 
telling  a  lie,  or  the  like ;  but  if  it  is  destructive  of  morality  in  gen- 
eral, if  it  does,  or  may,  affect  all  the  king's  subjects,  it  then  is  an 
offense  of  a  public  nature.  And  upon  this  distinction  it  is,  that 
particular  acts  of  fornication  are  not  punishable  in  the  temporal 
courts,  and  bawdy-houses  are.  In  Sir  Charles  Sedley's  case  it  was 
said,  that  this  court  is  the  custom  morum  of  the  king's  subjects. 
1  Sid.  168."  FORTESCUE,  J.  I  own  this  is  a  great  offense,  but 
I  know  of  no  law  by  which  we  can  punish  it.    Common  law  is  com- 
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mon  usage,  and  where  there  is  no  law  there  can  be  no  transgression. 
At  common  law  drunkenness,  or  cursing  and  swearing,  were  not 
punishable ;  and  yet  I  do  not  find  the  spiritual  court  took  notice  of 
tliem.  This  is  but  a  general  solicitation  of  chastity,  and  not  indict- 
able. Lady  Purbeck's  case  was  for  procuring  men  and  women  to 
meet  at  her  house,  and  held  not  indictable,  unless  there  had  been 
particular  facts  to  make  it  a  bawdy-house.  To  make  it  indictable 
there  should  be  a  breach  of  the  peace,  or  something  tending  to  it, 
of  which  there  is  nothing  in  this  case.  A  libel  is  a  technical  word  at 
common  law,  and  I  must  own  the  case  of  the  R.  v.  Bead  sticks  with 
me,  for  there  was  a  rule  to  arrest  the  judgment  nisi.  And  in  Sir 
Charles  Sedley's  case  there  was  a  force  in  throwing  out  bottles 
upon  the  people's  heads.  REYNOLDS,  J.  It  is  much  to  be 
lamented  if  this  is  not  punishable.  I  agree  there  may  be  many 
instances,  where  acts  of  immorality  are  of  spiritual  cognizance  only ; 
but  then  those  are  particular  acts,  where  the  prosecution  is  pro 
salute  animae  of  the  offender,  and  not  where  they  are  of  a  general 
immoral  tendency;  which  I  take  to  be  a  reasonable  distinction. 
Read's  case  is  indeed  a  case  in  point.  But  I  confess  I  should  not 
have  been  of  that  opinion.  Libellus  does  not  ex  vi  termini  import 
defamation,  but  is  to  be  governed  by  the  epithet  which  is  added 
to  it.  This  is  surely  worse  than  Sir  Charles  Sedley's  case,  who 
only  exposed  himself  to  the  people  then  present,  who  might  choose 
whether  they  would  look  upon  him  or  not;  whereas  this  book  goes 
all  over  the  kingdom.  Drunkenness  and  swearing  were  punishable 
in  the  spiritual  court  before  the  acts  which  made  them  temporal 
offenses,  and  in  which  the  jurisdiction  of  the  spiritual  court  is 
saved.  (Being  a  case  of  great  consequence,  it  was  ordered  to  stand 
over  to  the  next  term,  at  which  time  the  judges  gave  their  unani- 
mous opinion  that  this  was  a  temporal  offense,  and  defendant  was 
set  m  the  pillory.)    R.  v.  Curl,  2  Strange  788. 

(Eng.  King's  Bench,  1763.)  Against  Public  Decency  and  Man- 
ners. LORD  MANSFIELD,  C.  J.  This  is  a  motion  for  an  informa- 
tion against  the  defendants  for  a  conspiracy  to  put  this  young  girl 
(an  apprentice  to  one  of  them)  into  the  hands  of  a  gentleman  of 
rank  and  fortune,  for  the  purpose  of  prostitution;  contrary  to 
decency  and  morality,  and  without  the  knowledge  or  approbation  of 
her  father,  who  prosecutes  them  for  it,  and  has  now  cleared  him- 
self of  all  imputation,  and  appears  to  be  an  innocent  and  an  injured 
man.  A  female  infant,  then  about  fifteen,  was  bound  apprentice  by 
her  father  to  the  defendant  Bates,  a  music  master ;  the  girl  appear- 
ing to  have  natural  talents  for  music.  The  father  became  bound 
to  the  master  in  the  penalty  of  £200  for  his  daughter's  performance 
of  the  covenants  contained  in  the  indenture.  She  became  eminent 
for  vocal  music;  and  thereby  gained  a  great  profit  to  Bates,  her 
master.  •  *  •  And  then  she  is  indentured  to  Sir  Francis 
Delaval  to  learn  music  of  him;  and  she  covenants  with  him,  both 
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in  the  usual  covenants  of  indentures  of  apprenticeship,  and  like- 
wise in  several  others  (as  **not  to  quit  even  his  apartments^'),  etc. 
These  articles  between  the  parties  are  signed  by  all  but  the  father, 
and  a  bond  is  drawn  from  him,  in  the  penalty  of  £200  for  his 
daughter's  performance  of  these  covenants  (which  he  never  exe- 
cuted). And  the  girl  goes  and  lives  and  still  does  live  with  Sir* 
Francis,  notoriously,  as  a  kept  mistress.  Thus  she  has  been  played 
over,  by  Bates,  into  his  hands,  for  this  purpose.  No  man  can  avoid 
seeing  all  this ;  let  him  wink  ever  so  much.  I  remember  a  cause  in 
the  court  of  chancery,  wherein  it  appeared  that  a  man  had  formally 
assigned  his  wife  over  to  another  man,  and  Lord  Hardwicke  directed 
a  prosecution  for  that  transaction,  as  being  notoriously  and  grossly 
against  public  decency  and  good  manners.  And  so  is  the  present 
case.  •  •  •  Besides  this  there  is,  in  the  present  case,  a  con- 
spiracy and  confederacy  amongst  the  defendants,  which  was  clearly 
and  indisputably  within  the  proper  jurisdiction  of  this  court. 
•  •  •  Rule  absolute.  R.  v.  Delaval,  3  Burr.  1434,  1  Wm.  Bl.  410, 
439,  1  B.  &  H.  457,  B.  101. 

Ace.  on  similar  facts :  Smith  v.  P.,  S  61. 

(Pa.  Sup.  Ct.,  1815.)  Indictment  for  Exhibiting  Indecent  Pic- 
tures. Motion  in  arrest  of  judgment,  that  no  offense  was  charged. 
TIL6HMAN,  C.  J.  *  *  *  There  is  no  act  punishing  the  offense 
charged  against  the  defendants,  and  therefore  the  case  must  be 
decided  upon  the  principles  of  the  common  law.  That  actions  of 
public  indecency  were  always  indictable,  as  tending  to  corrupt  the 
public  morals,  I  can  have  no  doubt;  because,  even  in  the  profligate 
reign  of  Charles  II,  Sir  Charles  Sedley  was  punished  by  imprison- 
ment and  a  heavy  fine  for  standing  naked  in  a  balcony  in  a  public 
part  of  the  city  of  London.  It  is  true  that,  besides  this  shameful 
exhibition,  it  is  mentioned  in  some  of  the  reports  of  that  case  that 
he  threw  down  bottles  containing  offensive  liquor  among  the  peo- 
ple; but  we  have  the  highest  authority  for  saying  that  the  most 
criminal  part  of  his  conduct,  and  that  which  principally  drew  upon 
him  the  vengeance  of  the  law,  was  the  exposure  of  his  person.  For 
this  I  refer  to  the  opinion  of  the  judges  in  Queen  v.  Curl,  2  Strange 
792  [above]  ;  Lord  Mansfield  in  R.  v.  Delaval,  3  Burr.  1434  [above]  ; 
and  of  Blackstone  in  4  Bl.  Com.  64.  •  •  •  The  law  in  Curl's 
case  was  established  upon  true  principles.  What  tended  to  cor- 
rupt society  was  held  to  be  a  breach  of  the  peace  and  punishable 
by  indictment.  The  courts  are  guardians  of  the  public  morals,  and 
therefore  have  jurisdiction  in  such  cases.  Hence  it  follows  that  an 
offense  may  be  punishable  if  in  its  nature  and  by  its  example  it 
tends  to  the  corruption  of  morals,  although  it  be  not  committed  in 
public.  •  •  •  Now,  to  apply  these  principles  to  the  present 
case.  The  defendants  are  charged  with  exhibiting  and  showing  to 
sundry  persons,  for  money,  a  lewd,  scandalous,  and  obscene  paint- 
ing.   A  picture  tends  to  excite  lust  as  strongly  as  a  writing ;  and  the 
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showing  of  a  picture  is  as  much  a  publication  as  the  selling  of  a 
book.  Curl  was  convicted  of  selling  a  book.  It  is  true,  the  indict- 
ment charged  the  act  to  have  been  in  a  public  shop,  but  that  can 
make  no  difference.  The  mischief  was  no  greater  than  if  he  had 
taken  the  purchaser  into  a  private  room  and  sold  him  the  book 
there.  The  law  is  not  to  be  evaded  by  an  artifice.  •  •  • 
Motion  overruled.  C.  v.  Sharpless,  2  Serg.  &  R.  91,  7  Am.  Dec.  632, 
B.  113. 

I  90.    Touchlna:  tlie  Oovemmeut. 

(Mass.  Sup.  Judicial  Ct.,  1812.)  For  Voting  More  than  Once  on 
nn  election  of  selectmen  at  a  town  meeting,  a  legal  voter  was 
indicted,  and  after  conviction  moved  in  arrest  of  judgment,  that 
no  statute  made  the  act  an  offense,  nor  was  such  oflSce  known  to 
the  law.  On  the  other  side  it  was  argued  that  such  frauds  were 
becoming  so  common  that  they  must  be  stopped  to  save  the  purity 
of  elections.  CURIA.  There  cannot  be  a  doubt  that  the  offense 
described  in  the  indictment  is  a  misdemeanor  at  common  law.  It 
is  a  general  principle  that  where  a  statute  gives  a  privilege,  and 
one  wilfully  violates  such  privilege,  the  common  law  will  punish 
such  violation.  In  town  meetings  every  qualified  voter  has  equal 
rights,  and  is  entitled  to  give  one  vote  for  every  ofiScer  to  be  elected. 
The  person  who  gives  more  infringes  and  violates  the  rights  of  the 
other  voters,  and  for  this  offense  the  common  law  gives  the  indict- 
ment.   •    •    •    Pine,  $10  and  costs.    C.  v.  Silsbee,  9  Mass.  417,  B. 

ni. 

Aoo.  C.  ▼.  Raodolph,  { t. 

(Va.  General  Ct.,  1825.)  Misdemeanors  in  Oeneral — Trading 
Votes.  Case  adjourned  by  the  superior  court  for  the  opinion  of 
this  court.  The  indictment  states  that  defendants,  being  magis- 
trates, attended  a  meeting  of  the  county  court  held  to  elect  a  clerk 
of  the  court  and  a  revenue  commissioner,  and  corruptly  agreed  the 
one  to  vote  for  one  HoUoway  for  commissioner  in  consideration  that 
the  other  would  vote  for  one  Callaghan  for  clerk.  The  court  found 
the  case  did  not  fall  within  the  statute  against  buying  and  selling 
public  offices,  because  neither  would  profit  personally  by  the  trans- 
action. Further,  BARBOUR,  J.,  said:  '*The  court  being  thus  of 
opinion  that  this  case  was  not  embraced  by  the  statute,  but  at  the 
same  time  considering  that  that  system  of  criminal  jurisprudence 
must  be  essentially  defective  which  had  provided  no  punishment  for 
acts  such  as  are  charged  in  the  information,  and  which  merit  the 
reprehension  of  all  good  men,  were  led  to  inquire  whether  the  acts 
charged  in  the  information  did  not  constitute  an  offense  at  common 
law;  and  they  arc  of  opinion  that  they  do.  In  relation  to  those 
offenses  which  rise  to  the  grade  of  felony  there  is  usually,  particu- 
larly in  the  designation  of  them  by  name,  an  accuracy  in  the  defini- 
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tion;  as,  for  example,  murder,  burglary,  arson,  etc.,  in  each  of 
which  the  term  ex  vi  termini  imports  the  constituent  of  the  offense ; 
but  in  the  general  classilication  of  crimes  whatever  is  not  felony  is 
misdemeanor,  in  relation  to  these,  then,  they  are  not  only  numer- 
ous but  indefinitely  diversified,  comprehending  every  act  which, 
whilst  it  falls  below  the  grade  of  felony,  is  either  the  omission  of 
something  commanded  or  the  commission  of  something  prohibited 
by  law.  As  to  these  the  law  can  do  no  more  than  lay  down  general 
principles,  and  it  belongs  to  the  courts  of  the  country  to  apply  those 
principles  to  the  particular  cases  as  they  occur,  and  to  decide 
whether  they  are  or  are  not  embraced  by  them.  Thus  the  law,  as 
a  general  proposition,  prohibits  the  doing  of  any  act  which  is  contra 
bonos  mores.  The  particular  acts  which  come  up  to  this  descrip- 
tion it  is  impossible  to  include  in  any  precise  enumeration;  they 
must  be  decided  as  they  occur,  by  applying  this  principle  to  them 
as  a  standard.  Thus,  again,  it  is  now  established  that  the  incitement 
to  commit  a  crime  is  itself  criminal  under  some  circumstances.  6 
East,  464 ;  2  East,  5.  *  *  *  Let  us  apply  these  principles  to  the 
present  case.  The  defendants  were  justices  of  the  peace,  and  as 
such  held  an  office  of  high  trust  and  confidence.  In  that  character 
they  were  called  upon  to  vote  for  others,  for  offices  also  implying 
trust  and  confidence.  Iheir  duty  required  them  to  vote  in  refer- 
ence only  to  the  merit  and  qualifications  of  the  officers,  and  yet 
upon  the  pleadings  in  this  case  it  appears  that  they  wickedly  and 
corruptly  violated  their  duty  and  betrayed  the  confidence  reposed 
in  them,  by  voting  under  the  influence  of  a  corrupt  bargain  or 
reciprocal  promise,  by  which  they  had  come  under  a  reciprocal  obli- 
gation to  vote  respectively  for  a  particular  person,  no  matter  how 
inferior  the  qualifications  to  their  competitors."  C.  v.  Callaghan, 
2  Va.  Cas.  460,  B.  116,  C.  6. 


§21.  ''For  Which  the  Wrongdoer  Iffiay  be  Prosecuted  and  Pun- 
ished." 

(U.  S.  C.  C,  East  Dist.  La.,  1892.)  Excluding  Chinese.  Motion 
to  quash  an  indictment  for  coming  into  the  United  States  contrary 
to  act  of  congress  of  May  5,  1892,  §  4,  which  provides:  ''That  any 
such  Chinese  person,  or  person  of  Chinese  descent,  convicted  and 
adjudged  to  be  not  lawfully  entitled  to  be  or  remain  in  the  United 
States,  shall  be  imprisoned  at  hard  labor  for  a  period  not  exceed- 
ing one  year,  and  thereafter  removed  from  the  United  States,  as 
hereinbefore  provided.'*  BILLINGS,  D.  J.  •  •  •  The  whole 
proceeding  of  keeping  out  of  the  country  a  class  of  persons  deemed 
by  the  sovereign  to  be  injurious  to  the  state,  to  be  effective  of  its 
object,  must  be  summary  in  its  methods  and  political  in  its  char- 
acter. It  could  have  no  place  in  the  criminal  law,  with  its  forms 
and  rights  and  delays.     After  the  unlawful  presence  of  the  alien 
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is  determined,  he  must  be  sent  back  to  his  country  by  the  treasury 
department  at  Washington.  To  prevent  an  unreasonable  and  possi- 
bly oppressive  detention  it  must  be  within  one  year.  Meanwhile 
he  must  keep  from  entering  the  community  of  the  people  of  the 
United  States,  and  therefore  he  is  to  be  imprisoned.  To  prevent 
expense  to  the  government,  and  as  a  sanitary  matter,  he  is  to  be 
made  to  work.  This,  it  seems  to  me,  is  the  meaning  of  the  clause 
relied  upon  to  authorize  trial  and  punishment  for  a  crime.  There 
is  nothing  in  the  statute  declaring  that  it  shall  be  a  crime  or  a  mis- 
demeanor for  a  Chinese  to  come  into  the  country.  The  unlawful- 
ness is  not  made  the  basis  of  criminal  procedure  or  detention,  but 
rather  is  made  the  warrant  to  send  him  back.  The  imprisonment 
spoken  of  in  the  statute  is  that  which  is  necessary  to  eifectuate  his 
return.  It  seems  to  me  that  §  4  deal^  with  proceedmgs  before  the 
commissioner  conducting  an  examination  which  is  political  and  not 
criminal,  and  amounts  to  a  direction  to  him  and  to  the  authorities 
who  conduct  the  transportation  or  removal  back  to  China,  and  is 
two-fold :  1,  that  a  Chinese  adjudged  to  be  here  unlawfully  shall  be 
removed  within  a  year;  2,  that  till  removal  he  shall  be  kept  in 
prison  and  made  to  work.  In  accordance  with  these  views,  I  must 
direct  that  this  indictment  be  quashed,  and  that  the  defendant  be 
remanded  to  the  custody  of  the  commissioner,  to  be  dealt  with 
according  to  law.    U.  8.  v.  Hing  Quong  Chow,  53  Fed.  233,  B.  123. 


DIFFERING  FROM  PRIVATE  WRONGS. 

§  22.  Since  the  crimmal  prosecution  is  by  the  state  because  of 
the  injury  to  the  public,  it  is  no  defense  that  the  person  especially 
injured  (1)  might  have  escaped  but  for  his  own  negligence,  (2) 
was  equally  guilty,  (3)  has  been  reimbursed,  (4)  has  forgiven  the 
wrong,  (5)  entrapped  the  offender,  or  even  (6)  consented  to  the  act 
(7)  unless  want  of  consent  is  an  essential  element  of  the  particular 
crime. 


§  23.    "Might  Have  Escaped  but  for  his  Own  Negligence." 

(Eng.  Sessions  at  Newgate,  1662.)  Neglecting  Wound.  Edward 
Hew  was  indicted  for  killing  Nathaniel  Rew,  his  brother,  and  upon 
the  evidence  it  was  resolved  that  if  one  gives  wounds  to  another, 
who  neglects  the  cure  of  them,  or  is  disorderly,  and  doth  not  keep 
that  rule  which  a  person  wounded  should  do;  yet  if  he  die  it  is 
murder  or  manslaughter,  according  as  the  case  is  in  the  person 
who  gave  the  wounds;  because  if  the  woimds  had  not  been  the 
man  had  not  died;  and  therefore  the  neglect  or  disorder  in  the 
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person  who  received  the  wounds  shall  not  excuse  the  person  who 
gave  them.    K.  v.  &ew,  Kelyng  26,  B.  163,  Mi.  559. 

:bee  oihwr  ca&es  to  same  effect.    Ante  §  1&. 

(Eng.  Assize  at  Liverpool,  1841.)  Refusing  Amputation.  De- 
ceased had  been  severely  cut  with  an  iron  instrument  across  one 
of  his  hngers,  and  had  refused  to  have  it  amputated.  At  the  end 
of  two  weeks  lock-jaw  came  on  and  the  finger  was  then  amputated, 
but  too  late;  and  the  lock-jaw  ultimately  caused  death,  ihe  sur- 
geon expressed  the  opinion  that  early  amputation  would  probably 
have  saved  his  life.  MAULE,  J.,  held  that  a  party  iniiicting  a 
wound  which  ultimately  became  the  cause  of  death  is  guilty  of 
murder,  though  life  might  have  been  saved  if  the  deceased  had  not 
refused  to  submit  to  a  surgical  operation.  R.  v.  Holland,  2  Mood. 
&  Bob.  351,  B.  164,  Ke.  93. 

(Eng.  Assize,  1846.)  Same.  Manslaughter.  Defendants,  inciting 
each  other  while  somewhat  intoxicated,  and  one  following  the  other 
closely,  drove  their  horses  and  carts  of  pottery  at  a  furious  rate 
along  a  public  road,  and  one  or  both  ran  over  an  old  man,  thus 
killing  him.  POLLOCK,  C.  B.  (to  the  jury) :  The  prisoners  are 
charged  with  contributing  to  the  death  of  the  deceased,  by  their 
negligence  and  improper  conduct,  and  if  they  did  so,  it  matters 
not  whether  he  was  deaf,  or  drunk,  or  negligent,  or  in  part  con- 
tributed to  his  own  death;  for  in  this  consists  a  great  distinction 
between  civil  and  criminal  proceedings.  If  two  coaches  run  against 
each  other,  and  the  drivers  of  both  are  to  blame,  neither  of  them 
has  any  remedy  against  the  other  for  damages.  •  •  *  Generally, 
it  may  be  laid  down,  that,  where  one  by  his  negligence  has  con- 
tributed to  the  death  of  another,  he  is  responsible;  therefore,  you 
are  to  say,  by  your  verdict,  whether  you  are  of  opinion  that  the 
deceased  came  to  his  death  in  consequence  of  the  negligence  of  one 
or  both  of  the  prisoners.  •  •  •  Where  two  coaches,  totally 
independent  of  each  other,  are  proceeding  in  the  ordinary  way  along 
a  road,  one  after  the  other,  and  the  driver  of  the  first  is  guilty  of 
negligence,  the  driver  of  the  second,  who  had  not  the  same  means 
of  pulling  up,  may  not  be  responsible.  But  when  two  persons  are 
driving  together,  encouraging  each  other  to  drive  at  a  dangerous 
pace,  then  whether  the  injury  is  done  by  the  one  driving  the  first 
or  the  second  carriage,  I  am  of  opinion  that  in  point  of  law  the  other 
shares  the  guilt.  E.  v.  Swindall  et  al.  2  Car.  &  K.  230,  2  Cox  C. 
C.  141,  B.  167,  F.  26,  Ke.  74,  Kn.  12. 

Compai*e  C.  v.  Adams,  $  88,  holdinf?  not  liable  though  Injury  from  riding  faster 
than  ordinance  allowed ;  and  Johnson  v.  S.,  §  12,  as  to  fast  bicycle  riding. 

(Eng.  Assize,  1849.)  Deaf  Man  in  Highway.  Two  indicted  for 
manslaughter.  The  evidence  proved  that  defendants,  while  partly 
intoxicated,  drove  in  a  gig,  after  dark,  rapidly  down  a  hill  in  a 
road  thickly  shaded  by  trees;  and  that  three  men  shortly  following 
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found  a  man  insensible  and  dying  in  the  middle  of  the  road,  appar- 
ently having  been  just  run  over  by  a  vehicle.  Deceased  had  been 
deaf  from  childhood,  but  had  a  habit  of  walking  at  all  hours  in  the 
middle  of  the  road.  At  the  close  of  the  case  for  the  prosecution, 
defendants  asked  to  be  acquitted  because  of  the  contributory  negli- 
gence of  deceased.  '*I  do  not  at  all  recognize  the  analogy  which 
has  been  put  with  regard  to  an  action  under  Lord  Campbeirs  act, 
and  a  charge  of  felony.  •  •  *  There  is  no  balance  of  blame  in 
charges  of  felony,  but,  wherever  it  appears  that  death  has  been 
occasioned  by  the  illegal  act  of  another,  that  other  is  guilty  of  man- 
slaughter in  point  of  law,  though  it  may  be  that  he  ought  not  to 
be  severely  punished.  If  the  jury  should  be  of  opinion  that  the 
prisoners  were  driving  along  the  road  at  too  rapid  a  pace,  consid- 
ering the  time  and  place,  and  were  conducting  themselves  in  a 
careless  and  negligent  way,  in  the  management  of  the  horse  intrusted 
to  their  care,  I  am  of  opinion  that  such  conduct  amounts  to  illegal- 
ity, and  that  the  prisoners  must  be  found  guilty  on  this  indictment, 
whatever  may  have  been  the  negligence  of  the  deceased  himself 
Per  ROLFE,  B.  Regina  v.  Longbottom,  3  Cox  Cr.  Cas.  439,  1  B.  & 
H.  54-n,  F.  25,  Mi.  94. 

Ace.  R.  y.  Dalloway  (Assize,  1847).  3  Cox  C.  C.  S7S,  a  166;  R.  y.  Kew  (Assize,  1872).  IS  Cox 
G.  (J.  356,  B.  166,  C.  150. 


§24.    "Was  EquaUy  Guilty." 

(Eng.  Central  Crim.  Ct.,  1845.)  Counterfeit  for  Intercourse.  The 
defendant  was  indicted  for  uttering  counterfeit  coin.  Evidence  was 
adduced  to  show  that  he  had  given  a  counterfeit  sovereign  to  a  girl 
with  whom  he  had  had  intercourse.  DENMAN,  C.  J.  (in  summing 
up) :  As  to  the  law  of  this  case,  my  learned  brother  (Coltman,  J.) 
and  myself  are  clearly  of  opinion  that  if  the  defendant  gave  the 
coin  to  the  woman  under  the  circumstances  stated,  knowing  it  to 
be  counterfeit,  he  is  guilty  of  the  offense  charged.  •  •  •  E.  v. 
,  1  Cox  Cr.  Cas.  250,  B.  158,  C.  145. 

(Mass.  Sup.  Judicial  Ct.,  1851.)  Trading  **Qold*'  Watch. 
Defendants  were  convicted  on  an  indictment  charging  them  with 
cheating  one  Lynch  of  his  goods  by  falsely  pretending  that  a 
watch  they  offered  to  trade  was  gold,  18  carats  fine,  and  worth 
$80.  Lynch  also  overstated  the  value  of  his  watches.  The  judge 
instructed  the  jury  that  if  they  supposed  that  each  of  the  parties 
was  endeavoring  to  defraud  the  other,  and  Lynch  knew  that  his 
watches  were  of  little  value,  the  jury  should  not  convict  the  defend- 
ants merely  because  they  had  the  best  of  the  bargain;  but  that  if 
the  defendants  made  the  false  representations  charged  in  the  indict- 
ment, with  the  intent  to  defraud,  knowing  them  to  be  false,  and  they 
were  such  as  would  mislead  and  deceive  a  man  of  ordinary  pru- 
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dence,  and  Lynch,  by  reason  of  the  representations,  and  trusting 
in  them,  parted  with  his  property  and  was  defrauded,  it  was  not 
necessary  to  show  that  he  was  defrauded  to  the  extent  charged 
in  tlie  indictment.  Defendants  excepted.  DEWEY,  J.  The  ex- 
ceptions taken  to  the  instructions  of  the  presiding  judge  can- 
not be  sustained.  If  it  were  true  that  the  party  from  whom  the 
defendants  obtained  goods  by  false  pretenses  also  made  false  pre- 
tenses as  to  his  goods  which  he  exchanged  with  the  defendants,  that 
would  be  no  justification  for  the  defendants,  when  put  on  trial  upon 
an  indictment  charging  them  with  obtaining  goods  by  false  pre- 
tenses, knowingly  and  designedly  in  violation  of  a  statute  of  this 
commonwealth.  Whether  the  alleged  misrepresentation  of  Lynch, 
being  a  mere  representation  as  to  the  value  or  worth  of  a  certain 
watch  and  an  opinion  rather  than  a  statement  of  a  fact,  would  be 
such  false  pretense  as  would  render  him  amenable  to  punishment 
under  this  statute,  might  be  questionable ;  but  supposing  that  to  be 
otherwise,  and  it  should  appear  that  Lynch  had  also  violated  the 
statute,  that  would  not  justify  the  defendants.  If  the  other  party 
has  also  subjected  himself  to  a  prosecution  for  a  like  offense,  he 
also  may  be  punished.  This  would  be  much  better  than  that  both 
should  escape  punishment  because  each  deserved  it  equally.  •  •  • 
C.  V.  Morrill,  8  Gush.  571,  B.  160,  C.  146. 

(Eng.  C.  C.  R.,  1860.)  Cheating  a  Cheat.  Crown  case  reserved 
on  conviction  on  indictment  for  conspiracy  to  cheat.  The  prosecutor 
and  defendants  were  in  a  public  house  when  defendant  Dewhirst 
put  a  pen  case  on  the  table  where  they  were  and  left  to  get  some 
paper,  whereupon  defendant  Hudson  took  a  pen  out  of  the  case, 
put  it  under  prosecutor's  drinking  glass,  and  with  defendant  Smith 
induced  prosecutor  to  bet  £2,  10s  with  Dewhirst  on  his  return  that 
there  was  no  pen  in  the  case.  When  the  case  was  turned  over 
another-  pen  fell  out,  and  the  prisoners  took  the  money.  BLACK- 
BURN, ef.  Here  the  prisoners  cheated  the  prosecutor  into  the  belief 
that  he  was  going  to  cheat,  when  in  fact  he  was  to  be  cheated. 
POLLOCK,  C.  B.  We  are  all  of  opinion  that  the  conviction  on  the 
third  count  is  good  and  ought  to  be  supported.  •  •  •  There  is 
abundant  evidence  of  a  conspiracy  by  the  prisoners  to  cheat  the 
prosecutor,  and  though  one  of  the  ingredients  in  the  case  is  that 
the  prosecutor  himself  intended  to  cheat  one  of  the  prisoners,  that 
does  not  prevent  the  prisoners  from  liability  to  be  prosecuted  upon 
this  indictment.  Conviction  affirmed.  B.  v.  Hudson,  8  Cox  C.  C. 
305,  Bell  C.  C.  263,  29  L.  J.  m.  c.  145,  6  Jur.  n.  s.  566,  2  L.  T.  263, 
8  W.  R.  421,  B.  158,  C.  142. 

(New  York  Ct.  of  App.,  1871.)  Blackmail  by  Pretended  Officer. 
Defendant  was  convicted  of  obtaining  a  gold  watch  and  diamond 
ring  of  prosecutor  by  pretending  to  be  an  officer  with  a  warrant  to 
arrest  him.  Per  CURIAM.  If  the  prosecutor  parted  with  his  property 
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upon  the  representations  set  forth  in  the  indictment,  it  must  have 
been  for  some  unlawful  purpose,  a  purpose  not  warranted  by  law. 
There  was  no  legitimate  purpose  to  be  attained  by  delivering  the 
goods  to  the  accused  upon  the  statements  made  and  alleged  as  an 
inducement  to  the  act.  What  action  by  the  plaintiff  in  error  was 
promised  or  expected  in  return  for  the  property  given  is  not  dis- 
closed. But  whatever  it  was,  it  was  necessarily  inconsistent  with 
his  duties  as  an  officer  having  a  criminal  warrant  for  the  arrest  of 
the  prosecutor,  which  was  the  character  he  assumed.  The  false  rep- 
resentation of  the  accused  was  that  he  was  an  officer  and  had  a 
criminal  warrant  for  the  prosecutor.  There  was  no  pretense  of  any 
agency  for  or  connection  with  any  person  or  of  any  authority  to 
do  any  act  save  such  as  his  duty  as  such  pretended  officer  demanded. 
The  prosecutor  parted  with  his  property  as  an  inducement  to  a  sup- 
posed officer  to. violate  the  law  and  his  duties;  and  if  in  attempting 
to  do  this  he  has  been  defrauded,  the  law  will  not  punish  his  con- 
federate, although  such  confederate  may  have  been  instrumental  in 
inducing  the  commission  of  the  offense.  Neither  the  law  or  public 
policy  designs  the  protection  of  rogues  in  their  dealings  with  each 
other,  or  to  insure  fair  dealing  and  truthfulness  as  between  each 
other  in  their  dishonest  practices.  The  design  of  the  law  is  to  pro- 
tect those  who,  for  some  honest  purpose,  are  induced  upon  false 
and  fraudulent  representations  to  give  credit  or  part  with  their 
property  to  another,  and  not  to  protect  those  who  for  unworthy  or 
illegal  purposes  part  with  their  goods.  •  •  •  Judgment  re- 
versed. [Peckham,  J.,  filed  an  exhaustive  dissenting  opinion.] 
McCord  V.  P.,  46  N.  Y.  470,  B.  162,  C.  148. 

Aco.  State  t.  Crowley,  41  Wis.  271. 

(Mich.  Sup.  Ct..  1882.)  Furnishing  Money  to  be  Used  Illegally. 
MARSTON,  J.  The  respondent  was  charged  with  obtaining  the 
indorsement  of  Martin  B3ine  to  a  promissory  note  by  false  pretenses, 
and  upon  trial  had  was  convicted.  The  case  comes  here  on  excep- 
tions before  judgment.  •  •  •  This  objection,  as  we  understand 
it,  under  the  facts  in  this  case,  means  that  if  the  money  to  be 
obtained  from  a  negotiation  of  the  note  after  its  indorsement,  was  to 
be  used  by  the  respondent  for  an  unlawful  or  immoral  purpose,  and 
such  fact  was  known  to  the  person  before  endorsing,  there  could 
be  no  conviction.  This  position  is  based  upon  the  theory  that  the 
statute  upon  which  this  prosecution  was  founded  was  in  some  way 
intended  to  protect  the  party  deceived  or  defrauded  but  not  to 
punish  the  party  guilty  thereof.  When  a  crime  has  been  committed 
the  law  seeks  to  punish  the  party  guilty  thereof.  The  injured  indi- 
vidual has  been  wronged,  and  his  object,  motive,  or  complicity 
therein,  may  affect  any  remedy  that  he  might  have  against  the  per- 
petrator thereof.  In  every  crime  there  is  in  addition  to  this  wrong 
done  to  the  individual,  also  a  public  wrong.  This  the  state  pun- 
ishes; and,  except  in  certain  trivial  cases,  the  person  injured  has 
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no  control  over,  and  cannot  prevent  or  interfere  with  the  public 
prosecution  by  the  state  authorities.  The  penalty  attached  to  the 
commission  of  the  offense  charged  in  the  information  is  imposed 
upon  public  grounds,  and  the  fact  that  the  party  deceived  or 
defrauded  may  have  supposed  or  known  the  money  obtained  on 
his  endorsement  would  be  used  for  immoral  or  unlawful  purposes, 
would  not  purge  the  guilt  of  the  accused.  •  •  •  Proceed  to 
judgment.    P.  v.  Henssler,  48  Mich.  50,  11  N.  W.  804. 

(Colo.  Sup.  Ct.,  1891.)  Public  Land  Fraud.  Petition  for  writ 
of  habeas  corpus.  A  justice  of  the  peace  committed  petitioner  to 
the  county  jail  to  await  action  by  the  grand  jury  on  four  charges 
of  obtaining  money  by  false  pretenses.  It  appeared  by  the  com- 
plaint as  well  as  the  testimony  before  the  justice  that  in  each 
instance  the  pretenses  induced  the  prosecuting  witnesses  to  pay  the 
money  in  furtherance  of  an  illegal  purpose  to  obtain  valuable  coal 
lands  of  the  United  States  by  fraud.  **The  primary  object  of  pun- 
ishment is  the  suppression  of  crime ;  and,  where  both  the  prosecutor 
and  the  defendant  have  violated  the  law,  it  is  better  that  both  be 
punished  than  that  the  crime  of  one  should  be  used  to  shield  the 
other.  When  the  plaintiff  in  a  civil  action  is  shown  to  have  been 
guilty  of  a  wrong  in  the  particular  matter  about  which  he  com- 
plains, he  cannot  ordinarily  recover.  But  there  is  little  chance  to 
apply  this  rule  to  criminal  prosecutions  conducted  by  the  state ;  the 
person  defrauded  being  at  most  a  prosecuting  witness  in  the  case, 
and  not  a  party  to  the  proceeding.  The  language  of  our  statute  is 
plain.  The  false  pretenses  charged  in  this  case  are  embraced  within 
its  express  terms,  and  we  are  not  in  favor  of  sanctioning  a  rule  that 
will  permit  offenders  to  escape  by  showing  that  another  should  also 
be  punished."  Petition  denied.  In  re  Cummins,  16  Colo.  451,  27 
Pac.  887,  25  Am.  St.  Rep.  291, 13  L.  R.  A.  752,  F.  23,  Kn.  15. 

Ace.  Com.  V.  O'Brien,  in  Mass.  S48,  5S  N.  E.  77;  Com.  y.  Henry.  SS  Pa  St.  258. 

"  To  adopt  tbls  position  would  give  free  license  to  villains  and  sharpers  to  prey  upon  those 
who  have  bec<>me  credulous  throuich  the  infirmities  of  ave,  or  who  are  unwax^  from  the  Inex 
perience  of  youth,  as  well  as  a  lanre  class  who  are  weakminded  by  nature,— the  very  class  of 
tbe  oonmiunlty  whom  it  is  the  policy  of  the  law  to  protect."  CH  AMPLIN.  J.,  in  giving  the 
opinion  on  P.  v.  W  atson,  75  Mich.  582,  42  N.  W.  1005. 


§25.    "Has  Been  Beimbursed." 

(Ark.  Sup.  Ct.,  1893.)  Beimbursement  by  Guaranty  Go.  Appeal 
to  this  court  from  denial  of  motions  in  arrest  of  judgment  and  for 
new  trial,  after  conviction  on  indictment  for  embezzlement.  **  De- 
fendant contends  that  having  hired  the  guarantee  company  to  make 
his  bond  for  faithful  performance  of  duty  to  the  Pacific  Express 
Company,  and  that  company  having  paid  the  express  company  for 
all  losses  claimed  by  it  to  have  been  suffered  by  reason  of  defend- 
ant's alleged  embezzlement,  therefore,  there  was  no  crime  com- 
mitted; that  the  express  company  had  no  longer  any  interest  at 
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stake,  and  even  that  the  state  has  no  interest  in  the  matter.  In  this 
the  defendant  is  mistaken.  This  is  no  longer  a  controversy  between 
himself  and  the  two  companies  or  either  of  them.  *  *  *  It  is 
now  a  controversy  between  the  state  of  Arkansas  and  himself,  which 
the  state  will  not  permit  either  one  of  said  companies  to  determine, 
at  present  or  in  the  future,  nor  will  the  state  acknowledge  the  valid- 
ity of  any  settlement  of  it,  by  anything  they,  both  or  either  of  them, 
have  done  in  the  past.''  Per  BUNN,  C.  J.  Reversed  on  other 
grounds.    Fleener  v.  8.,  58  Ark.  98,  23  S.  W.  1,  F.  9,  Kn.  7. 

§  26.    "Has  Forgiven  the  Wrong.'' 

(Mass.  Sup.  Judicial  Ct.,  1888.)  Bape  Forgiven.  Exceptions 
were  alleged  on  conviction  of  rape  to  the  refusal  of  the  trial  court 
to  instruct  the  jury  '*that  if  said  Donovan  [prosecutrix],  at  any 
time  after  the  act,  excused  or  forgave  the  defendant,  then  she  rati- 
fied the  act,  and  he  cannot  be  convicted  in  the  case."  W.  ALLEN, 
J.  The  court  rightfully  refused  to  give  the  instructions  requested. 
The  injured  party  could  not  condone  the  crime  by  excusing  or  for- 
giving the  criminal.  •  •  •  Exceptions  overruled.  C.  v.  Slattery, 
147  Mass.  423,  18  N.  E.  399,  B.  151. 

(Mo.  Sup.  Ct.,  1894.)  Mother  Forgives  Forgery.  There  was  no 
error  in  refusing  defendant's  request  to  instruct  the  jury,  that  the 
fact  that  the  mother,  whose  name  had  been  forged  by  defendant, 
was  willing  to  condone  the  offense  and  pay  the  obligation,  would 
lessen  the  crime.  AfSrmed.  8.  v.  Toll,  110  Mo.  421,  24  S.  W.  1010, 
F.  10. 


§  27.    "  Entrapped  the  Offender. ' ' 

(Mich.  Sup.  Ct.,  1892.)  Liquor  Bought  to  Ck>nvict.  Respondent 
brings  error  after  conviction  of  selling  liquor  in  violation  of  law. 
MONTGOMERY,  J.  •  *  •  Respondent's  coimsel  requested  the 
court  to  charge  the  jury  that  if  the  prosecution  was  brought  about 
by  Dolbie  being  hired  to  procure  the  liquor  for  the  purpose  of  prose- 
cuting the  respondent  and  convicting  him,  the  prosecution  could 
not  be  sustained.  It  does  not  appear  that  any  public  officers  were 
concerned  in  sending  to  the  respondent  for  the  liquor  in  question, 
and  the  request  was  properly  refused.  •  •  •  [Reversed  on 
another  ground.]    P.  v.  Murphy,  93  Mich.  41,  52  N.  W.  1042. 

Followed  in  P.  v.  Cunis,  06  Ifioh.  tit,  M  N.  W.  797,  in  which  the  oonvietion  was  afflnned. 

(New  York  Ct.  of  App.,  1894.)    Decoying  Extortioner.    Defend- 
ant was  indicted  and  convicted  of  attempt  to  extort  by  threatening 
to  accuse  the  principal  witness  of  keeping  a  house  of  prostitution, 
5 


W  DEFINITION  AND  NATORE  OP  CRIME.  {  28. 

and  promising  her  that  if  she  would  pay  him  $150  he  would  not 
accuse  her.  Defendant  was  a  private  detective  employed  by  a 
society  for  prevention  of  crime ;  and  the  principal  witness  testified 
that  she  kept  a  house  of  prostitution,  and  by  agreement  with  the 
police  had  been  acting  as  a  decoy,  trying  to  induce  defendant  to 
receive  money  under  circumstances  that  would  enable  the  police  to 
arrest  for  and  convict  him  of  extortion.  The  judgment  was  re- 
versed on  appeal  to  the  general  term  (73  Hun.  66,  25  N.  Y.  Supp. 
1072,  F.  14),  and  the  state  appeals.  The  Penal  Code  provides: 
§552.  "Extortion  is  the  obtaining  of  property  from  another,  witii 
his  consent,  induced  by  a  wrongful  use  of  force  or  fear,  or  under 
color  of  oflScial  right. ' '  §  553.  *  *  Pear,  such  as  will  constitute  extor- 
tion may  be  induced  by  a  threat  *  *  *  to  accuse  a  person  of  a 
crime.*'  §34.  **An  act  done  with  intent  to  commit  a  crime,  and 
tending,  but  failing  to  effect  its  commission,  is  an  attempt  to  com- 
mit that  crime."  §685.  **A  person  may  be  convicted  of  an  attempt 
to  commit  a  crime,  although  it  appears  on  the  trial  that  the 
crime  was  consummated."  Speaking  for  the  court,  EARL,  J., 
said:  **The  evidence  tended  to  show  •  •  •  every  element  con- 
stituting the  crime  of  extortion,  except  that  Mrs.  Amos,  in  paying 
the  money  exacted  by  the  defendant,  was  not  actuated  by  fear.  It 
is  urged  on  behalf  of  the  defendant,  that  the  fact  that  his  threats 
did  not  inspire  fear,  inducing  any  action  on  the  part  of  Mrs.  Amos, 
an  element  essential  to  constitute  the  completed  crime  of  extortion, 
renders  it  impossible  to  sustain  an  indictment  and  conviction  for 
the  lesser  crime  of  an  attempt  at  extortion,  and  so  a  majority  of 
the  judges  constituting  the  general  term  held.  We  are  of  opinion 
that  those  learned  judges  fell  into  error.  The  threat  of  the  defend- 
ant was  plainly  an  act  done  with  intent  to  commit  the  crime  of 
extortion,  and  it  tended,  but  failed,  to  effect  its  commission;  and 
therefore  the  act  was  plainly  within  the  statute.  •  •  •  The 
general  term,  in  reversing  the  judgment,  should  not,  therefore,  have 
refused  to  grant  a  new  trial,  and  have  discharged  the  defendant." 
Modified  accordingly.  P.  v.  Gardner,  144  N.  Y.  119,  38  N.  E.  1003, 
43  Am.  St.  Rep.  741,  28  L.  R.  A.  699. 

§  28.    "  Consented  to  the  Act. ' ' 

(Eng.  Assize  at  Liecester,  1604.)  Self-Maiming  to  Beg.  One 
Wright,  a  young,  strong,  and  lusty  rogue,  to  make  himself  impotent, 
thereby  to  have  the  more  color  to  beg  or  to  be  relieved  without  put- 
ting himself  to  any  labor,  caused  his  companion  to  strike  off  his  left 
hand,  and  both  of  them  were  'indicted,  fined,  and  ransomed  there- 
for, and  that  by  the  opinion  of  the  rest  of  the  justices  for  the  cause 
aforesaid.    Wright's  Case,  Co.  Lit.  127a,  B.  145. 

(S.  Car.  Ct.  of  App.,  1833.)    Whipping  Bequested  to  Avoid  Prose- 
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cation.  Anderson  having  stolen  some  leather,  and  being  found  with 
it,  was  immediately  arrested,  apparently  without  process;  where- 
upon someone,  not  Beck,  asked  him  if  he  would  not  rather  be 
whipped  than  go  to  jail.  He  said  he  would,  and  putting  his  arms 
around  a  tree,  requested  Beck  to  whip  him.  Beck  hesitated,  but 
finally,  saying,  **If  it  will  oblige  you,  I  will  do  it,"  consented;  and 
gave  him  a  few  stripes  with  a  switch.  Anderson  was  then  released, 
but  later  prosecuted,  convicted,  and  punished.  Beck,  being  prose- 
cuted for  this  alleged  assault  and  battery,  was  convicted,  and  now 
moves  for  a  new  trial.  Granted.  **  Where  one  gave  another  license 
to  beat  him,  there  is  a  case  in  which  it  is  said  the  license  was  held 
to  be  void.  This  may  well  be.  The  person  receiving  the  license 
entertained  hostile  dispositions  towards  the  other,  and,  upon  being 
thus  licensed,  proceeded  to  carry  his  revengful  purpose  into  eflEect. 
But  in  the  case  before  us  the  defendant  had  no  evil  disposition 
towards  Anderson,  but  the  contrary.'*  Per  HARPER,  J.  8.  v.  Beck, 
1  HiU  363,  26  Am.  Dec.  190,  P.  11,  Mi.  68. 

(Ohio  Sup.  Ct.,  1863.)  Boxing.  By  the  COURT.  Held,  an  in- 
dictment against  A  for  an  assault  and  battery  upon  B,  is  not  sus- 
tained by  evidence  that  A  assaulted  and  beat  B  in  a  fight  at  fisticuffs, 
by  agreement  between  them.  An  assault  and  battery  and  an  affray 
are  distinct  offenses  under  the  statute,  punishable  by  different  penal- 
ties. Judgment  reversed  and  cause  remanded.  Champer  v.  8.,  14 
Ohio  St.  437,  Mi.  69. 

(Mass.  Sup.  Judicial  Ct.,  1875.)  Boxing  Match.  Collberg  and 
Phenix  were  each  indicted  and  convicted  of  assault  and  battery  on 
the  other.  The  evidence  showed  that  defendants  had  often  engaged 
in  wrestling  matches,  and  that  on  the  evening  of  the  day  on  which 
the  offenses  charged  were  committed,  they  met  at  the  railway  depot, 
and  Collberg  bantered  Phenix  to  fight,  which  he  declined  to  do  un- 
less Collberg  would  wait  till  he  could  go  home  and  change  his 
clothes;  that  this  being  agreed  to,  he  went  and  changed,  and  they 
together  went  to  a  retired  place  and  fought  in  the  presence  of  50 
or  75  persons  till  Collberg  said  he  had  enough,  when  both  went 
home;  but  the  next  day  both  looked  bruised  as  if  they  had  been 
fighting.  The  court  refused  to  instruct  the  jury  that  if  what  they 
did  was  by  mutual  consent  and  without  anger  or  malice  they  must 
be  acquitted,  but  did  instruct  them:  **That  if  the  defendants  were 
simply  engaged  in  a  wrestling  match,  that  being  a  lawful  sport, 
they  could  not  be  convicted  of  an  assault  and  battery;  but  if  by 
mutual  agreement  between  themselves,  previously  made,  they  went 
to  a  retired  spot  for  the  purpose  of  fighting  with  each  other  and 
for  the  purpose  of  doing  each  other  physical  injury  by  fighting, 
with  a  view  to  ascertain  by  a  trial  of  their  skill  in  fighting  which 
was  the  best  man,  and  there  engaged  in  a  fight,  each  endeavoring 
to  do  and  actually  doing  all  the  physical  injury  in  his  power  to  the 
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other,  and  if,  in  such  contest,  each  did  strike  the  other  with  his 
fist  for  the  purpose  of  injuring  him,  each  may  properly  be  convicted 
of  assault  and  battery  upon  the  other,  although  the  whole  was  done 
by  mutual  arrangement,  agreement,  and  consent,  and  without  anger 
on  the  part  of  either  against  the  other."  To  this  instruction,  and 
to  the  refusal  of  the  judge  to  give  the  instruction  prayed  for,  the 
defendants  alleged  exceptions.  ENDICOTT,  J.  It  appears  by  the 
bill  of  exceptions  that  the  parties  by  mutual  agreement  went  out  to 
fight  one  another  in  a  retired  place,  and  did  fight  in  the  presence 
of  from  50  to  100  persons.  Both  were  bruised  in  the  encounter,  and 
the  fight  continued  until  one  said  that  he  was  satisfied.  There  was 
also  evidence  that  the  parties  went  out  to  engage  in  and  did  engage 
in  a  ''run  and  catch''  wrestling  match.  We  are  of  opinion  that  the 
instructions  given  by  the  presiding  judge  contained  a  full  and 
accurate  statement  of  the  law.  •  •  •  [Expressly  disapproving 
of  S.  V.  Beck.]  Exceptions  overruled.  C.  v.  GoUberg,  119  Mass.  350, 
20  Am.  Rep.  328,  B.  148,  C.  160. 

(Vt.  Sup.  Ct.,  1884.)  Same.  Defendant  was  convicted  on  indict- 
ment for  breach  of  the  peace  and  proof  that  he  engaged  with  one 
Bloxham  in  a  boxing  match  of  4  to  6  rounds,  under  the  Queensbury 
rules,  on  the  village  fair-grounds,  before  25  to  100  people,  assembled 
as  the  result  of  notice  given  three  or  four  days  in  advance,  that  dur- 
ing the  engagement  each  of  the  contestants  assaulted  and  beat  the 
other,  so  that  blood  flowed  from  a  wound  on  the  head  of  one  and 
bruises  remained  visible  on  the  face  of  one  the  second  day  after. 
Defendant  was  knocked  down,  but  testified  that  he  went  down  to 
avoid  the  blows  of  his  adversary.  **The  court  did  not  withdraw 
from  the  jury  the  determination  of  whether  what  the  evidence 
tended  to  show,  would  constitute  a  breach  of  the  peace.  It  left  that 
whole  subject  to  the  determination  of  the  jury,  with  proper  instruc- 
tions on  the  subject  of  what  would  constitute  a  breach  of  the  peace. 
The  only  question  reserved  was  whether  the  consent  of  the  combat- 
ants would  prevent  their  acts  from  being  a  breach  of  the  peace. 
Clearly,  such  consent  would  not  necessarily  give  character  to  their 
acts  and  prevent  their  becoming  a  breach  of  the  peace.  The  conduct, 
— quarreling,  challenging,  assaulting,  tumultuous  and  offensive  car- 
riage, etc.,  which  the  statute  declares  to  be  a  breach  of  the  peace — is 
capable  of  being  consented  to  by  all  the  parties  guilty  of  it.  Con- 
sent, therefore,  was  not  at  all  determinative  of  whether  the  respond- 
ent and  Bloxham  were  guilty  of  a  breach  of  the  peace  by  their  acts 
and  conduct."  •  •  •  Per  ROSS,  J.  Judgment  affirmed.  S.  v. 
Bumham,  56  Vt.  445,  48  Am.  Rep.  801,  F.  12,  Kn.  8. 

§29.  "Want  of  Oonsent  an  Essential  Element  of  Particular 
Crime." 

(Eng.  C.  C.  R.,  1840.)     Child's  Consent.     Indictment  of  three 
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counts;  1,  for  carnally  knowing  and  abusing  a  girl  above  10  ttod 
under  12  years  old;  2,  for  assault  with  such  intent;  and,  3,  for 
assault.  Godson,  for  the  prisoner,  contended  that,  supposing  the 
fact  to  have  been  done  by  the  consent  of  the  prosecutrix,  no  convic- 
tion could  take  place  on  the  second  and  third  counts.  The  learned 
judge  left  the  question  to  the  jury,  who  found  the  fact  that  the  pros- 
ecutrix had  consented ;  and  he  then  directed  a  verdict  of  guilty  on 
the  ground  that  the  prosecutrix  was  by  law  incapable  of  giving  her 
consent  to  what  would  be  a  misdemeanor  by  statute.  But  as  Godson 
stated  that  t<he  point  was  doubtful  and  had  been  otherwise  decided 
before,  the  learned  judge  respited  the  judgment.  It  appeared  to 
the  learned  judge  clear  that  if  the  indictment  had  charged  an  at- 
tempt to  commit  the  statutable  misdemeanor,  the  prisoner  would 
clearly  have  been  liable  to  conviction;  but  the  learned  judge  was 
not  free  from  doubt  as  to  the  present  case,  in  which  an  assault  was 
charged.  This  case  was  considered  at  a  meeting  of  the  judges  in 
Hilary  term,  1840,  and  they  all  thought  that  the  proper  charge  was 
of  a  misdemeanor  in  attempting  to  commit  a  statutable  offense,  and 
that  the  conviction  was  wrong.  R.  v.  Martin,  2  Moody  123,  9  Car.  & 
P.  213,  B.  146,  C.  152. 

(Eng.  Cent.  Crim.  Ct,  1870.)  Child's  Consent  to  Father.  On 
indictment  for  having  carnal  knowledge  of  a  daughter  over  ten  and 
under  twelve,  with  her  consent,  and  on  another  count  for  indecent 
assault,  LUSH,  J.,  instructed  the  jury,  that  completed  act  was 
essential  to  convict  on  the  first  count,  and  on  the  second  there 
could  be  no  conviction  if  there  was  consent,  as  assault  excludes  con- 
sent. **But  consent  means  consent  of  will,  and,  if  the  child  sub- 
mitted under  the  influence  of  terror,  or  because  she  felt  herself  in 
the  power  of  a  man,  her  father,  there  was  no  real  consent."  *  • 
•    Verdict,  guilty.    R.  v.  Woodhurst,  12  Cox  Cr.  Cas.  443,  F.  22. 

(Eng.  C.  C.  R.,  1850.)  Fraudulently  Deffled  by  Physician.  Indict- 
ment for  assault.  The  defendant  was  a  medical  practitioner.  Mary 
Impitt,  who  was  fourteen  years  old,  was  placed  under  his  profes- 
sional care  by  her  parents,  in  consequence  of  illness,  arising  from 
suppressed  menstruation;  and  on  the  occasion  of  her  going  to  his 
house,  and  informing  him  she  was  no  better,  he  observed,  **Then  I 
must  try  further  means  with  you. ' '  He  then  took  hold  of  her,  and 
laid  her  down  in  his  surgery,  lifted  up  her  clothes,  and  had  carnal 
connection  with  her,  she  making  no  resistance,  believing  (as  she 
stated)  that  she  was  submitting  to  medical  treatment  for  the  ail- 
ment under  which  she  labored.  The  defendant's  counsel,  in  his 
address  to  the  jury,  contended  that  the  girl  was  a  consenting  party ; 
therefore,  that  the  charge  of  assault  could  not  be  sustained. 
WnjDE,  C.  J.  I  have  no  doubt  in  this  case  that  the  direction  of  the 
learned  recorder  was  perfectly  correct.  •  •  *  ITe  treats  her  as 
competent  to  consent,  and  her  consent  as  ground  of  acquittal ;  but 
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then  that  direction  is  qualified  by  what  he  adds  afterwards — that  if 
they  were  satisfied  that  she  was  ignorant  of  the  nature  of  the  act, 
and  made  no  resistance  solely  from  a  bona  fide  belief  that  the  de- 
fendant was,  as  he  represented,  treating  her  medically  with  a  view 
to  her  cure,  his  conduct  amounted  to  an  assault.  That  is  the  part 
which  is  objected  to.  The  jury  found  the  prisoner  guilty.  •  •  • 
ALDERSON,  B.  *  •  •  When  a  man  gains  possession  of  the  per- 
son oif  a  woman  by  fraud,  it  is  against  her  will ;  and  if  the  question 
were  res  nova,  I  should  be  disposed  to  say  that  this  was  a  rape,  but 
that  is  not  necessary  in  this  case.  This  is  an  indictment  for  an 
assault,  and  the  prisoner  obtains  the  consent  of  the  child  by  repre- 
senting the  act  as  something  different  from  what  it  was.  PATTE- 
SON,  J.  Mr.  Horn  confounds  active  consent  and  passive  non-resist- 
ance, which,  I  think,  the  learned  recorder  has  very  accurately  dis- 
tinguished. Here  the  girl  did  not  resist,  but  still  there  was  no  con- 
sent. COLERIDGE,  J.  The  girl  was  under  medical  treatment,  and 
she  makes  no  resistance  only  in  consequence  of  the  confidence  which 
she  reposed  in  the  defendant  as  her  medical  adviser.  If  there  had 
been  no  consent  the  defendant's  act  would  have  been  indisputably 
an  assault;  and  under  the  circumstances,  therefore,  his  conduct 
amounted  to  an  assault  according  to  cases  which  I  should  be  sorry 
to  see  infringed.  PLATT,  B.  *  •  •  The  girl  consents  to  one 
thing,  and  the  defendant  does  another;  that  other  involving  an 
assault.  Conviction  affirmed.  B.  v.  Case,  4  Cox  C.  C.  220,  1  Den. 
C.  C.  580,  T.  &  M.  318,  14  Jur.  489,  19  L.  J.  m.  c.  174,  B.  435. 

similar  case  Don  Moran  v.  P.»  S  102. 

(Mass.  Sup.  Judicial  Ct.,  1873.)  Drugging  with  *'Love  Powders." 
Defendant  was  convicted  of  assault  on  a  young  woman  on  proof 
that  he  gave  her  figs  to  eat,  into  which  he  had  introduced  a  drug 
purchased  by  him  as  harmless,  and  under  the  name  of  **love  pow- 
(lers,"  but  which  in  fact  contained  cantharides,  which  made  the 
woman  very  sick,  and  gave  her  great  pain  for  hours.  The  trial 
judge  instructed  the  jury  to  convict  if  they  found  these  facts, 
though  they  should  believe  the  defendant  thought  the  drug  harm- 
less. WELLS,  J.  All  the  judges  concur  that  the  evidence  introduced 
at  the  trial  would  warrant  a  conviction  of  assault  and  battery  or 
for  a  simple  assault,  which  it  includes.  And  in  the  opinion  of  a 
majority  of  the  court,  the  instructions  given  required  the  jury  to 
find  all  that  was  essential  to  constitute  the  offense  of  assault  and 
battery.  The  jury  must  have  found  a  physical  injury  inflicted  upon 
another  person  by  a  voluntary  act  of  the  defendant  directed  toward 
her,  which  was  without  justification  and  unlawful.  Although  the 
defendant  was  ignorant  of  the  qualities  of  the  drug  he  administered 
and  of  the  effects  to  be  expected  from  it,  and  had  been  assured  and 
believed  that  it  was  not  deleterious  to  health,  yet  he  knew  it  was 
not  ordinary  food,  that  the  girl  was  deceived  into  taking  it,  and  he 
intended  that  she  should  be  induced  to  take  it  without  her  conscious 
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consent,  by  the  deceit  which  he  practised  upon  her.  It  is  to  be 
inferred  from  the  statement  of  the  case  that  he  expected  that  it 
would  produce  some  effect.  In  the  most  favorable  aspect  of  the 
facts  for  the  defendant  he  administered  to  the  girl,  without  her  con- 
sent and  by  deceit,  a  drug  or  **foreign  substance,"  of  the  probable 
effect  of  which  he  was  ignorant,  with  the  express  intent  and  purpose 
**to  try  the  effect  of  it  upon"  her.  This  in  itself  was  unlawful,  and 
he  must  be  held  responsible  for  whatever  effect  it  produced.  Being 
an  unlawful  interference  with  the  personal  rights  of  another,  calcu- 
lated to  result  and  in  fact  resulting  in  physical  injury,  the  criminal 
intent  is  to  be  inferred  from  the  nature  of  the  act  and  its  actual 
results.  3  Bl.  Com.  120;  R.  v.  Long,  4  C.  &  P.  398,  407,  note.  The 
deceit,  by  means  of  which  the  girl  was  induced  to  take  the  drug, 
was  a  fraud  upon  her  will,  equivalent  to  force  in  overpowering  it. 
C.  V.  Burke,  105  Mass.  376  [§  102] ;  R.  v.  Lock,  12  Cox  244;  R.  v. 
Sinclair,  13  Cox.  C.  C.  28.  Although  force  and  violence  are  included 
in  all  definitions  of  assault,  or  assault  and  battery,  yet  where  there 
is  physical  injury  to  another  person  it  is  sufficient  that  the  cause 
is  set  in  motion  by  the  defendant,  or  that  the  person  is  subjected 
to  its  operation  by  means  of  any  act  or  control  which  the  defendant 
exerts.  •  •  •  Exceptions  overruled.  0.  v.  Stratton,  114  Mass. 
303,  19  Am.  Rep.  350,  B.  451,  C.  155. 

(Eng.  C.  C.  B.,  1888.)  Husband  Oiving  Wife  Oonorrhoea.  WILLIS, 
J.  The  prisoner  in  this  case  has  been  convicted  (1)  of  **an  assault" 
upon  his  wife,  ** occasioning  actual  bodily  harm,"  under  St.  24  &  25 
Vict.  c.  100,  §  47;  and  (2)  of  ''unlawfully  and  maliciously  inflicting" 
upon  her  ''grievous  bodily  harm"  under  §20  of  the  same  statute. 
The  facts  are  that  he  was,  to  his  knowledge,  suffering  from  gonor- 
rhoea ;  that  he  had  marital  intercourse  with  his  wife  without  inform- 
ing her  of  the  fact ;  that  he  infected  her,  and  that  from  such  infec- 
tion she  suffered  grievous  bodily  harm.  The  question  is,  whether 
he  was  rightly  convicted  upon  either  count.  First,  was  he  guilty  of 
an  assault?  In  support  of  a  conviction  it  is  urged  that  even  a  mar- 
ried woman  is  under  no  obligation  to  consent  to  intercourse  with  a 
diseased  husband;  that  had  the  wife  known  that  her  husband  was 
diseased  she  would  not  have  consented ;  that  the  husband  was  guilty 
of  a  fraud  in  concealing  the  fact  of  his  illness ;  that  her  consent  was 
therefore  obtained  by  fraud,  and  was  therefore  no  consent  at  all, 
and,  as  the  act  of  coition  would  imply  an  assault  if  done  without 
consent,  he  can  be  convicted.  This  reasoning  seems  to  me  eminently 
unsatisfactory.  That  consent  obtained  by  fraud  is  no  consent  at  all 
is  not  true  as  a  general  proposition  either  in  fact  or  in  law.  If  a 
man  meets  a  woman  in  the  street  and  knowinsrly  gives  her  bad 
money  in  order  to  procure  her  consent  to  intercourse  with  him,  he 
obtains  her  consent  by  fraud,  but  it  would  be  childish  to  say  that 
she  did  not  consent.  In  respect  of  a  contract,  fraud  does  not  destroy 
the  consent;  it  only  makes  it  revocable.    Money  or  goods  obtained 
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by  false  pretenses  still  become  the  property  of  the  fraudulent 
obtainer  unless  and  until  the  contract  is  revoked  by  the  person 
defrauded,  and  it  has  never  been  held  that,  as  far  as  regards  the 
application  of  the  criminal  law,  the  repudiation  of  the  contract  had 
a  retrospective  efifect,  or  there  would  have  been  no  distinction  be- 
tween obtaining  money  under  false  pretenses  and  theft.  A  second 
and  far  more  effective  way  of  stating  the  argument,  however,  is  that 
connection  with  a  diseased  man  and  connection  with  a  sound  man 
are  things  so  essentially  different  that  the  wife's  submission  with- 
out knowledge  of  the  facts  is  no  consent  at  all.  It  is  said  that  such 
a  case  rests  upon  the  same  footing  with  the  consent  to  a  supposed 
surgical  operation  or  to  connection  with  a  man  erroneously  sup- 
posed to  be  the  woman's  husband.  In  the  latter  case  there  has 
been  great  difference  of  judicial  opinion  as  to  whether  it  did  or  did 
not  amount  to  the  crime  of  rape.  •  •  •  A  third  way  of  putting 
the  case  is,  that  inasmuch  as  the  act  done  amounts  to  legal  cruelty 
according  to  the  doctrines  formerly  of  the  ecclesiastical  courts,  and 
now  of  the  divorce  court,  it  cannot  be  said  to  be  within  the  consent 
implied  by  the  marital  relation.  These  different  ways  of  putting 
the  argument  in  favor  of  a  conviction  have  some  important  differ- 
ences. According  to  each  the  consent  of  the  marital  relation  does 
not  apply  to  the  thing  done — a  fact  as  to  which  there  does  not  seem 
to  be  room  for  doubt,  and  according  to  each  the  want  of  it  makes  the 
transaction  an  assault.  •  •  •  If  the  first  view  be  correct,  every 
man,  as  has  been  pointed  out,  who  knowingly  gives  a  piece  of  bad 
money  to  a  prostitute  to  procure  her  consent  to  intercourse,  or  who 
seduces  a  woman  by  representing  himself  to  be  what  he  is  not,  is 
guilty  of  assault,  and,  as  it  seems  to  me,  therefore  of  rape.  If  the 
second  view  be  correct,  it  applies  in  similar  events  just  as  much  to 
unmarried  as  to  married  people,  unless  the  circumstances  should 
establish  that  the  parties  were  content  to  take  their  chances  as  to 
their  respective  states  of  health ;  and  the  allegation  that  a  man  had 
given  an  assurance  to  a  prostitute  before  having  intercourse  with 
her  that  he  was  sound  when  he  was  not  so  in  fact,  might  be  a  ground 
for  putting  him  upon  a  trial  for  rape.  If  the  third  view  be  correct, 
it  places  the  married  man,  in  the  eye  of  the  criminal  law,  in  a  much 
worse  position  than  the  unmarried,  and  makes  him  guilty  of  an 
assault  and  possibly  of  rape,  when  an  unmarried  man  would  not  be 
liable  to  the  same  consequences.  It  may  be  said  that,  from  the  moral 
point  of  view,  his  case  is  the  worse ;  but  there  are  two  sides  to  this, 
as  to  most  other  questions.  •  •  •  The  question  raised  is  of  very 
wide  application.  It  does  not  end  with  the  particular  contagion 
under  consideration,  but  embraces  contagion  communicated  by  per- 
sons having  smallpox  or  scarlet  fever,  or  other  like  diseases  quite 
free  from  the  sexual  element,  and  whilst  so  afflicted  coming  into  a 
personal  contact  with  others  which  would  certainly  have  been 
against  the  will  of  those  touched  had  they  known  the  truth.  •  • 
•    Yet  no  one  has  ever  been  prosecuted  for  an  assault  so  constituted. 
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•  •  •  [Similar  views  were  expressed  by  Smith,  Stephen,  Manisty, 
Mathew,  and  Grantham,  J  J.,  Pollock,  B.,  and  Coleridge,  C.  J.]. 
HAWKINS,  J.  I  am  of  opinion  that  the  prisoner  was  rightly  con- 
victed upon  both  counts  of  the  indictment.  •  •  •  About  the 
unlawfulness  and  maliciousness  of  the  prisoner's  conduct  it  seems 
to  me  impossible  to  raise  a  doubt.  It  has  long  been  established  by 
authority  that,  if  a  husband  knowingly  communicates  to  his  wife  a 
venereal  disease,  such  misconduct  amounts  to  legal  cruelty,  and  is 
ground  for  judicial  separation;  and,  in  the  absence  of  evidence  to 
the  contrary,  it  may  be  presumed  that  a  man  suffering  under 
venereal  disease  knows  it,  and  knows  also  that,  if  he  has  communion 
with  his  wife,  he  will  in  all  human  probability  communicate  his 
malady  to  her  (see  Brown  v.  Brown,  L.  Rep.  1  P.  &  D.  46).  It  is 
equally  clear  that  wilfully  to  do  an  unlawful  act  to  the  prejudice 
of  another  is  to  do  it  maliciously.  We  have,  then,  these  elements 
established,  grievous  bodily  harm  unlawfully  and  maliciously  caused. 

•  •  •  I  proceed  now  to  consider  the  question  whether  there  was 
in  fact  an  assault  by  the  prisoner  on  his  wife  occasioning  her  either 
grievous  or  actual  bodily  harm.  I  answer  this  question  also  in  the 
affirmative.  By  the  marriage  contract  a  wife  no  doubt  confers  upon 
her  husband  an  irrevocable  privilege  to  have  sexual  intercourse 
with  her  during  such  time  as  the  ordinary  relations  created  by  such 
contract  subsist  between  them.  For  this  reason  it  is  that  a  husband 
cannot  be  convicted  of  a  rape  committed  by  him  upon  the  person  of 
his  wife.  •  •  *  It  may  be  said  that,  assuming  a  man  to  be  dis- 
eased, still,  as  he  cannot  have  communion  with  his  wife  without  con- 
tact, the  communication  of  the  disease  is  the  result  of  a  lawful  act, 
and  therefore  cannot  be  criminal.  My  reply  to  this  argument  is  that 
if  a  person,  having  a  privilege  of  which  he  may  avail  himself  or 
not  at  his  will  and  pleasure,  cannot  exercise  it  without  at  the  same 
time  doing  something  not  included  in  this  privilege,  and  which  is 
unlawful  and  dangerous  to  another,  he  must  either  forego  his  privi- 
lege or  take  the  consequences  of  his  unlawful  conduct.  •  •  •  I 
ought  perhaps  to  state  that,  even  if  to  hold  a  husband  liable  for  an 
assault  under  such  circumstances  would  be  to  subject  him  also  to  a 
charge  of  rape,  the  opinion  I  have  above  expressed  would  not  be 
changed.  No  jury  would  be  found  to  convict  a  husband  of  rape  on 
his  wife  except  under  very  exceptional  circumstances,  any  more  than 
they  would  convict  of  larceny  a  servant  who  stealthily  appropriated 
to  her  own  use  a  pin  from  her  mistress's  pincushion.  •  •  •  The 
cases  put  of  a  person  suffering  from  smallpox,  diphtheria  or  any 
other  infectious  disorder,  thoughtlessly  giving  a  wife  or  child  a  mere 
affectionate  kiss  or  shake  of  the  hand  from  which  serious  conse- 
quences never  contemplated  ensued,  seem  to  me  cases  in  which  it  is 
impossible  to  suppose  any  criminal  prosecution  would  be  tolerated, 
or  could,  if  tolerated,  result  in  a  conviction;  but  T  can  picture  to 
myself  a  state  of  things  in  which  a  kiss  or  shake  of  the  hand  given 
by  a  diseased  person,  maliciously,  with  a  view  to  communicate  his 
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disorder,  might  well  form  the  subject  of  criminal  proceedings.  I 
will  not,  however,  stop  to  discuss  such  imaginary  cases  further.  The 
case  of  B.  v.  Bennett,  4  F.  &  F.  1105,  decided  in  1866,  is  an  author- 
ity directly  in  support  of  the  yiew  I  have  taken.  The  indictment 
was  for  an  indecent  assault  on  a  girl  who  had  consented  to  sleep 
with  the  prisoner,  who  had  connection  with  her,  and  communicated 
to  her  a  foul  disease.  Willes,  J.,  before  whom  the  case  was  tried, 
in  summing  up,  told  the  jury  tiiat,  though  it  would  have  been  impos- 
sible to  have  established  rape,  yet  if  the  girl  did  not  consent  to  the 
aggravated  circumstances — i.  e.,  to  connection  with  a  diseased  man 
— ^his  act  would  be  an  assault.  •  •  •  The  intercourse  which 
takes  place  between  husband  and  wife  after  marriage  is  not  by 
virtue  of  any  special  consent  on  her  part,  but  in  mere  submission  to 
an  obligation  imposed  upon  her  by  law.  Consent  is  immaterial.  In 
the  case  of  unmarried  persons,  however,  consent  is  necessary  previ- 
ous to  every  act  of  communion,  and  if  a  common  prostitute  were  to 
charge  with  a  criminal  offense  a  man  who,  in  having  had  connection 
with  her  had  infected  her  with  disease,  few  juries  would,  under 
ordinary  circumstances,  hesitate  to  find  that  each  party  entered 
into  the  immoral  communion  tacitly  consenting  to  take  all  risks. 
In  the  case  of  women  other  than  prostitutes,  the  circumstances  of 
each  particular  case  would  have  to  be  considered,  and  the  question 
how  far  fraud  vitiates  consent  to  such  communion  would  also  have 
to  be  dealt  with.  In  such  cases,  too,  shame  would  deter  most  decent 
women  from  appealing  to  the  law ;  and,  if  a  man  were  the  sufferer, 
seldom  would  he  incur  the  ridicule  and  exposure  which  would  be 
brought  upon  him.  Considering  how  few  prosecutions  have  been 
instituted  for  such  causes  since  the  decision  in  B.  v.  Bennett,  14 
Cox  124;  s.  c.  C.  A.  lb.  145,  and  entertaining  moreover,  as  I  do,  a 
doubt  whether  any  person,  man  or  woman,  could,  as  against  the 
public  interests,  consent  to  the  infliction  of  grievous  bodily  harm,  so 
as  to  give  a  legal  defense  to  a  criminal  prosecution,  although  such 
consent  might  afford  a  good  defense  to  a  civil  action,  I  do  not  see 
any  reason  for  such  fears  on  the  subject  as  have  been  entertained. 
Anyhow  they  cannot  affect  the  law.  •  •  •  [Similar  views  were 
expressed  by  Day,  Charles,  and  Field,  JJ.].  B.  v.  Clarence,  16  Cox, 
C.  C.  511,  22  Q.  B.  D.  23,  59  L.  T.  780,  37  W.  B.  166,  53  J.  P.  149, 
L.  J.  m.  c.  10,  B.  438,  Md.  514. 

(Eng.  C.  C.  B.,  1755.)  Conspiring  for  Informer's  Beward.  Judg- 
ment was  pronounced  against  the  defendants  on  an  indictment  for 
comforting,  aiding,  and  assisting  Kelly  and  Ellis  in  a  highway  rob- 
bery of  which  the  latter  had  been  convicted.  The  jury  found  by 
special  verdict  that  by  agreement  between  the  defendants,  one  of 
them  (Blee)  induced  Kelly  and  Ellis  to  rob  another  of  defendants 
(Salmon)  in  the  highway  in  order  to  get  the  reward  offered  by  act 
of  parliament  for  apprehending  robbers  in  the  highway.  This 
special  verdict  was  argued  before  all  the  judges  of  England,  and 
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their  judgment  was  pronounced  by  FOSTER,  J.  •  •  •  This  be- 
ing the  state  of  the  case  with  regard  to  Salmon,  the  judges  are  of 
opinion  that  in  consideration  of  law  no  robbery  was  committed  on 
him.  His  property  was  not  taken  from  him  against  his  will.  I  come 
now  to  the  case  which  I  promised  at  the  beginning  to  consider  and 
to  distinguish  from  the  present  case.  One  Norden,  having  been 
informed  that  one  of  the  early  stage  coaches  had  been  frequently 
robbed  near  the  town  by  a  single  highwayman,  resolved  to  use  his 
endeavors  to  apprehend  the  robber.  For  this  purpose  he  put  a  little 
money  and  a  pistol  into  his  pocket,  and  attended  the  coach  in  a  post- 
chaise,  till  the  highwayman  came  up  to  the  company  in  the  coach 
and  to  him,  and  presenting  a  weapon  demanded  their  money.  Nor- 
den  gave  him  the  little  money  he  had  about  him,  and  then  jumped 
out  of  the  chaise  with  his  pistol  in  his  hand ;  and  with  the  assistance 
of  some  others  took  the  highwayman.  The  robber  was  indicted 
about  a  year  ago  in  this  court  for  a  robbery  on  Norden,  and  con- 
victed. And  very  properly,  in  my  opinion,  was  he  convicted.  But 
that  case  differs  widely  from  the  present.  In  that  case  Norden  set 
out  with  a  laudable  intention  to  use  his  endeavors  for  apprehending 
the  highwayman,  in  case  he  should  that  morning  come  to  rob  the 
coach,  which  at  that  time  was  totally  uncertain ;  and  it  was  equally 
uncertain  whether  he  would  come  alone  or  not.  In  the  case  now 
under  consideration  there  was  a  most  detestable  conspiracy  between 
Salmon  and  the  rest  of  the  prisoners,  that  his  property  should  be 
taken  from  him  under  the  pretense  and  show  of  a  robbery ;  and  time, 
place,  and  every  other  circumstance  were  known  to  Salmon  before- 
hand, and  agreed  to  by  him.  *  •  •  Defendants  discharged.  Mc- 
Daniers  Case,  Foster  C.  L.  121,  B.  152,  Ke.  259. 

(Eng.  C.  C.  B.,  1801.)  Servant  Aiding  Burglars.  The  prisoners 
intending  to  rob  the  factory  of  Mr.  Boulton,  asked  his  watchman  to 
assist  them ;  he  agreed,  but  immediately  informed  Mr.  Boulton,  who 
assented  that  he  should  open  the  front  gate  for  the  burglars  and 
continue  with  them.  The  servant  let  them  into  the  yard ;  they  went 
in  the  outside  door,  which  was  not  fastened,  went  upstairs,  bolted 
a  door  behind  them  there,  broke  open  the  counting  house  and  desks, 
which  were  locked,  took  150  guineas  and  some  silver  ingots,  which 
Mr.  Boulton  had  marked  and  left  for  evidence,  came  down,  and  were 
arrested  in  the  yard  as  they  were  going  out.  On  this  case  it  was 
urged  that  no  felony  was  proved,  as  the  whole  was  done  with  Mr. 
Boulton 's  knowledge  and  consent,  and  the  servant's  acts  were  his. 
After  conviction  the  case  was  argued  before  all  the  judges  in  the 
exchequer  chamber,  and  the  majority  of  them  were  of  opinion  that 
there  was  no  assent  by  Boulton ;  that  his  object  being  to  detect  the 
prisoners  he  only  gave  them  a  greater  facility  to  commit  the  larceny 
than  they  otherwise  might  have  had;  and  that  this  could  no  more 
be  considered  as  an  assent,  than  if  a  man,  knowing  of  the  intent  of 
thieves  to  break  into  his  house,  were  not  to  secure  it  with  the  usual 
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number  of  bolts.  That  there  was  no  distinguishing  between  the 
degrees  of  facility  a  thief  might  have  given  to  him.  That  it  could 
only  be  considered  as  an  apparent  assent.  1  hat  Boulton  never  meant 
that  the  prisoners  should  take  away  his  property.  And  the  circum- 
stance of  the  design  originating  with  the  prisoners,  and  Boulton 's 
taking  no  step  to  facilitate  or  induce  the  offense  until  after  it  had 
been  thought  of  and  resolved  on  by  them,  formed  with  some  of  the 
judges  a  very  considerable  ingredient  in  the  case.  •  •  •  Law- 
rence, J.,  doubted  whether  there  was  not  assent  by  Mr.  Boulton. 
Eggington's  Case,  2  East  P.  C.  494,  666,  2  B.  &  P.  508,  5  R.  R.  689, 
B.  154,  C.  326,  Ke.  260. 

(Eng.  C.  C.  R.,  1811.)  Decoy  Escape.  Defendant  was  tried  before 
Wood,  B.,  for  aiding  Antoine  Mallet,  a  French  prisoner  of  war,  to 
escape,  by  arranging  with  him  to  pass  him  in  a  hired  post-chaise 
near  the  prison  limits,  and  take  him  in  and  drive  on,  which  she  did. 
It  appeared  in  evidence  that  there  was  no  real  escape  on  the  part  of 
Mallet,  but  that  he  was  employed  by  the  agent  for  French  prisoners^ 
under  the  direction  of  the  transport  board,  to  detect  the  defendant, 
who  was  supposed  to  have  been  instrumental  in  the  escape  of  many 
French  prisoners  from  Northampton,  and  that  all  the  acts  done  by 
Mallet,  the  contract  for  the  money  to  be  paid  to  the  defendant,  and 
the  place  to  which  they  were  to  go  before  they  would  be  stopped, 
were  previously  concerted  between  the  agent  for  the  prisoners  and 
Mallet,  and  Mallet  had  no  intention  to  go  away  or  escape.  It  was 
objected  by  the  counsel  for  the  defendant  that  the  commissary, 
having  given  license  to  Mallet  to  go  to  the  place  he  did  go  to,  had 
enlarged  the  limits  of  his  parole  to  that  place,  and  therefore  Mallet 
could  not  be  said  to  have  escaped,  nor  could  the  defendant  be  said 
to  have  assisted  him  in  escaping  out  of  the  limits  of  his  parole.  The 
learned  judge  proceeded  in  the  trial,  and  the  defendant  was  con- 
victed, but  he  respited  the  judgment  and  reserved  the  point  for  the 
consideration  of  the  judges.  In  Trinity  term,  June  15,  1811,  all  the 
judges  met  (except  Lawrence),  when  they  held  the  conviction 
wrong,  inasmuch  as  the  prisoner  never  escaped  nor  intended  to 
escape.    B.  v.  Martin,  Russell  &  R.  196,  B.  156. 

(Ga.  Sup.  Ct.,  1875.)  Invited  by  Owner's  Orders.  On  indictment 
and  trial  for  stealing  30  pounds  of  seed  cotton  it  appeared  that  the 
owner  was  informed  by  his  tenant  that  defendant  wanted  to  get 
some  cotton ;  that  he  ordered  the  tenant  to  have  defendant  come  and 
get  it;  that  the  tenant  went  as  ordered;  that  the  owner  and  others 
armed  and  concealed  themselves  near  the  cotton  house ;  that  defend- 
ant came  and  stopped  near  the  house;  that  the  tenant  went  in, 
brought  out  a  basket  of  cotton  and  gave  it  to  defendant;  and  that 
he  started  off  with  it.  The  owner  and  his  party  then  called  **halt,'^ 
and  fired  their  guns  into  the  air.  Defendant  dropped  the  cotton  and 
escaped.    He  was  convicted,  and  appealed.    BLECKLEY,  J.     •    * 
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*  It  seems  to  be  settled  law  that  traps  may  be  set  to  catch  the 
guilty,  and  the  business  of  trapping  has,  with  the  sanction  of  courts, 
been  carried  pretty  far.  Opportunity  to  commit  crime  may,  by  de- 
sign, be  rendered  the  most  complete ;  and,  if  the  accused  embrace  it, 
he  will  still  be  criminal.  Property  may  be  left  exposed  for  the 
express  purpose  that  a  suspected  thief  may  commit  himself  by  steal- 
ing it.  The  owner  is  not  bound  to  take  any  measures  for  security. 
He  may  repose  upon  the  law  alone,  and  the  law  will  not  inquire  into 
his  motive  for  trusting  it.  But  can  the  owner  directly,  through  his 
agent,  solicit  the  suspected  party  to  come  forward  and  commit  the 
criminal  act,  and  then  complain  of  it  as  a  crime,  especially  where 
the  agent  to  whom  he  has  intrusted  the  conduct  of  the  transaction 
puts  his  own  hand  into  the  corpus  delicti,  and  assists  the  accused  to 
perform  one  or  more  of  the  acts  necessary  to  constitute  the  offense? 
Should  not  the  owner  and  his  agent,  after  making  everything  ready 
and  easy,  wait  passively,  and  let  the  would-be  criminal  perpetrate 
the  offense  for  himself  in  each  and  every  essential  part  of  it?  It 
would  seem  to  us  that  this  is  the  safer  law,  as  well  as  the  sounder 
morality,  and  we  think  it  accords  with  the  authorities:  2  Leach, 
913 ;  2  East  P.  C.  c.  16,  §  101,  p.  666 ;  R.  v.  Johnson,  1  Car.  &  M.  (41 
E.  C.  L.)  218;  Dodge  v.  Brittain,  Meigs  (19  Tenn.)  84;  Kemp  v.  S., 
11  Hump.  (30  Tenn.)  320;  S.  v.  Covington,  2  Bail.  L.  (S.  Car.)  569. 
It  is  diflicurt  to  see  how  a  man  may  solicit  another  to  commit  a  crime 
upon  his  property  and,  when  the  act  to  which  he  was  invited  has 
been  done,  be  heard  to  say  that  he  did  not  consent  to  it.  •  •  • 
Reversed.    Williams  v.  S.,  55  Ga.  391,  3  L.  359. 

(Colo.  Sup.  Ct.,  1893.)  Conspiracy  Suggested  by  Detective.  De- 
fendants Connor  and  Marshall  were  indicted  and  convicted  of  con- 
spiracy, were  denied  motions  for  new  trial  and  in  arrest  of  judg- 
ment ;  and  now  they  appeal.  It  was  proved  that  the  chiefs  of  police 
of  Denver  were  suspected  of  complicity  in  a  bank  robbery,  and  Mar- 
shall was  thought  to  be  in  league  with  them.  Therefore,  Holliday 
was  sent  by  Thiel's  Detective  Agency  to  see  Marshall,  get  his  con- 
fidence, and  learn  what  he  knew  of  the  Denver  police.  Finding  from 
Marshall  that  Connor,  chief  of  police,  would  unite  with  him,  Holli- 
day (with  the  consent  of  the  officers  of  the  D.  &  R.  G.  By.  Co.)  sug- 
gested that  they  form  a  scheme  to  steal  from  that  company,  obtained 
a  letter  of  introduction  from  Marshall  to  Connor,  and  agreed  to 
notify  Marshall,  so  he  could  come  on  and  take  part.  ''To  constitute 
the  crime  there  must  be  not  only  an  agreement  to  co-operate  to  do 
a  certain  act,  but  that  act  must  be  unlawful.  The  unlawful  act  to 
be  done  in  pursuance  of  the  conspiracy  as  charged  in  the  indict- 
ment was  the  commission  of  larceny  in  taking  the  property  of  the 
D.  &  R.  6.  Ry.  Co.  *  •  •  To  constitute  the  crime  of  larceny  at 
the  common  law  there  must  be  a  trespass — ^that  is,  a  taking  of  prop- 
erty without  the  consent  of  the  owner — coupled  with  an  intent  to 
steal  the  property  so  taken.    It  is  therefore  evident  that  the  crime  is 
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not  committed  when,  with  the  consent  of  the  owner,  his  property  is 
taken,  however  g^ty  may  be  the  taker's  purpose  and  intent.  *  * 
*  Counsel  for  the  people  concede  the  soundness  of  the  doctrine  as 
above  announced,  but  seek  to  escape  its  application  upon  the  ground 
that  the  plaintiffs  in  error  were  not  prosecuted  for  stealing  from  the 
railway  company,  and  therefore  the  attitude  of  the  company  made 
no  difference.  In  other  words,  it  is  contended  that  the  conspiracy 
to  do  an  act  constitutes  a  crime,  although  the  act  to  accomplish 
which  the  conspiracy  was  formed  would  not  be  unlawful  if  com- 
mitted. To  state  the  proposition  is  to  refute  it.  •  •  •  Accept- 
ing the  version  of  the  witness  HoUiday  as  true,  it  shows  a  state  of 
facts  that  can  have  no  place  in  the  decent  administration  of  justice." 
Per  GODDARD,  J.,  giving  the  opinion.  Connor  v.  P.,  18  Colo.  373, 
33  Pac.  159,  36  Am.  St.  Itep.  295,  25  L.  R.  A.  341,  F.  19. 

(HI.  ISup.  Ct.,  1896.)  Detective  Suggests  and  Plans  Burglary. 
There  having  been  numerous  burglaries  committed  in  the  town,  the 
authorities  employed  a  detective  to  discover  the  criminals.  He 
sought  the  acquaintance  of  the  defendants,  treated  them  liberally, 
insinuated  that  he  got  his  money  by  burglary,  suggested  that  they 
join  him,  planned  the  burglary,  arranged  to  have  marked  money  in 
a  safe,  opened  it  himself,  and  divided  it  among  defendants.  The 
court  held  that  no  crime  was  shown,  and  said :  ''The  owner  and  his 
agent  may  wait  passively  for  the  would-be  criminal  to  perpetrate 
the  offense,  and  each  and  every  part  of  it,  for  himself,  but  they  must 

£ot  aid,  encourage,  or  solicit  him  that  they  may  seek  to  punish." 
ove  v.  P.,  160  lU.  501,  43  N.  E.  710. 

(Ore.  Sup.  Ct.,  1898.)  Detective  Plans  Bound  Up.  Having  noticed 
that  cattle  were  being  taken  from  the  range,  the  owners  employed  a 
detective  to  discover  the  thieves,  and  gave  him  full  authority  to  do 
anything  necessary  with  the  cattle  to  accomplish  that  object.  He 
sought  the  acquaintance  and  confidence  of  defendants,  suggested  that 
they  steal  cattle,  went  with  them,  notified  the  owner  of  the  plan,  and 
the  owner  consented  and  was  at  the  appointed  place  with  the  sheriff 
to  arrest  the  thieves.  The  detective  and  defendants  gathered  a  con- 
siderable herd  on  the  range  and  were  driving  them  into  another 
county  when  they  met  the  sheriff.  The  court  held  that  the  case  was 
the  same  in  principle  as  if  the  owner  himself  had  arranged  with 
defendants  to  help  him  drive  away  the  cattle.  8.  v.  Hull,  33  Ore. 
56,  54  Pad  159,  72  Am.  St.  Eep.  694,  Kn.  10. 

Farther  cases  on  consent  to  larceny,  §  134. 

(Iowa  Sup.  ct.,  1899.)  Same — Burglary.  Defendant  was  con- 
victed of  burglarizing  a  store,  and  appealed.  It  appeared  that  the 
town  marshal  was  so  zealous  that  be  borrowed  a  key  of  the  defendant 
and  with  it  opened  one  store  and  took  goods  without  the  consent  of 
the  owner,  to  impress  defendant  with  his  criminal  intentions;  bor- 
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rowed  a  key  of  the  clerk  of  another  store  and  furnished  it  to  defend- 
ant, to  enable  him  to  make  a  skeleton  key;  agreed  with  him  on  a 
night  to  commit  the  burglary  in  that  store ;  notified  the  owner  to  be 
on  hand  at  the  stated  hour  that  night,  as  his  store  would  then  be 
opened ;  and  went  in  with  the  defendant  to  take  the  goods.  As  they 
were  coming  out  defendant  was  arrested.  Such  zeal  was  severely 
condenmed  by  the  court,  and  because  of  the  temptation  given  to 
defendant  the  sentence  was  reduced  from  three  years  to  six  months ; 
but  as  the  owner  gave  no  consent  to  the  breaking  and  entry,  and 
simply  prepared  to  defend  his  property,  the  judgment  was  affirmed. 
8.  V.  Abley,  109  Iowa  61,  80  N.  W.  225,  77  Am.  St.  Rep.  520,  46  L.  R. 
A.  862,  Mi.  83. 


MEBOEB. 

§  30.  By  the  old  common  law  if  the  same  act  constituted  a  civil 
wrong  and  a  criminal  offense/ the  civil  injury  was  deemed  merged  in 
the  higher  offense,  or  at  least  redress  for  it  was  suspended  till  con- 
viction of  and  satisfaction  for  the  crime. 

(Mass.  Sup.  Judicial  Gt.,  1854.)  Civil  Action  Without  Indict- 
ment—Embezzlement. BIOELOW,  J.  *  *  *  The  plaintiffs  seek 
to  recover  in  an  action  of  assumpsit  a  large  sum  of  money  alleged 
by  them  to  have  been  fraudulently  abstracted  Irom  their  ticket  office 
by  the  defendant,  while  he  was  in  their  employment  as  depot-master, 
having  charge  of  their  principal  railway  station  in  Boston.  In  re- 
gard to  this  item  of  the  plaintiffs'  claim,  the  defendant  contended  at 
the  trial,  and  requested  the  judge  who  presided  to  instruct  the  jury, 
that  the  plaintiffs  were  not  entitled  to  recover  in  this  action  the 
money  thus  taken  by  the  defendant,  because  their  cause  of  action, 
if  any  they  had,  was  suspended,  until  an  indictment  had  been  found, 
or  complaint  made,  against  the  defendant  for  larceny.  This  request 
was  refused,  and  the  jury  were  instructed,  that  if  the  defendant  had 
fraudulently  taken  and  appropriated  the  plaintiffs'  money  in  the 
manner  alleged,  and  was  thereby  guilty  of  larceny,  he  would  be 
liable  in  the  present  action,  although  no  criminal  prosecution  had 
first  been  instituted  therefor.  It  is  upon  the  correctness  of  this 
instruction  that  the  first  and  main  question  in  the  case  arises. 

The  Doctrine,  that  all  civil  remedies  in  favor  of  a  party  injured  by 
a  felony  are,  as  it  is  said  in  the  earlier  authorities,  merged  in  the 
higher  offense  against  society  and  public  justice,  or,  according  to 
more  recent  cases,  suspended  until  after  the  termination  of  a  crimi- 
nal prosecution  against  the  offender,  is  the  well  settled  rule  of  law 
in  England  at  this  day,  and  seems  to  have  had  its  origin  there  at 
a  period  long  anterior  to  the  settlement  of  this  country  by  our  Eng- 
lish ancestors.    Markham  v.  Cob,  Latch  144,  and  Noy  82 ;  Dawkes  v. 
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Coveneigh,  Style  346 ;  Cooper  v.  Witham,  1  Sid.  375,  and  1  Lev.  247 ; 
Crosby  v.  Leng,  12  East  409 ;  White  v.  Spettigue,  13  M.  &  W.  603. 
1  Chit.  Crim.  Law,  5. 

The  Source,  Whence  the  Doctrine  Took  Its  Rise  in  England,  is 
well  known.  By  the  ancient  common  law,  felony  was  punished  by 
the  death  of  the  criminal,  and  the  forfeiture  of  all  his  lands  and 
goods  to  the  crown.  Inasmuch  as  an  action  at  law  against  a  person, 
whose  body  could  not  be  taken  in  execution  and  whose  property  and 
effects  belonged  to  the  king,  would  be  a  useless  and  fruitless  remedy, 
it  was  held  to  be  merged  in  the  public  offense.  Besides,  no  such 
remedy  in  favor  of  the  citizen  could  be  allowed  without  a  direct 
interference  with  the  royal  prerogative.  Therefore  a  party  injured 
by  a  felony  could  originally  obtain  no  recompense  out  of  the  estate 
of  a  felon,  nor  even  the  restitution  of  his  own  property,  except  after 
a  conviction  of  the  offender.  •  •  •  But  these  incidents  of  fel- 
ony, if  they  ever  existed  in  this  state,  were  discontinued  at  a  very 
early  period  in  our  colonial  history.  Forfeiture  of  lands  or  goods, 
on  conviction  of  crime,  was  rarely,  if  ever,  exacted  here;  and  in 
many  cases,  deemed  in  England  to  be  felonies  and  punishable  with 
death,  a  much  milder  penalty  was  inflicted  by  our  laws.  Conse- 
quently the  remedies,  to  which  a  party  injured  was  entitled  in  cases 
of  felony,  were  never  introduced  into  our  jurisprudence.  *  •  • 
Without  regard,  however,  to  the  causes  which  originated  the  doc- 
trine, it  has  been  urged  with  great  force  and  by  high  authority, 

That  the  Bule  Now  Rests  on  Public  Policy;  12  East  413,  414;  that 
the  interests  of  society  require,  in  order  to  secure  the  effectual  pros- 
ecutions of  offenders  by  persons  injured,  that  they  should  not  be 
permitted  to  redress  their  private  wrongs,  until  public  justice  has 
been  first  satisfied  by  the  conviction  of  felons;  that  in  this  way  a 
strong  incentive  is  furnished  to  the  individual  to  discharge  a  public 
duty,  by  bringing  his  private  interest  in  aid  of  its  performance, 
which  would  be  wholly  lost,  if  he  were  allowed  to  pursue  his  remedy 
before  the  prosecution  and  termination  of  a  criminal  proceeding.  • 
•  •  The  whole  system  of  the  administration  of  criminal  justice 
in  England  is  thus  made  to  depend  very  much  upon  the  vigilance 
and  efforts  of  private  individuals.  There  is  no  public  officer,  ap- 
pointed by  law  in  each  county,  as  in  this  commonwealth,  to  act  in 
behalf  of  the  government  in  such  cases,  and  take  charge  of  the  pros- 
ecution, trial  and  conviction  of  offenders  against  the  laws.  It  is 
quite  obvious  that,  to  render  such  a  system  efficacious,  it  is  essential 
to  use  means  to  secure  the  aid  and  co-operation  of  those  injured  by 
the  commission  of  crimes,  which  are  not  requisite  with  us.    •     •    • 

On  the  Other  Hand,  in  the  absence  of  any  reasons,  founded  on 
public  policy,  requiring  the  recognition  of  the  rule,  the  expediency 
of  its  adoption  may  well  be  doubted.  If  a  party  is  compelled  to 
await  the  determination  of  a  criminal  prosecution  before  he  is  per- 
mitted to  seek  his  private  redress,  he  certainly  has  a  strong  motive 
to  stifle  the  prosecution  and  compound  with  the  felon.    Nor  can  it 
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contribute  to  the  purity  of  the  administration  of  justice,  or  tend  to 
promote  private  morality,  to  suffer  a  party  to  set  up  and  maintain 
in  a  court  of  law  a  defense  founded  solely  upon  his  own  criminal 
act.  The  right  of  every  citizen,  under  our  constitution,  to  obtain 
justice  promptly  and  without  delay,  requires  that  no  one  should  be 
delayed  in  obtaining  a  remedy  for  a  private  injury,  except  in  a  case 
of  the  plainest  public  necessity.  There  being  no  such  necessity  call- 
ing for  the  adoption  of  the  rule  under  consideration,  we  are  of  opin- 
ion that  it  ought  not  to  be  engrafted  into  our  jurisprudence.  We  are 
strengthened  in  this  conclusion  by  the  weight  of  American  authority, 
and  by  the  fact  that  in  some'  of  the  states,  where  the  rule  had  been 
established  by  decisions  of  the  courts,  it  has  been  abrogated  by  leg- 
islative enactments.  Pettingill  v.  Bideout,  6  N.  H.  454;  Cross  v. 
Guthery,  2  Root  (Conn.)  90;  Piscataqua  Bank  v.  Tumley,  1  Miles 
(Pa.)  312 ;  Foster  v.  C,  8  W.  &  S.  (Pa.)  77 ;  Patton  v.  Freeman,  Coxe 
(1  N.  J.  L.)  113;  Hepburn's  case,  3  Bland  (Md.)  114;  Allison  v. 
Farmers'  Bank  of  Virginia,  6  Band.  (Va.)  204,  223;  White  v.  Fort, 
3  Hawks  (10  N.  Car.)  251;  Robinson  v.  Culp,  1  Treadw.  L.  (S.  C.) 
231 ;  Story  v.  Hammond,  4  Ohio  376 ;  Ballew  v.  Alexander,  6  Humph. 
(25  Tenn.)  433;  Blassingame  v.  Glaves,  6  B.  Monr.  (Ky.)  38.  Rev. 
Sts.  of  N.  Y.  Part.  3,  c.  4,  §  2.  St.  of  Maine  of  1844,  c.  102.  •  •  • 
Judgment  on  verdict.  Boston  &  W.  By.  Co.  v.  Dana,  1  Gray  83, 
En.  20. 

(Fla.  Sup.  Ct.,  1891.)  Plea  of  Prosecution  Pending.  In  an  action 
for  $10,000  damages  for  causing  the  burning  of  a  cotton  gin  house 
and  machinery,  defendant  pleaded  that  the  cause  of  action  for  which 
recovery  was  sought  was  a  felony,  that  defendant  had  been  indicted 
therefor,  and  that  the  indictment  was  still  pending,  wherefore  plain- 
tiff's  suit  should  be  abated.  A  demurrer  to  this  plea  was  held  prop- 
erly sustained,  because  the  government  needs  no  aid  from  the  citi- 
zen in  criminal  prosecutions,  and  there  is  no  forfeiture  of  goods  for 
felony,  which  were  the  reasons  for  the  rule  in  England,  that  civil  ac- 
tions could  not  be  maintained  against  the  felon,  for  injuries  arising 
out  of  the  felony.  Williams  v.  Dickenson,  28  Fla.  90,  9  So.  847,  En. 
18. 

§  31.  There  are  three  grades  of  crime  as  to  enormity-— treasons, 
felonies,  and 


§  32.  By  the  common  law,  if  the  same  act  or  series  of  acts  const!- 
tated  a  misdemeanor  and  a  felony,  the  smaller  offense  was  merged 
in  the  greater. 

(Conn.  Sup.  Ct.  of  Errors,  1889.)    Oonspirapy  to  Steal— What  is 
Felony.    Information  for  conspiracy  with  another  to  steal.    Defend- 
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ant  was  convicted  and  sentenced,  and  appealed.  She  excepted  to 
the  refusal  of  the  court  to  instruct  the  jury  that  the  conspiracy  was 
merged  in  the  theft  committed;  and  the  theft  being  proved,  no  con- 
viction could  be  had  for  the  conspiracy.  ANDREWS,  C.  J.  *  * 
•  The  broad  claim  of  the  appellant  is,  that  if  the  crime  to  commit 
which  the  conspiracy  is  formed  is  actually  committed,  then  the  con- 
spiracy is  merged  in  the  committed  crime  and  ceases  itself  to  be  a 
crime  at  all.  It  is  admitted,  however,  that  if  the  contemplated 
crime  be  of  that  class  of  crimes  called  misdemeanors,  the  conspiracy 
is  not  merged;  and  that  in  a  case  where  there  is  a  conspiracy  to 
commit  a  misdemeanor  and  the  misdemeanor  is  actually  committed, 
the  offender  may  be  punished  for  the  conspiracy  and  for  the  mis- 
demeanor also.  But  it  is  insisted  that  if  the  contemplated  crime  is 
of  that  class  called  felonies,  then  if  the  felony  is  actually  committed 
the  conspiracy  is  merged  and  no  longer  exists  as  a  separate  and 
distinct  offense.  •  •  *  The  force  of  the  argument  comes  largely 
from  the  use  of  the  word  ** felony,"  and  in  giving  to  it  the  same 
meaning  it  had  in  the  common  law.  Originally  the  term  imported 
all  those  offenses  of  which  the  feudal  consequence  was  the  forfeiture 
of  all  the  offender's  land  and  goods;  to  which,  in  later  times,  capital 
or  other  punishment  was  sometimes  added.  In  American  law  the 
word  has  no  clearly  defined  meaning  except  as  it  is  given  a  mean- 
ing by  some  statute.  •  •  •  Mr.  Bishop  in  his  treatise  on  Crim- 
inal Law  (7  Ed.),  §814,  after  discussing  the  rule  that  a  conspiracy 
merges  in  a  felony,  remarks:  **The  doctrine,  the  reader  perceives, 
is  contrary  to  just  principle;  it  has  been  rejected  in  England,  and 
though  there  may  be  states  in  which  it  is  binding  on  the  courts,  it 
is  not  to  be  deemed  the  general  American  law."  •  •  •  In  the 
absence  of  statutory  graduation  there  is  no  test  by  which  to  deter- 
mine the  grade  of  crimes  other  than  the  punishment  which  may  be 
inflicted.  Conspiracy  may  be  punished  by  imprisonment  in  the  state 
prison  for  a  term  not  exceeding  five  years  and  by  a  fine  not  exceed- 
ing five  hundred  dollars.  Larceny  to  any  value  less  than  fifteen 
dollars  can  be  punished  by  no 'more  than  thirty  days  in  the  county 
jail  and  a  fine  of  not  more  than  seven  dollars.  By  this  test  con- 
spiracy is  much  the  greater  crime.  Nor  are  the  ingredients  of 
conspiracy  the  same  as  of  theft.  Theft  may  be  committed  by  one 
person  as  well  as  by  two  or  more ;  it  requires  some  physical  act  .in 
the  nature  of  a  trespass  by  which  the  possession  of  the  thing  stolen 
is  taken  from  the  owner,  and  the  act  must  be  accompanied  by  the 
intent  of  the  thief  to  deprive  the  owner  of  his  property.  On  the 
other  hand  conspiracy  cannot  be  committed  except  by  two  or  more 
persons.  •  •  •  Upon  the  whole  examination  we  are  of  opinion, 
upon  principle  as  well  as  upon  authority,  that  this  conviction  for 
a  conspiracy  to  commit  theft  ought  to  be  sustained,  although  the 
evidence  by  which  it  was  proved,  proved  also  that  the  theft  had 
been  actually  committed.  Affirmed.  S.  v.  Setter,  57  Conn.  461,  18 
Atl.  782,  14  Am.  St.  Rep.  121,  Kn.  109. 
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(Mich.  Sup.  Ct.,  1893.)  Conviction  of  Lesser  Crime  Contained  in 
Charge  of  Oreater.  Abbott  appeals  from  conviction  of  rape  on  a 
girl  of  10  years  with  her  consent.  LONG,  J.  •  •  *  The  court 
also  erred  in  instructing  the  jury  that  they  must  convict  the 
respondent  of  rape  if  at  all.  The  information  for  rape  also  con- 
tained a  charge  of  the  offense  of  assault  with  intent  to  commit 
the  crime  of  rape,  and  an  assault  and  battery ;  and  the  jury  should 
have  been  instructed  that  they  might  convict  him  of  either  of  the 
lesser  offenses.  How.  St.  §9428,  provides:  **Upon  an  indictment 
for  any  offense  consisting  of  different  degrees,  as  prescribed  in 
this  title,  the  jury  may  find  the  accused  not  guilty  of  the  offense 
in  the  degree  charged  in  the  indictment,  and  may  find  such  accused 
person  guilty  of  any  degree  of  such  offense  inferior  to  that  charged 
in  the  indictment,  or  of  any  attempt  to  commit  such  offense."  In 
P.  V.  McDonald,  9  Mich.  149,  it  is  said:  **It  is  a  general  rule  of 
criminal  law  that  a  jury  may  acquit  of  the  principal  charge,  and 
find  the  prisoner  guilty  of  an  offense  of  a  lesser  grade,  if  contained 
within  it."  The  provision  of  the  statute  above  quoted  was  cited 
in  that  case.  It  was  settled  in  Hanna  v.  P.,  19  Mich.  316,  that 
under  an  information  charging  rape  it  is  competent  to  find  the 
respondent  guilt v  of  an  assault  with  intent  to  ravish.  *  •  • 
New  trial  granted.  P.  v.  Abbott,  97  Mich.  484,  56  N.  W.  862,  37 
Am.  St.  Rep.  360. 

THE  TWO  PRIMAET  ELEMENTS  OF  A  CBIME. 

§  33.  Ordinarily  there  can  be  no  crime  without  a  union  of  these 
two  elements:  1,  the  mens  rea  or  criminal  intent;  and,  2,  the  corpus 
delicti  or  criminal  act.  This  principle  is  expressed  in  the  maxim: 
Actus  non  f acit  reum,  nisi  mens  sit  rea. 
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NATURE  AND  KINDS  OF  INTENT. 

§34.  Oeneral  Statement.  Oriminal  intent  is  the  state  of 
mind  of  the  criminal  at  the  time  of  committing  the  crime,  essential 
to  criminality  in  the  particular  case,  to  be  carefully  distinguished 
from  the  motive  which  induces  him  to  do  the  act,  and  is  of  two 
principal  kinds:  general  and  specific.  The  general  intent  may  be 
any  one  of  the  following:  1,  a  direct  intent  to  do  the  criminal 
act;  2,  an  intent  to  do  some  other  illegal  act,  from  the  doing  of 
which  the  criminal  act  results  as  an  unforeseen  but  natural  conse- 
quence; or,  3,  a  criminal  neglect  of  a  legal  duty,  irrespective  of 
any  actual  intent,  from  which  neglect  the  criminal  act  results  as 
a  natural  consequence,  which  is  also  known  as  constructive  intent, 
but  which  we  will  call  negative  intent.  One  or  another  of  these 
states  of  mind  must  be  found  to  convict  of  any  crime,  unless  the 
legislature  has  expressly  or  by  plain  implication  declared  that 

(84) 
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breach  of  the  legal  duty  shall  be  criminal  regardless  of  any  intent. 
In  crimes  which  consist  of  doing  an  act  with  a  particular  purpose, 
this  purpose  is  called  the  specific  intent;  which  must  generally  be 
direct,  but  to  a  certain  extent  may  be  supplied  by  construction  from 
a  similar  purpose. 

§  35.    ' '  Criminal  Intent  is  the  State  of  Mind  of  the  Criminal.  * ' 

(Eng.  C.  C.  B.,  1889.)  Meaning  of  Criminal  IntenV-Statutory 
Crimes — Bigamy.  In  this  case  the  prisoner  was  convicted  of  big- 
amy. She  was  married  on  Sept.  11,  1880,  and  was  deserted  by  her 
husband  on  Dec.  13,  1881.  From  inquiries  which  she  and  her 
father  made  about  him  from  his  brother,  she  was  led  to  believe  that 
he  had  been  lost  in  a  vessel  bound  for  America,  which  went  down 
with  all  hands.  In  January,  1887,  she  married  again,  supposing 
herself  to  be  a  widow.  Her  first  husband  returned  from  America 
in  December,  1887.  The  jury  found  that  the  prisoner,  in  good 
faith,  and  on  reasonable  grounds,  believed  her  husband  to  be  dead 
at  the  time  of  her  second  marriage.  The  statute  upon  which  the 
indictment  was  framed  is  24  &  25  Vict.  c.  100,  §57,  which  is  in 
these  words:  ** Whoever,  being  married,  shall  marry  any  other 
person  during  the  life  of  the  former  husband  or  wife  shall  be 
guilty  of  felony,  punishable  with  penal  servitude  for  not  more  than 
seven  years,  or  imprisonment  with  or  without  hard  labor  for  not 
more  than  two  years;"  with  a  proviso  that  ** nothing  in  this  act 
shall  extend  to  any  person  marrying  a  second  time  whose  husband 
or  wife  shall  have  been  continually  absent  from  such  person  for  the 
space  of  seven  years  last  past,  and  shall  not  have  been  known  by 
such  person  to  be  living  within  that  time." 

[Several  of  the  judges  gave  separate  opinions  in  this  case,  which 
have  been  much  cited  and  quoted  from  since;  but  the  opinion  of 
Stephen,  J.,  is  most  referred  to,  because  of  the  excellent  state- 
ment of  the  meaning  of  criminal  intent  given  by  him.  Cave,  Charles, 
Day,  Grantham,  Hawkins,  and  Willis,  JJ.,  and  Coleridge,  C.  J.,  con- 
curred with  Stephen,  J.,  in  the  result.  Dissenting  opinions  were 
given  by  Manisty  and  Denman,  JJ.,  concurred  in  by  Field,  Hud- 
dleston,  and  Pollock.] 

After  stating  that  he  had  tried  the  case  on  the  circuit,  instructed 
the  jury  that  belief  on  reasonable  grounds  that  the  husband  waa 
dead  was  no  defense,  and,  on  conviction,  passed  a  nominal  sentence, 
STEPHEN,  J.,  said  he  did  so  to  settle  a  question  that  had  been 
much  debated,  and  not  as  an  expression  of  his  own  views.  The 
following  is  from  his  opinion:  **My  view  of  the  subject  is  based 
upon  a  particular  application  of  the  doctrine  usually,  though  I 
think  not  happily,  described  by  the  phrase  *non  est  reus,  nisi  mens 
sit  rea.'     Though  this  phrase  is  in  common  use,  I  think  it  most 
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unfortunate,  and  not  only  likely  to  mislead,  but  actually  mislead- 
ing, on  the  following  grounds:  It  naturally  suggests  that,  apart 
from  all  particular  deilnitions  of  crimes,  such  a  thing  exists  as  a 
*  mens  rea, '  or  *  guilty  mind, '  which  is  always  expressly  or  by  impli- 
cation involved  in  every  definition.  This  is  obviously  not  the  case, 
for  the  mental  elements  of  different  crimes  differ  widely.  ^Mens 
rea'  means,  in  the  case  of  murder,  malice  aforethought;  in  the  case 
of  theft,  an  intention  to  steal;  in  the  case  of  rape,  an  intention  to 
have  forcible  connection  with  a  woman  without  her  consent;  and 
in  the  case  of  receiving  stolen  goods,  knowledge  that  the  goods 
were  stolen.  In  some  cases  it  denotes  mere  inattention.  For 
instance,  in  the  case  of  manslaughter  by  negligence  it  may  mean 
forgetting  to  notice  a  signal.  It  appears  confusing  to  call  so  many 
dissimilar  states  of  mind  by  one  name.  It  seems  contradictory, 
indeed,  to  describe  a  mere  absence  of  mind  as  a  'mens  rea,'  or  guilty 
mind.  The  expression  again  is  likely  to,  and  often  does,  mislead. 
To  an  unlegal  mind  it  suggests  that  by  the  law  of  England  no  act 
is  a  crime  which  is  done  from  laudable  motives;  in  other  words, 
that  immorality  is  essential  to  crime.  It  will,  I  think,  be  found 
that  much  of  the  discussion  of  the  law  of  libel  in  Shipley's  Case,  4 
Doug.  73,  21  St.  Trials,  847,  proceeds  upon  a  more  or  less  distinct 
belief  to  this  effect.  It  is  a  topic  frequently  insisted  upon  in  ref- 
erence to  political  offenses,  and  it  was  urged  in  a  recent  notorious 
case  of  abduction,  in  which  it  was  contended  that  motives  said  to 
be  laudable  were  an  excuse  for  the  abduction  of  a  child  from  its 
parents.  Like  most  legal  Latin  maxims,  the  maxim  of  *mens  rea' 
appears  to  me  to  be  too  short  and  antithetical  to  be  of  much  practi- 
cal value.  It  is,  indeed,  more  like  the  title  of  a  treatise  than  a  prac- 
tical rule.  •  •  •  The  principle  involved  appears  to  me,  when 
fully  considered,  to  amount  to  no  more  than  this :  The  full  defini- 
tion of  every  crime  contains  expressly  or  by  implication  a  propo- 
sition as  to  a  state  of  mind.  Therefore,  if  the  mental  element  of 
any  conduct  alleged  to  be  a  crime  is  proved  to  have  been  absent 
in  any  given  case,  the  crime  so  defined  is  not  committed;  or,  again, 
if  a  crime  is  fully  defined,  nothing  amounts  to  that  crime  which 
does  not  satisfy  that  definition.  Crimes  are  in  the  present  day 
much  more  accurately  defined  by  statute  or  otherwise  than  they 
formerly  were.  The  mental  element  of  most  crimes  is  marked  by 
one  of  the  words  *  maliciously, '  *  fraudulently,'  'negligently,'  or 
'knowingly,'  but  it  is  the  general — I  might,  I  thing,  say,  the  inva- 
riable— ^practice  of  the  legislature  to  leave  unexpressed  some  of  the 
mental  elements  of  crime.  In  all  cases  whatever,  competent  age, 
sanity,  and  some  degree  of  freedom  from  some  kinds  of  coercion 
are  assumed  to  be  essential  to  criminality,  but  I  do  not  believe  they 
are  ever  introduced  into  any  statute  by  which  any  particular  crime 
is  defined.  The  meaning  of  the  words  *  malice,'  'negligence,'  and 
^ fraud'  in  relation  to  particular  crimes  has  been  ascertained  by 
numerous  cases.     Malice  means  one  thing  in  relation  to  murder, 
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another  in  relation  to  the  malicious  mischief  act,  and  a  third  in 
relation  to  Ubel,  and  so  of  fraud  and  negligence.  With  regard  to 
knowledge  of  fact,  the  law,  perhaps,  is  not  quite  so  clear,  but  it 
may,  I  think,  be  maintained  that  in  every  case  knowledge  of  fact 
is  to  some  extent  an  element  of  criminality  as  much  as  competent 
age  and  sanity.  To  take  an  extreme  illustration,  can  any  one  doubt 
that  a  man  who,  though  he  might  be  perfectly  sane,  committed 
what  would  otherwise  be  a  crime  in  a  state  of  somnambulism,  would 
be  entitled  to  be  acquitted?  And  why  is  this?  Simply  because  he 
would  not  know  what  he  was  doing.  A  multitude  of  illustrations 
of  the  same  sort  might  be  given.  I  will  mention  one  or  two  glar- 
ing ones.  Levet's  Case,  1  Hale,  P.  C.  474  [§53],  decides  that  a 
man  who,  making  a  thrust  with  a  sword  at  a  place  where,  upon 
reasonable  grounds,  he  supposed  a  burglar  to  be,  kiUed  a  person 
who  was  not  a  burglar,  was  held  not  to  be  a  felon,  though  he 
might  be  (it  was  not  decided  that  he  was)  guilty  of  killing  per 
infortunium,  or,  possibly,  se  defendendo,  which  then  involved  cer- 
tain forfeitures.  In  other  words,  he  was  in  the  same  situation,  as 
far  as  regarded  the  homicide,  as  if  he  had  killed  a  burglar.  In  the 
decision  of  the  judges  in  M'Naghten's  Case,  10  Clark  &  F.  200  [§  58], 
it  is  stated  that  if,  under  an  insane  delusion,  one  man  killed  another, 
and  if  the  delusion  was  such,  that  it  would,  if  true,  justify  or 
excuse  the  killing,  the  homicide  would  be  justified  or  excused.  This 
could  hardly  be  if  the  same  were  not  law  as  to  a  sane  mistake.  A 
bona  fide  claim  of  right  excuses  larceny,  and  many  of  the  offenses 
against  the  malicious  mischief  act.  Apart,  indeed,  from  the  present 
case,  I  think  it  may  be  laid  down  as  a  general  rule  that  an  alleged 
offender  is  deemed  to  have  acted  under  that  state  of  facts  which 
he  in  good  faith  and  on  reasonable  grounds  believed  to  exist  when 
he  did  the  act  alleged  to  be  an  offense.  I  am  unable  to  suggest 
any  real  exception  to  this  rule,  nor  has  one  ever  been  suggested 
to  me.  A  very  learned  person  suggested  to  me  the  following  case : 
A  constable,  reasonably  believing  a  man  to  have  committed  mur- 
der, is  justified  in  killing  him  to  prevent  his  escape ;  but,  if  he  had 
not  been  a  constable,  he  would  not  have  been  so  justified,  but  would 
have  been  guilty  of  manslaughter.  This  is  quite  true,  but  the  mis- 
take in  the  second  case  would  be  not  only  a  mistake  of  fact,  but  a 
mistake  of  law  on  the  part  of  the  homicide  in  supposing  that  he,  a 
private  person,  was  justified  in  using  as  much  violence  as  a  public 
officer  whose  duty  is  to  arrest,  if  possible,  a  person  reasonably  sus- 
pected of  murder.  The  supposed  homicide  would  be  in  the  same 
position  as  if  his  mistake  of  fact  had  been  true;  that  is,  he  would 
be  guilty,  not  of  murder,  but  of  manslaughter.  I  think,  therefore, 
that  the  cases  reserved  fall  under  the  general  rule  as  to  mistakes 
of  fact,  and  that  the  convictions  ought  to  be  quashed.  I  will  now 
proceed  to  deal  with  the  arguments  which  are  supposed  to  lead  to 
the  opposite  result.  •  •  •  In  the  first  place,  I  will  observe  upon 
the  absolute  character  of  the  section.    It  appears  to  me  to  resemble 
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most  of  the  enactments  contained  in  the  consolidation  acts  of  1861, 
in  passing  over  the  general  mental  elements  of  crime  which  are 
presupposed  in  every  case.  Age,  sanity,  and  more  or  less  freedom 
from  compulsion,  are  always  presumed,  and  I  think  it  would  be 
impossible  to  quote  any  statute  which  in  any  case  specifies  these 
elements  of  criminality  in  the  definition  of  any  crime.  It  will  be 
found  that  either  by  using  the  words  *  wilfully  and  maliciously,'  or 
by  specifying  some  special  intent  as  an  element  of  particular  crimes, 
knowledge  of  fact  is  implicitly  made  part  of  the  statutory  defini- 
tion of  most  modern  definitions  of  crimes ;  but  there  are  some  cases 
in  which  this  cannot  be  said.  Such  are  §  55,  on  which  B.  v.  Prince, 
L.  B.  2  C.  C.  154,  was  decided ;  §  56,  which  punishes  the  stealing 
of  *any  child  under  the  age  of  fourteen  years;'  §  49,  as  to  procuring 
the  defilement  of  any  woman  or  girl  under  the  age  of  twenty-one, ' — 
in  each  of  which  the  same  question  might  arise  as  in  B.  v.  Prince, 
L,  B.  2  C.  C.  154.  •  •  *  It  was  the  case  of  a  man  who  abducted 
a  girl  under  16,  believing,  on  good  grounds,  that  she  was  above 
that  age.  Lord  Esher,  then  Brett,  J.,  was  against  the  conviction. 
His  judgment  establishes  at  much  length,  and,  as  it  appears  to  me, 
unanswerably,  the  principle  above  explained,  which  he  states  as 
follows:  'That  a  mistake  of  facts  on  reasonable  grounds,  to  the 
extent  that,  if  the  facts  were  as  believed,  the  acts  of  the  prisoner 
would  make  him  guilty  of  no  offense  at  all,  is  an  excuse,  and  that 
such  an  excuse  is  implied  in  every  criminal  charge  and  every  crimi- 
nal enactment  in  England. '  Lord  Blackburn,  with  whom  nine  other 
judges  agreed,  and  Lord  Bramwell,  with  whom  seven  others  agreed, 
do  not  appear  to  me  to  have  dissented  from  this  principle,  speaking 
generally;  but  they  held  that  it  did  not  apply  fully  to  each  part 
of  every  section  to  which  I  have  referred.  Some  of  the  prohibited 
acts,  they  thought,  the  legislature  intended  to  be  done  at  the  peril 
of  the  person  who  did  them,  but  not  all.  The  judgment  delivered 
by  Lord  Blackburn  proceeds  upon  the  principle  that  the  intention 
of  the  legislature  in  section  55  was  Ho  punish  the  abduction  unless 
the  girl  was  of  such  an  age  as  to  make  her  consent  an  excuse.' 
Lord  Bramwell 's  judgment  proceeds  upon  this  principle:  *The  leg- 
islature has  enacted  that  if  any  one  does  this  wrong  act  he  does  it 
at  the  risk  of  her  turning  out  to  be  under  sixteen.  This  opinion 
gives  full  scope  to  the  doctrine  of  the  mens  rea.'  •  •  •  The 
application  of  this  to  the  present  case  appears  to  me  to  be  as 
follows :  The  general  principle  is  clearly  in  favor  of  the  prisoners, 
but  how  does  the  intention  of  the  legislature  appear  to  have  been 
against  them?  It  could  not  be  the  object  of  parliament  to  treat  the 
marriage  of  widows  as  an  act  to  be,  if  possible,  prevented,  as  pre- 
sumably immoral.  The  conduct  of  the  women  convicted  was  not 
in  the  smallest  degree  inmioral ;  it  was  perfectly  natural  and  legiti- 
mate. Assuming  the  facts  to  be  as  they  supposed,  the  infliction  of 
more  than  a  nominal  punishment  on  them  would  have  been  a  scan- 
dal.   Why,  then,  should  the  legislature  be  held  to  have  wished  to 
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subject  them  to  punishment  at  all.  *  *  *  It  is  argued  that  the 
proviso  that  a  remarriage  after  seven  years'  separation  shall  not 
be  punishable,  operates  as  tacit  exclusion  of  all  other  exceptions 
to  the  penal  part  of  the  section.  It  appears  to  me  that  it  only  sup- 
plies a  rule  of  evidence  which  is  useful  in  many  cases,  in  the  absence 
of  explicit  proof  of  death."  •  •  •  Conviction  quashed.  B.  v. 
Tolson,  L.  R.  23,  Q.  B.  Div.  168,  B.  286,  F.  45,  Ke.  15,  Mi.  178. 

Similar  cases :  C.  v.  Masb,  §  53,  sqpposed  husband  dead ;  Squire  v.  S.,  §  63,  sup- 
posed wife  divorced;  8.  v.  Ooodenow,  §54,  supposed  marriage  annulled;  8.  v.  Zlcbfeld, 
}54,  same,  separated  by  agreement. 


§36.    "At  the  Time  of  Committing  the  Crime. 


>> 


(Conn.  Sup.  Ct.  of  Errors,  1825.)  Information  for  Giving  Credit 
to  a  Blinor  and  Student  in  Yale  college,  not  for  washing  or  medi- 
cal aid,  without  the  consent  of  parent,  guardian,  or  officer  of  the 
college  in  violation  of  an  act  passed  May,  1822.  Defendant  was  con- 
victed and  brings  error.  HOSMEE,  C.  J.  *  *  *  From  the  motion 
it  is  fairly  to  be  inferred  that  no  credit  was  given  to  Van  Zandt  by 
the  defendant;  but  by  Northam,  his  bar-keeper,  only,  without  the 
knowledge  or  consent  of  Morse,  and  against  his  express  directions. 
In  the  performance  of  this  act,  Northam  was  not  the  defendant's 
agent.  He  was  not  authorized  to  give  the  credit,  either  expressly  or 
in  the  usual  course  of  his  business ;  but  was  prohibited  from  doing 
it.  Notwithstanding  this,  which  the  court  below  impliedly  admitted, 
the  jury  were  charged  that  if  the  defendant  subsequently  assented 
to  the  acts  of  Northam  he  ratified  them  and  made  them  his  own. 
This  was  an  unquestionable  error.  In  the  law  of  contracts,  a  pos- 
terior recognition,  in  many  cases,  is  equivalent  to  a  precedent  com- 
mand; but  it  is  not  so  in  respect  of  crimes.  •  •  •  Judgment 
reversed.    Morse  v.  8.,  6  Conn.  9,  B.  223. 

(New  Ham.  Sup.  Judicial  Ct.,  1841.)  Ouest  Stealing  from  Bar- 
room at  Night — Burglary.  Indictment  for  breaking  and  entering 
a  public  house  at  night  to  steal.  It  was  proved  that  defendant 
came  at  night,  asked  and  was  given  lodging,  and  during  the  night 
took  money  from  a  desk  in  the  barroom.  On  that  proof  the  jury 
found  him  guilty.  GILCHRIST,  J.  It  is  said  that,  as  the  pris- 
oner was  lawfully  in  the  house,  he  cannot  be  convicted  of  the 
offense  of  entering  in  the  night  time  with  intent  to  steal.  It  is 
clear  that  the  prisoner  had  a  legal  authority  to  enter  the  house, 
without  any  special  permission  for  that  purpose  from  the  owner 
or  landlord.  •  •  •  The  barroom  of  an  inn  is,  from  universal 
custom,  the  most  public  room  in  the  house ;  and  whether  a  traveler 
may,  without  permission,  enter  any  of  the  private  rooms  or  not, 
he  has  clearly  a  right  to  enter  the  barroom.  If,  after  having  made 
an  entry  into  the  house  by  authority  of  law,  he  commit  a  trespass, 
he  may  be  held  civilly  responsible  as  a  trespasser  ab  initio.    This 
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principle  has  always  been  recognized  since  the  decision  of  the  Six 
Carpenters'  Case,  ^  Coke  146.  The  prisoner,  therefore,  had  a  right 
to  enter  the  inn,  and  the  barroom ;  and  the  question  arises,  whether 
the  larceny  committed  in  the  barroom  can  relate  back,  and  give  a 
character  to  the  entry  into  the  house,  so  as  to  make  it  criminal, 
and  the  prisoner  punishable  for  it,  upon  reasoning  similar  to  that 
which,  in  a  civil  action,  would  render  him  liable  as  a  trespasser 
ab  initio.  Except  the  inference  that  may  lawfully  be  made  from 
the  act  of  larceny,  there  is  no  evidence  that  he  entered  with  any 
illegal  purpose,  or  a  felonious  intent.  Where  the  law  invests  a 
person  with  authority  to  do  an  act,  the  consequences  of  an  abuse 
of  that  authority  by  the  party  should  be  severe  enough  to  deter 
aU  persons  from  such  an  abuse.  But  has  this  '' policy  of  the  law'' 
ever  been  extended  to  criminal  cases?  We  are  not  aware  that  it 
has.  It  is  true  that,  in  order  to  ascertain  the  intent  of  the  accused, 
the  law  often  regards  the  nature  of  the  act  committed.  But  this 
is  generally  such  an  act  as  could  not  have  been  committed  with  any 
other  than  a  criminal  purpose.  Thus,  the  act  of  secretly  taking  the 
property  of  another,  necessarily  raises  the  presumption  that  the 
party  intended  to  steal.  •  •  •  But  where  one  lawfully  enters 
a  house,  it  by  no  means  follows  that  because  he  steals  while  there, 
he  entered  with  that  purpose.  •  •  •  New  trial  granted.  S.  v. 
Moore,  12  N.  H.  42,  B.  224,  F.  267,  4  L.  846,  Mi.  918. 

Intent  must  exist  at  the  time  of  the  act.     U.   S.   v.  Fox,  9  2.     See  several  cases 
of  larceny  turning  on  this  point :     99  125,  141. 


§  37.    "Distinguished  From  the  Motive." 

(Eng.  Cent.  Crim.  Ct.,  1834.)  Bemoving  the  Public  Stamp  from 
one  piece  of  gold  plate  to  another,  contrary  to  statute,  was  held 
none  the  less  criminal,  though  the  smith  had  no  fraudulent  design, 
but  in  repairing  a  ring  accidently  obliterated  the  stamp,  and  to 
make  good  the  injury  cut  one  from  another  piece  of  plate  and 
welded  it  in;  but  the  jury  recommended  mercy,  and  the  prisoner 
was  pardoned.    B.  v.  Ogden,  6  C.  &  P.  631,  C.  93. 

(Eng.  C.  C.  K.,  1857.)  Digging  up  Mother's  Corpse.  Defendant 
was  indicted  and  convicted  of  indecently  and  unlawfully  digging 
up  a  corpse  from  a  burying  ground.  The  facts  were  not  denied. 
Defendant  obtained  the  keys  to  the  yard  on  pretext  that  he  desired 
to  bury  his  father,  but  all  the  while  intended  to  and  afterwards 
did  dig  up  the  body  of  his  mother  and  take  it  some  miles  to  another 
burying  place.  He  was  actuated  only  by  motives  of  religious  duty 
and  affection  for  his  mother.  He  argued  in  person  that  the  convic- 
tion was  wrong,  and  that  there  was  no  indecorum  or  impropriety 
in  his  acts.  No  counsel  appeared  for  the  crown.  EARL,  J.  We 
are  of  opinion  that  the  conviction  ought  to  be  affirmed.    The  defend- 
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ant  was  wrongfully  in  the  burial  ground,  and  wrongfully  opened 
the  grave^  and  took  out  several  corpses  and  carried  away  one.  We 
say  he  did  this  wrongfully,  that  is  to  say,  by  trespass;  for  the 
license  which  he  obtained  to  enter  and  open  from  the  person  who 
had  the  care  of  the  place  was  not  given  nor  intended  for  the  pur- 
pose to  which  he  applied  it,  and  was,  as  to  that  purpose,  no  license 
at  all.  The  evidence  for  the  prosecution  proved  the  misdemeanor, 
unless  there  was  a  defense.  We  have  considered  the  grounds  relied 
on  in  that  behalf,  and  although  we  all  feel  sensible  of  the  estimable 
motives  on  which  the  defendant  acted,  namely,  filial  affection  and 
religious  duty,  still,  neither  authority  nor  principle  would  justify 
the  position  that  the  wrongful  removal  of  a  corpse  was  no  misde- 
meanor if  the  motive  for  the  act  deserved  approbation.  A  purpose 
of  anatomical  science  would  fall  within  that  category.  «  «  • 
We  have  been  unwilling  to  affirm  the  conviction  on  account  of  our 
respect  for  the  motives  of  the  defendant;  but  we  have  felt  it  our 
duty  to  do  so  rather  than  lay  down  a  rule  which  might  lessen  the 
only  protection  the  law  affords  in  respect  of  the  burial  of  dissent- 
ers. *  *  *  Conviction  affirmed.  K.  v.  Sharpe,  7  Cox  C.  C.  214, 
Dears.  &  B.  160,  26  L.  J.  m.  c.  47,  3  Jur.  n.  s.  192,  5  W.  R.  318,  B.  175. 

(U.  S.  Sup.  Ct.,  1878;)  Bigamy  as  a  Beligious  Duty.  Indictment 
for  bigamy  under  U.  S.  R.  S.  (1871)  §  5352,  providing  that:  *' Every 
person  having  a  husband  or  wife  living,  who  marries  another, 
whether  married  or  jingle,  •  •  •  is  guilty  of  bigamy,''  etc. 
In  defense  defendant  proved  that  at  the  time  of  the  marriage  com- 
plained of  he  was  a  member  of  the  Mormon  church  and  believer  in 
its  doctrines ;  and  that  one  of  the  doctrines  of  the  church  was  that 
it  was  the  duty  of  every  male  member  of  the  church,  circumstances 
permitting,  to  practice  polygamy;  that  this  duty  was  enjoined  by 
the  prophets  of  his  church  and  by  the  Holy  Bible;  and  that  what 
he  did  was  with  permission  of  the  church  authorities.  Upon  this 
proof  he  asked  the  court  to  instruct  the  jury  that  if  they  found 
from  the  evidence  that  he  ''was  married  as  charged,  if  he  was 
married  in  pursuance  of  and  in  conformity  with  what  he  believed 
at  the  time  to  be  a  religious  duty,  the  verdict  must  be  *not  guilty.'  " 
This  request  was  refused,  and  the  court  did  charge  ''that  there 
must  have  been  a  criminal  intent,  but  that  if  the  defendant,  under 
the  influence  of  a  religious  belief  that  it  was  right,  under  an  inspir- 
ation, if  you  please,  that  it  was  right,  deliberately  married  a  second 
time,  having  a  first  wife  living,  the  want  of  consciousness  of  evil 
intent,  the  want  of  understanding  on  his  part  that  he  was  commit- 
ting a  crime  did  not  excuse  him;  but  the  law  inexorably  in  such 
case  implies  the  criminal  intent."  WAITE,  C.  J.  •  •  • 
Upon  this  charge  and  refusal  to  charge  the  question  is  raised 
whether  religious  belief  can  be  accepted  as  a  justification  of  an 
overt  act  made  criminal  by  the  law  of  the  land.  The  inquiry  is  not 
as  to  the  power  of  congress  to  prescribe  criminal  laws  for  the  ter- 
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ritories,  but  as  to  the  guilt  of  one  who  knowingly  violates  a  law 
which  has  been  properly  enacted,  if  he  entertains  a  religious  belief 
that  the  law  is  wrong.  Congress  cannot  pass  a  law  for  the  govern- 
ment of  the  territories  which  shall  prohibit  the  free  exercise  of 
religion.  The  first  amendment  to  the  constitution  expressly  for- 
bids such  legislation.  Religious  freedom  is  guaranteed  everywhere 
throughout  the  United  States,  so  far  as  congressional  interference 
is  concerned.  The  question  to  be  determined  is,  whether  the  law 
now  under  consideration  comes  within  this  prohibition.  *  *  *  At 
the  first  session  of  the  first  congress  the  amendment  now  under  con- 
sideration was  proposed  with  others  by  Mr.  Madison.  It  met  the 
views  of  the  advocates  of  religious  freedom  and  was  adopted.  Mr. 
Jefferson  afterwards,  in  reply  to  an  address  to  him  by  a  committee 
of  the  Danbury  Baptist  Association  (8  id.  113),  took  occasion  to 
say:  '* Believing  with  you  that  religion  is  a  matter  which  lies 
solely  between  man  and  his  God;  that  he  owes  account  to  none 
other  for  his  faith  or  his  worship;  that  the  legislative  powers  of 
the  government  reach  actions  oidy  and  not  opinions, — I  contem- 
plate with  sovereign  reverence  that  act  of  the  whole  American 
people  which  declared  that  their  legislature  should  'make  no  law 
respecting  an  establishment  of  religion  or  prohibiting  the  free 
exercise  thereof,'  thus  building  a  wall  of  separation  between 
church  and  state.  Adhering  to  this  expression  of  the  supreme  will 
of  the  nation  in  behalf  of  the  rights  of  conscience,  I  shall  see  with 
sincere  satisfaction  the  progress  of  those  sentiments  which  tend 
to  restore  man  to  all  his  natural  rights,  convinced  he  has  no  natural 
right  in  opposition  to  his  social  duties. ' '  Coming  as  this  does  from 
an  acknowledged  leader  of  the  advocates  of  the  measure,  it  may 
be  accepted  almost  as  an  authoritative  declaration  of  the  scope 
and  effect  of  the  amendment  thus  secured.  Congress  was  deprived 
of  all  legislative  power  over  mere  opinion,  but  was  left  free  to 
reach  actions  which  were  in  violation  of  social  duties  or  subversive 
of  good  order.  *  *  •  In  our  opinion,  the  statute  immediately 
under  consideration  is  within  the  legislative  power  of  congress.  It 
is  constitutional  and  valid  as  prescribing  a  rule  of  action  for  all 
those  residing  in  the  territories,  and  in  places  over  which  the 
United  States  have  exclusive  control.  This  being  so,  the  only  ques- 
tion which  remains  is,  whether  those  who  make  polygamy  a  part 
of  their  religion  are  excepted  from  the  operation  of  the  statute. 
If  they  are,  then  those  who  do  not  make  polygamy  a  part  of  their 
religious  belief  may  be  found  guilty  and  punished,  while  those 
who  do,  must  be  acquitted  and  go  free.  This  would  be  introducing 
a  new  element  into  criminal  law.  Laws  are  made  for  the  govern- 
ment of  actions,  and  whUe  they  cannot  interfere  with  mere  relig- 
ious belief  and  opinions,  they  may  with  practices.  Suppose  one 
believed  that  human  sacrifices  were  a  necessary  part  of  religious 
worship,  would  it  be  seriously  contended  that  the  civil  government 
under  which  he  lived  could  not  interfere  to  prevent  a  sacrifice? 
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Or  if  a  wife  religiously  believed  it  was  her  duty  to  burn  herself 
upon  the  funeral  pile  of  her  dead  husband,  would  it  be  beyond  the 
power  of  the  civil  government  to  prevent  her  carrying  her  belief 
into  practice?  So  here,  as  a  law  of  the  organization  of  society 
under  the  exclusive  dominion  of  the  United  States,  it  is  provided 
that  plural  marriages  should  not  be  allowed.  Can  a  man  excuse  his 
practices  to  the  contrary  because  of  his  religious  belief?  To  per- 
mit this  would  be  to  make  the  professed  doctrines  of  religious  belief 
superior  to  the  law  of  the  land,  and  in  effect  to  permit  every  citi- 
zen to  become  a  law  unto  himself.  Government  could  exist  only 
in  name  under  such  circumstances.  A  criminal  intent  is  generally 
an  element  of  crime,  but  every  man  is  presumed  to  intend  the 
necessary  and  legitimate  consequences  of  what  he  knowingly  does. 
Here  the  accused  knew  he  had  been  once  married  and  that  his  first 
wife  was  living,  lie  also  knew  that  his  second  marriage  was  for- 
bidden by  law.  When  therefore  he  married  the  second  time,  he  is 
presumed  to  have  intended  to  break  the  law.  And  the  breaking  of 
the  law  is  the  crime.  Every  act  necessary  to  constitute  the  crime 
was  knowingly  done,  and  the  crime  was  therefore  knowingly  com- 
mitted. Ignorance  of  a  fact  may  sometimes  be  taken  as  evidence 
of  a  want  of  criminal  intent,  but  not  ignorance  of  the  law.  The 
only  defense  of  the  accused  in  this  case  is  his  belief  that  the  law 
ought  not  to  have  been  enacted.  It  matters  not  that  his  belief  was 
a  part  of  his  professed  religion ;  it  was  still  belief,  and  belief  only. 
•  •  •  Affirmed.  Eeynoldg  v.  U.  S.,  98  U.  S.  145,  B.  179,  C.  95, 
Ke.  31. 

(U.  S.  D.  C.  for  Kansas,  1891.)  Obscene  Matter  Sent  Through 
the  Mails,  m  violation  of  U.  S.  R.  S.  (1871)  §  3893,  was  charged  in 
an  indictment  against  defendant,  who  claimed  his  sole  motive  was  to 
improve  the  sexual  habits  of  the  people.  PHILLIPS,  J.  *  *  • 
Beduced  to  its  actual  essence,  the  ultimate  position  of  defendant  is 
this:  That  although  the  language  employed  in  the  given  article  may 
be  obscene,  as  heretofore  defined,  yet  as  it  was  a  necessary  vehicle  to 
convey  to  the  popular  mind  the  aggravation  of  the  abuses  in  sexual 
commerce  inveighed  against,  and  the  object  of  the  publisher  being 
to  correct  the  evil  and  thereby  alleviate  human  condition,  the 
author  should  be  deemed  a  public  benefactor,  rather  than  a  male- 
factor. In  short,  the  proposition  is  that  a  man  can  do  no  public 
wrong  who  believes  that  what  he  does  is  for  the  ultimate  public 
good.  The  underlying  vice  of  all  this  character  of  argument  is 
that  it  leaves  out  of  view  the  existence  of  the  social  compact,  and 
the  idea  of  government  by  law.  If  the  end  sought  justifies  the 
means,  and  there  were  no  arbiter  but  the  individual  conscience  of 
the  actor  to  determine  the  fact  whether  the  means  are  justifiable, 
homicide,  infanticide,  pillage,  and  incontinence  might  run  riot ;  and 
it  is  not  extravagant  to  predict  that  the  success  of  such  philosophy 
would  remit  us  to  that  barbaric  condition  where 
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No  common  weal  the  human  tribe  allied, 
Bound  by  no  law,  by  no  fixed  morals  tied, 
Each  snatched  the  booty  which  his  fortune  brought, 
And  wise  in  instinct  each  his  welfare  sought." 

Guiteau  stoutly  maintained  to  the  end  his  sanity,  and  that  he  felt 
he  had  a  patriotic  mission  to  fulfill  in  taking  off  President  Garfield, 
to  the  salvation  of  a  political  party.  The  Hindu  mother  cast  her 
babe  to  the  devouring  Ganges  to  appease  the  gods.  But  civilized 
society  says  both  are  murderers.  The  Mormon  contends  that  his 
religion  teaches  polygamy;  and  there  is  a  school  of  so-called 
"modem  thinkers"  who  would  abolish  monogamy,  and  erect  on 
the  ruins  the  flagrant  doctrine  of  promiscuity,  under  the  disguise 
of  the  affinities.  All  these  claim  liberty  of  conscience  and  thought 
as  the  basis  of  their  dogmas,  and  the  pro  bono  publico  as  the 
strength  of  their  claim  to  indulgence.  The  law  against  adultery 
itself  would  lie  dormant  if  the  libertine  could  eet  the  courts  to 
declare  and  the  jury  in  obedience  thereto  to  say  that  if  he  invaded 
the  sanctuary  of  conjugal  life  under  the  belief  that  the  improve- 
ment of  the  human  race  demanded  it  he  was  not  amenable  to  the 
statute.  Society  is  organized  on  the  theory,  bom  of  the  necessi- 
ties of  human  well-being,  that  each  member  yields  up  something  of 
his  natural  privileges,  predilections,  and  indulgences  for  the  good 
of  the  composite  community;  and  he  consents  to  all  the  motto 
implies,  salus  populi  suprema  est  lex;  and,  as  no  government  can 
exist  without  law,  the  lawmaking  power,  within  the  limits  of  con- 
stitutional authority,  must  be  recognized  as  the  body  to  prescribe 
what  is  right  and  prohibit  what  is  wrong.  It  is  the  very  incarna- 
tion of  the  spirit  of  anarchy  for  a  citizen  to  proclaim  that  like  the 
heathen  he  is  a  law  unto  himself.  •  •  •  The  responsibility  for 
this  statute  rests  upon  congress.  The  duty  of  the  courts  is  impera- 
tive to  enforce  it  while  it  stands.  •  •  •  U.  S.  V.  Harmon,  45  Fed. 
414,  B.  180. 


§  38.    "Intent  to  do  Some  Other  Illegal  Act." 

(Eng.  C.  C.  R.,  1575.)  Intent  to  Poison  Another — ^Accessory — 
Accidental  Besult.  On  indictment  of  John  Saunders  and  Alex. 
Archer  for  murder  of  Eleanor  Saunders,  it  appeared  that  Saunders 
desired  to  kill  his  wife  who  was  ill,  that  he  might  marry  another, 
and  to  this  end  took  counsel  of  Archer,  who  bought  and  gave  him 
arsenic  to  give  his  wife;  and  Saunders  put  the  arsenic  in  a  baked 
apple  and  gave  it  to  his  wife;  who  ate  a  little  of  it  and  gave  it  to 
Saunder's  daughter  Eleanor;  and  he  protested  as  much  as  he  dared 
for  fear  of  suspicion,  that  apples  were  not  good  for  the  child;  but 
his  wife  was  determined,  and  said  it  was  better  for  the  child  than 
for  her;  and  the  child  ate  it  and  died. 

''Whether  or  no  this  was  Murder  in  John  Saunders,  the  father. 


{  38.  NATURE  AKD  KINDS  OP  INTENT.  96 

was  somewhat  doubted,  for  he  had  no  intent  to  poison  his  daughter, 
nor  had  he  any  malice  against  her,  but  on  the  contrary  he  had  a 
great  affection  for  her,  and  he  did  not  give  her  the  poison,  but  his 
wife  ignorantly  gave  it  her,  and  although  he  might  have  taken  it 
from  the  daughter,  and  so  have  preserved  her  life,  yet  the  not 
taking  it  from  her  did  not  make  it  felony,  for  it  was  all  one  whether 
he  had  been  present  or  absent,  as  to  this  point,  inasmuch  as  he 
had  no  malice  against  the  daughter,  nor  any  inclination  to  do  her 
any  harm.  But  at  last  the  said  justices,  upon  consideration  of  the 
matters,  and  with  the  assent  of  Saunders,  Chief  Baron,  who  had 
the  examination  of  the  said  John  Saunders  before,  and  who  had 
signified  his  opinion  to  the  said  justices  (as  he  afterwards  said  to 
me)  were  of  opinion  that  the  said  offense  was  murder  in  the  said 
John  Saunders.  And  the  reason  thereof  (as  the  said  justices  and 
the  chief  baron  told  me)  was  because  the  said  John  Saunders  gave 
the  poison  with  an  intent  to  kill  a  person,  and  in  the  giving  of  it 
he  intended  that  death  should  follow.  And  when  death  followed 
from  his  act,  although  it  happened  in  another  person  than  her 
whose  death  he  directly  meditated,  yet  it  shall  be  murder  in  him, 
for  he  was  the  original  cause  of  the  death,  and  if  such  death  should 
not  be  punished  in  him,  it  would  go  unpunished.  •  •  •  And 
therefore  it  is  every  man's  business  to  foresee  what  wrong  or  mis- 
chief may  happen  from  that  which  he  does  with  an  ill  intention, 
and  it  shall  be  no  excuse  for  him  to  say  that  he  intended  to  kill 
another,  and  not  the  person  killed.  For  if  a  man  of  malice  pre- 
pense shoots  an  arrow  at  another  with  an  intent  to  kill  him,  and 
a  person  to  whom  he  bore  no  malice  is  killed  by  it,  this  shall  be 
murder  in  him,  for  when  he  shot  the  arrow  he  intended  to  kill. 
•  •  •  But  the  most  diflScult  point  in  this  case,  and  upon  which 
the  justices  conceived  greater  doubt  than  upon  the  offense  of  the 
principal,  was, 

"Whetiier  or  no  Archer  Should  be  Adjudged  Accea^Cfrj  to  the  mur- 
der. For  the  offense  which  Archer  committed  was  the  aid  and  advice 
which  he  gave  to  Saunders,  and  that  was  only  to  kill  his  wife,  and 
no  other,  for  there  was  no  parol  communication  between  them  con- 
cerning the  daughter,  and  although  by  the  consequences  which  fol- 
lowed from  the  giving  of  the  poison  by  Saunders,  the  principal,  it 
so  happened  that  the  daughter  was  killed,  yet  Archer  did  not  pre- 
cisely procure  her  death,  nor  advise  him  to  kill  her,  and  therefore 
whether  or  no  he  should  be  accessory  to  this  murder  which  hap- 
pened by  a  thing  consequential  to  the  first  act,  seemed  to  them  to 
be  doubtful.  •  •  •  Upon  conference  before  had  with  the  jus- 
tices of  both  benches,  they  were  agreed  that  they  ought  not  to  give 
judgment  against  the  said  Alexander  Archer,  because  they  took  the 
law  to  be  that  he  could  not  be  adjudged  accessory  to  the  said 
offense  of  murder,  for  that  he  did  not  assent  that  the  daughter 
should  be  poisoned,  but  only  that  the  wife  "should  be  poisoned, 
which  assent  cannot  be  drawn  further  than  he  gave  it,  for  the 
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poisoning  of  the  daughter  is  a  distinct  thing  from  that  to  which 
he  was  privy,  and  therefore  he  shall  not  be  adjudged  accessory  to 
it;  and  so  they  were  resolved  before  this  time.  And  although  they 
were  so  agreed,  yet,  rather  than  make  a  precedent  of  it,  they 
reprieved  him  from  one  session  to  another  for  divers  sessions,  to 
the  intent  that  he  might  purchase  his  pardon.    *     *     • 

"Note,  it  seems  to  me  reasonable  that  he  who  advises  or  com- 
mands an  unlawful  thing  to  be  done  shall  be  adjudged  accessory 
to  all  that  follows  from  that  same  thing,  but  not  from  any  other  dis- 
tinct thing.  As  if  I  command  a  man  to  rob  such  a  one,  and  he 
attempts  to  rob  him,  and  the  other  defends  himself,  tod  a  combat 
ensues  between  them,  and  the  person  attempted  to  be  robbed  is  killed, 
I  shall  be  accessory  to  this  murder,  because  when  he  attempted  to 
rob  him,  he  pursued  my  command,  and  then  when  he  pursued  my 
command,  and  in  the  execution  thereof  another  thing  happened,  I 
ought  in  reason  to  be  deemed  a  party  therein,  because  my  com- 
mand was  the  cause  of  it."  Saunders's  Case,  2  Plowd.  Com.  473, 
C.  176,  Mi.  490. 

(Eng.  C.  C.  R.,  1612.)  Same— Poisoned  Electuary.  Boper's 
daughter,  Agnes,  married  Gore;  Gore  became  sick;  Boper  Went  to 
Dr.  Gray  for  advice;  who  gave  him  a  prescription  to  apothecary 
Martin;  who  prepared  it  as  ordered,  with  one  change,  for  want  of 
that  ingredient;  Agnes  secretly  added  ratsbane  to  it  to  kill  her 
husband,  and  gave  him  part  of  it,  on  which  he  became  very  sick; 
Boper  took  some,  and  also  became  sick  immediately;  next  day  C 
took  some  and  likewise  became  sick;  but  they  all  recovered. 
Observing  these  results,  Boper  took  it  to  Dr.  Gray  complaining; 
who  sent  for  Martin  to  explain;  who  said  it  was  as  ordered  with 
one  change;  which  Dr.  Gray  approved;  then  Martin  said,  **To  the 
end  you  may  know  that  I  have  not  put  anything  in  it  which  I 
myself  will  not  eat,  I  will  before  you  eat  part  of  it;"  and  there- 
upon he  took  the  box,  stirred  it  with  his  knife,  ate  some  of  it,  and 
died  next  day.  The  question  was  on  all  this  matter  if  Agnes  had 
committed  murder.  And  this  case  was  delivered  in  writing  to  all 
the  judges  of  England,  for  their  opinion.  The  doubt  was  because 
Martin  himself,  of  his  own  motion,  not  only  ate  of  it,  but  stirred 
it  and  so  incorporated  the  poison  that  it  was  more  forcible  than  as 
Agnes  made  it;  for  those  who  ate  before  lived,  but  Martin's  mix- 
ing it  made  it  fatal.  If  this  fact  would  distinguish  the  case  from 
Saunders's  Case,  Plow.  Com.  473,  was  the  question.  And  it  was 
resolved  by  all  the  judges  that  Agnes  was  guilty  of  the  murder 
of  Martin;  for  the  law  conjoins  the  murderous  intent  of  Agnes 
in  putting  the  poison  into  the  electuary  to  kill  her  husband 
with  the  event  which  thence  ensued,  viz.,  the  death  of  Martin;  for 
the  putting  of  the  poison  into  the  electuary  was  the  occasion  and 
cause,  and  the  poisoning  and  death  of  Martin  the  event ;  and  with- 
out the  poison  put  in  by  Agnes,  death  would  not  have  been  caused 
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by  Martin  stirring  it.     Gore's  Case,  9  Coke  81a,  B.  209,  C.  182, 
Mi.  557. 

(S.  Car.  Ct.  of  App.  and  Errors,  1847.)  Accidental  Shot — 
Implied  Malice.  Appeal  from  conviction  of  murder,  on  evidence 
that  defendant  fired  toward  Carter  in  a  crowd,  intending  to  make 
his  horse  throw  him,  but  killed  a  negro  boy.  The  court  charged 
the  jury  that  if  defendant  shot  to  throw  Carter  from  his  horse,  the 
killing  of  the  boy  was  murder.  **If  the  act  which  produced  the 
death  be  attended  with  such  circumstances  as  are  the  ordinary 
symptoms  of  a  wicked,  depraved,  and  malignant  spirit,  the  law, 
from  these  circumstances,  will  imply  malice,  without  reference  to 
what  was  passing  in  the  prisoner's  mind  at  the  time  he  committed 
the  act.  If  one  were  to  fire  a  loaded  gun  into  a  crowd,  or  throw  a 
piece  of  heavy  timber  from  the  top  of  a  house  into  a  street  filled 
with  people,  the  law  would  infer  malice  from  the  wickedness  of  the 
act:  so  also,  the  law  will  imply  that  the  prisoner  intended  the 
natural  and  probable  consequence  of  his  own  act;  as,  in  the  case 
of  shooting  a  gun  into  a  crowd,  the  law  will  imply,  from  the  wan- 
tonness of  the  act,  that  he  intended  to  kill  some  one,  although  it 
might  have  been  done  in  sport.  If  the  prisoner's  object  had  been 
nothing  more  than  to  make  Carter's  horse  throw  him,  and  he  had 
used  such  means  only  as  were  appropriate  to  that  end,  then  there 
would  be  some  reason  for  applying  to  his  case  the  distinction  that, 
where  the  intention  was  to  commit  only  a  trespass  or  a  misde- 
meanor, an  accidental  killing  would  be  only  manslaughter.  But  in 
this  case  the  act  done  indicated  an  intention  to  kill;  it  was  calcu- 
lated to  produce  that  effect,  and  no  other;  death  was  the  probable 
consequence,  and  did  result  from  it ;  and  I  am  of  opinion  there  was 
no  error  in  the  charge  of  the  circuit  judge  that,  if  the  prisoner  shot 
at  Carter,  the  crime  was  murder,  although  the  prisoner  may  have 
designed  only  to  do  Carter  'some  serious  injury,  as  the  falling 
from  his  horse.'  ThiB  motion  is  therefore  dismissed."  Per  EVANS, 
J.    8.  V.  Smith,  2  Strobh.  77,  47  Am.  Dec.  589,  B.  468,  F.  59. 

(Mass.  Sup.  Judicial  Ct.,  1877.)  Same — ^Attempting  Suicide. 
On  trial  of  defendant  under  indictment  for  murder  of  Charles 
Ricker,  the  defense  was  that  when  Ricker  told  defendant  he  would 
not  keep  his  promise  to  marry  her  she  became  despondent,  took  a 
pistol  from  her  trunk  to  kill  herself,  and  in  his  struggles  to  get 
possession  of  it,  he  was  accidentally  shot;  and  the  court  instructed 
the  jury  that  if  they  believed  the  defendant's  story  they  should 
find  her  guilty  of  manslaughter,  though  she  had  no  intention  to 
kill  deceased.  The  jury  found'  her  guilty  of  manslaughter,  and 
she  excepted  to  the  instruction.  GRAY,  C.  J.  •  *  •  By  the 
common  law  of  England,  suicide  was  considered  a  crime  against 
the  laws  of  God  and  man,  the  goods  and  chattels  of  the  criminal 
were  forfeited  to  the  king,  his  body  had  an  ignominious  burial  in 
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the  highway,  and  he  was  deemed  a  murderer.  •  •  •  Since  it 
has  been  provided  by  statute  that  *'any  crime  punishable  by  death 
or  imprisonment  in  the  state  prison  is  a  felony,  and  no  other  crime 
shall  be  so  considered/'  it  may  well  be  that  suicide  is  not  technically 
a  felony  in  this  commonwealth.  Gen.  Sts.  c.  168,  §  1 ;  St.  1852,  c.  37, 
§  1.  But  being  unlawful  and  criminal  as  malum  in  se,  any  attempt  to 
commit  it  is  l^ewise  unlawful  and  criminal.  Every  one  has  the  same 
right  and  duty  to  interpose  to  save  a  life  from  being  so  unlawfully 
and  criminally  taken,  that  he  would  have  to  defeat  an  attempt  unlaw- 
fully to  take  the  life  of  a  third  person.  Fairfax,"  J.,  in  22  E.  IV. 
45,  pi.  10 ;  Marler  v.  Ayliff e,  Cro.  Jac.  134 ;  2  Rol.  Ab.  559 ;  1  Hawk, 
c.  60,  §  23.  And  it  is  not  disputed  that  any  person  who,  in  doing  or 
attempting  to  do  an  act  which  is  unlawful  and  criminal,  kills  an- 
other, though  not  intending  his  death,  is  guilty  of  criminal  homi- 
cide, and,  at  the  least,  of  manslaughter.  The  only  doubt  that  we 
have  entertained  in  this  case  is,  whether  the  act  of  the  defendant, 
in  attempting  to  kill  herself,  was  not  so  malicious,  in  the  legal 
sense,  as  to  make  the  killing  of  another  person,  in  the  attempt  to 
carry  out  her  purpose,  murder,  and  whether  the  instructions  given 
to  the  jury  were  not  therefore  too  favorable  to  the  defendant. 
Exceptions  overruled.  0.  v.  Mink,  123  Mass.  422,  25  Am.  Rep.  109, 
B.  206,  C.  104,  Ke.  110,  Kn.  170. 

(Mass.  Sup.  Judicial  Ct.,  1873.)  Constructive  Intent  from  Statu- 
tory Offense.  Assault, and  battery.  Defendant  had  pleaded  guilty 
of  driving  faster  than  the  Boston  ordinance  allowed,  and  the  court 
instructed  the  jury  on  this  trial  for  knocking  down  a  boy  in  the 
street  while  so  driving,  that  intent  to  violate  the  ordinance  sup- 
plied the  intent  necessary  to  sustain  assault  and  battery.  ENDI- 
COTT,  J.  We  are  of  opinion  that  the  ruling  in  this  case  cannot  be 
sustained.  It  is  true  that  one  in  the  pursuit  of  an  unlawful  act 
may  sometimes  be  punished  for  another  act  done  without  design 
and  by  mistake,  if  the  act  done  was  one  for  which  he  could  have 
been  punished  if  done  wilfully.  But  the  act,  to  be  unlawful  in  this 
sense,  must  be  an  act  bad  in  itself,  and  done  with  an  evil  intent; 
and  the  law  has  always  made  this  distinction,  that  if  the  act  the 
party  was  doing  was  merely  malum  prohibitum,  he  shall  not  be 
punishable  for  the  act  arising  from  misfortune  or  mistake;  but  if 
malum  in  se,  it  is  otherwise.  1  Hale  P.  C.  39;  Poster  C.  L.  259. 
•  •  •  It  was  held  in  C.  v.  Worcester,  3  Pick.  462,  that  proof 
only  of  the  fact  that  the  party  was  driving  faster  than  the  ordi- 
nance allowed  was  suflBcient  for  conviction.  See  C.  v.  Parren,  9 
Allen  489  [§53];  C.  v.  Waite,  11  Allen  264  [§7].  It  is  there- 
fore  immaterial  whether  a  party  violates  the  ordinance  wilfully  or 
not.  The  offense  consists,  not  in  the  intent  with  which  the  act  is 
done,  but  in  doing  the  act  prohibited,  but  not  otherwise  wrong.  It 
is  obvious,  therefore,  that  the  violation  of  the  ordinance  does  not 
in  itself  supply  the  intent  to  do  another  act  which  requires  a  crimi- 
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nal  intent  to  be  proved.  The  learned  judge  erred  in  ruling  that 
the  intent  to  violate  the  ordinance  in  itself  supplied  the  intent  to 
sustain  the  charge  of  assault  and  battery.  The  verdict  must  there- 
fore be  set  aside,  and  a  new  trial  granted.  0.  v.  Adams,  114  Mass. 
323,  19  Am.  Rep.  362,  B.  204,  Kn.  28,  Mi.  160. 

(N.  J.  Sup.  Ct.,  1889.)  Malum  Prohibitum^Bunning  by  Toll- 
(Sate.  Defendant  attempted  to  drive  by  a  toll-gate  without  paying. 
The  keeper  caught  the  team  by  the  harness  and  was  thrown  down, 
run  over,  and  kiUed,  and  defendant  was  convicted  of  manslaughter. 
The  court  instructed  the  jury  that,  if  defendant  knew  he  was  at 
the  gate  and  intended  to  go  through  without  paying  toll;  and  that 
the  keeper  caught  hold  of  the  team,  which  then  being  urged  by 
defendant,  or  through  fright,  went  so  fast  that  the  keeper  was 
thrown  down,  run  over,  and  killed,  defendant  was  guilty.  **The 
act  of  the  defendant  in  making  this  attempt,  in  the  exercise  of  due 
care,  was,  at  its  worst,  merely  malum  prohibitum,  and  was  in  itself 
devoid  of  a  dangerous  tendency,  and  therefore  was  not  criminal. 
The  mere  unlawfulness  of  the  act  does  not,  in  this  class  of  cases, 
per  se,  render  the  doer  of  it  liable  in  criminal  law,  for  all  the  unde- 
signed and  improbable  consequences  of  it.  *  •  •  Bishop  Cr. 
L.  §  258.  In  this  case  the  jury  should  have  been  told  that  the 
defendant  was  guilty  as  charged  if  he  did  the  unlawful  act  in 
question  under  conditions  that  were  dangerous  to  the  toll-gate 
.  keeper ;  as  if  he  drove  through  the  gate  at  a  rapid  pace,  or  urged 
his  team  of  mules  on  after  they  bad  been  seized  by  the  deceased." 
Per  BEASLEY,  C.  J.  Reversed.  Estell  v.  S.,  51  N.  J.  L.  182,  17 
Atl.  118. 

(Eng.  Assize  at  Sussex,  1883.)  A  Mere  Oivil  Wrong  intended 
to  a  refreshment  staU  keeper,  by  wantonly  taking  a  large  box  from 
the  stall  on  the  pier  and  throwing  it  into  the  sea,  was  held  insuffi- 
cient constructive  intent  to  sustain  an  indictment  for  manslaughter 
resulting  from  the  box  falling  on  a  bather  in  the  sea  and  killing 
him;  but  the  defendant  was  convicted  by  the  jury  on  the  ground 
of  negligence.  Before  FIELD,  J.  Mathew,  J.,  concurring.  B.  v. 
Franklin,  15  Cox  C.  C.  163,  B.  203,  C.  105,  Ke.  118,  Mi.  158. 

§  39.    "  Natural  Consequence. ' ' 

(Eng.  C.  C.  K.,  1877.)  Constructive  Intent— Burning  Ship. 
Robert  Faulkner  was  indicted  for  setting  fire  to  the  ship  Zeminder 
on  the  high  seas,  contrary  to  24  &  25  Vic.  c.  97,  §  42.  While  the 
ship  was  in  mid  ocean  bound  for  England,  laden  with  sugar,  cot- 
ton, and  rum,  worth  £50,000,  defendant  went  into  the  forecastle 
hold,  opened  the  sliding  door  of  the  bulkhead,  and  so  got  at  the 
rum  there  stored,  to  which  he  had  no  right;  and  intending  to  steal 
some  of  it,  he  bored  a  hole  in  a  cask  with  a  gimlet,  and  when  some 
had  run  out,  lighted  a  match  in  an  effort  to  find  the  hole  to  stop 
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it ;  and  in  putting  the  spile  into  ,the  hole  a  jet  of  the  rum  sprayed 
the  match  he  heia,  set  hre  to  the  rum,  seriously  burned  him  about 
the  necic  and  arms,  finally  exploded,  and  thus  the  whole  ship  was 
set  on  tire  and  completely  destroyed.  Uhe  jury  found  him  guilty; 
and  the  question  is  whether  the  court  erred  in  instructing  the  jury 
that  although  the  prisoner  had  no  actual  intention  of  burning  the 
vessel,  still,  if  they  found  he  was  engaged  in  stealing  the  rum,  and 
that  t^e  lire  took  place  in  the  manner  above  stated,  they  ought  to 
find  him  guilty.  BARRY,  J.  A  very  broad  proposition  has  been 
contended  for  by  the  crown,  namely,  that  if,  while  a  person  is 
engaged  in  committing  a  felony,  or,  having  committed  it,  is  endeav- 
oring to  conceal  his  act,  or  prevent  or  spoil  waste  consequent  on 
that  act,  he  accidentally  does  some  collateral  act,  which  if  done 
wilfully  would  be  another  felony,  either  at  common  law  or  by 
statute,  he  is  guilty  of  the  latter  felony.  I  am  by  no  means  anxious 
to  throw  any  doubt  upon,  or  limit  in  any  way,  the  legal  responsi- 
bility of  those  who  engage  in  the  commission  of  felony,  or  acts 
mala  in  se;  but  I  am  not  prepared  without  more  consideration  to 
give  my  assent  to  so  wide  a  proposition.  No  express  authority, 
either  by  way  of  decision  or  dictum,  from  judge  or  text  writer,  has 
been  cited  in  support  of  it.  The  authorities  mainly  relied  upon  are 
those  which  lay  down  that  if  homicide  or  the  burning  of  a  house 
be  the  direct,  though  unintended,  result  of  an  act  felonious  or 
malum  in  se,  the  perpetrator  will  be  guilty  of  murder  or  man- 
slaughter or  arson,  as  the  case  may  be.  Ajs  regards  the  case  of 
homicide,  they  may  be  referred  to  principles  applicable  to  that 
•  class  of  offenses.  The  authorities  as  to  arsons  are  more  in  point, 
but  they  all  put  the  case  of  an  act  felonious  or  malum  in  se,  wil- 
fully done  and  directly  causing  the  ultimate  injury,  •  •  •  To 
constitute  the  crime  of  arson  at  common  law,  the  setting  fire  to  the 
house  must  be  unlawful  and  malicious,  yet  it  is  not  disputed  that 
a  person  firing  a  shot  with  a  felonious  intent,  and  thereby  unin- 
tentionally burning  a  house,  is  guilty  of  feloniously  burning 
it;  and  certainly  it  seems  difficult  to  see  why  the  words 
'* unlawful  and  malicious,"  when  used  to  describe  the  essential 
attributes  of  the  burning  of  a  house  as  an  offense  at  common 
law,  are  to  receive  a  different  interpretation  for  the  same  words 
when  used  in  the  statute,  the  object  of  which  is  simply  to 
place  the  burning  of  a  house  and  the  burning  of  a  ship  in  the  same 
legal  category.  •  •  •  I  am  of  opinion  that,  according  to  R.  v. 
Pembliton  [§  44],  that  direction  was  erroneous,  and  that  the  con- 
viction should  be  quashed.  Fitzgerald,  J.,  concurred  and  wrote  a 
separate  opinion.  PALLES,  C.  B.  •  •  •  I  am  of  opinion  that 
that  inference  [malice]  was  one  of  fact  for  the  jury,  and  not  a 
conclusion  of  law  at  which  we  can  arrive  upon  the  case  before  us. 
There  is  one  fact  from  which,  if  found,  that  inference  would,  in  my 
opinion,  have  arisen  as  matter  of  law,  as  that  the  setting  fire  to 
the  ship  was  the  probable  result  of  the  prisoner's  act  in  having  a 
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lighted  match  in  the  place  in  question ;  and  if  that  had  been  found 
I  should  have  concurred  in  the  conclusion  at  which  Mr.  Justice 
Keogh  has  arrived.  In  my  judgment  the  law  imputes  to  a  person 
who  wilfully  commits  a  criminal  act  an  intention  to  do  everything 
which  is  the  probable  consequence  of  the  act  constituting  the  cor- 
pus delicti  which  actually  ensues.  In  my  opinion  this  inference 
arises  irrespective  of  the  particular  consequence  which  ensued  being 
or  not  being  foreseen  by  the  criminal,  and  whether  his  conduct  is 
reckless  or  the  reverse.  •  •  •  [Fitzgerald,  Deasy,  and  Dowse, 
BB.,  and  O'Brien  and  Lawson,  J  J.,  gave  concurring  opinions. 
Keogh,  J.y  wrote  an  opinion  favoring  afi&rming  the  judgment.]  B.  v. 
Faulkner,  13  Cox  C.  C.  550,  Ir.  B.  11  C  L.  8,  B.  213,  C.  106,  F.  251, 
Ke.  152. 

See  other  cases  of  result  not  intended,  but  claimed  to  be  natural  result  of  intended 
act,  S8  14,  81,  82. 

§  40.   "  Criminal  Neglect  of  Duty ' '  and  ' '  Natural  (Jonsequence. ' ' 

(Eng.  Cent.  Crim.  Ct.,  1847.)  A  Woman  was  Knocked  Down 
as  she  was  passing  a  shop,  by  colliding  with  a  boy  employed  in  the 
shop,  who  staggered  or  reeled  into  the  road  just  then,  by  reason 
of  defendant  taking  hold  of  the  boy  in  the  shop  in  sport,  and 
spinning  and  shoving  him  around.  The  court  held  that  the  death 
of  the  woman  from  such  injuries  was  mere  accident,  and  there 
was  no  proof  for  the  jury  to  convict  defendant  of  manslaughter; 
because  he  was  doing  no  unlawful  act.  The  boy  consented,  so  that 
there  was  no  assault  on  him.  K.  v.  Bruce,  2  Cox  C.  C.  262,  B.  202, 
Ke.  136. 

(Eng.  C.  C.  B.,  1880.)  Homicide.  Rifle  Practice  by  three  with 
a  gun  deadly  at  a  mile,  within  which  distance  the  bullet  passed  over 
three  roads  and  several  gardens,  resulted  in  killing  a  boy  at  393 
yards  in  a  tree  in  his  father's  garden;  but  which  of  the  three  fired 
the  fatal  shot  was  not  shown.  It  was  held  that  all  were  liable  for 
the  acts  of  each,  being  engaged  in  a  common  enterprise;  and  that 
the  doing  of  an  act  so  dangerous  to  life,  without  taking  proper 
precautions  was  criminal  negligence,  which  warranted  the  convic- 
tion of  all  of  manslaughter.  Conviction  affirmed.  K.  v.  Salmon,  14 
Cox  C.  C.  494,  50  L.  J.  m.  c.  25,  6Q.  B.  D.  79,  43  L.  T.  573,  29  W.  R. 
246,  45  J.  P.  270,  B.  189. 

§  41.    "States  of  Mind  Must  be  Found  to  Convict.'' 

(Mass.  Sup.  Judicial  Ct.,  1861.)  Allegation  and  Proof  of  Intent 
BIGELOW,  C.  J.  The  motion  in  arrest  of  judgment  in  the  present 
case  is  founded  on  the  omission  to  aver  that  the  defendant,  in 
administering  poison  to  the  deceased,  did  it  with  an  intent  to  kill 
and  murder.    •    •    •    The  law  infers  the  intent  from  proof  that 
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the  acts  were  committed,  and  that  death  ensued.  The  averment, 
therefore,  of  the  criminal  act  comprehends  the  evil  or  wicked  inten- 
tion with  which  it  was  committed.  The  true  distinction  seems  to 
be  this :  When  by  the  common  law  or  by  the  provision  of  a  statute 
a  particular  intention  is  essential  to  an  offense,  or  a  criminal  act  is 
attempted  but  not  accomplished,  and  the  evil  intent  only  can  be 
punished,  it  is  necessary  to  allege  the  intent  with  distinctness  and 
precision,  and  to  support  the  allegation  by  proof.  On  the  other 
hand,  if  the  offense  does  not  rest  merely  in  tendency,  or  in  an 
attempt  to  do  a  certain  act  with  a  wicked  purpose,  but  consists  in 
doing  an  unlawful  or  criminal  act,  the  evil  intention  will  be  pre- 
sumed and  need  not  be  alleged,  or,  if  alleged,  it  is  a  mere  formal 
averment,  which  need  not  be  proved.  In  such  case  the  intent  is 
nothing  more  than  the  result  whieh  the  law  draws  from  the  act, 
and  requires  no  proof  beyond  that  which  the  act  itself  supplies. 
1  Stark.  Crim.  PL  165 ;  1  Chit.  Crim.  Law  233 ;  B.  v.  Philipps,  6  East 
474 ;  1  Hale  P.  C.  455 ;  C.  v.  Merrill,  14  Gray  415.  •  •  •  Motion 
overruled.    0.  v.  Hersey,  2  Allen  173,  B.  183. 

(Ark.  Sup.  Ct.,  1887.)  Burglary— Intent  Presumed  from  Acts. 
Appeal  from  conviction  of  burglary,  by  entering  a  barber  shop  at 
night  and  carrying  off  $5  or  $6  in  cash  and  a  few  cigars,  in  all  less 
than  $10,  which  would  be  petit  larceny  and  a  misdemeanor  under 
the  statute.  **As  the  crime  of  burglary  is  complete  only  when  the 
breaking  is  done  or  the  entry  made  with  the  intent  to  commit  a 
felony,  the  offense  is  not  committed  by  one  who  breaks  into  and 
enters  a  house  with  intent  to  commit  petit  larceny  only.  As  every 
larceny  was  a  felony  at  common  law,  it  was  enough  then  to  show 
an  intent  to  commit  larceny;  but  when  petit  larceny  is  reduced  to 
a  misdemeanor,  the  breaking  or  entry  with  intent  to  commit  that 
crime  will  not  constitute  burglary.  The  precise  question  was  ruled 
in  P.  V.  Murray,  8  Cal.  520.  •  •  •  It  is  argued  that  the 
prisoner  could  not  have  intended  to  steal  more  than  he  could 
find,  and  that,  as  all  the  money  in  the  safe  did  not  amount  to  $10, 
he  could  not  have  intended  to  commit  a  felony.  But  the  jury  have 
not  specially  found  that  he  intended  to  steal  money  alone.  He 
entered,  according  to  their  verdict,  with  the  intent  to  steal  gen- 
erally; he  was  interrupted  in  the  act  when  there  was  more  than 
$10  worth  of  personal  property,  such  as  cigars,  razors,  etc.,  in  his 
reach.  It  was  not  necessary  in  order  to  complete  the  crime  of 
burglary  that  his  anterior  intent  should  have  been  consummated. 
Dodd.  S.,  33  Ark.  517.  Who  can  say  that  it  was  his  intent  to  con- 
fine his  operations  to  the  money  in  the  safe?  In  point  of  fact,  he 
did  not.  He  took  cigars  as  well  as  money.  We  may  gather  the 
intent  from  the  act  done.  A  man  is  presumed  to  intend  what  he 
does,  and  the  jury  could  have  inferred  that,  but  for  the  interrup- 
tion, the  prisoner  would  have  appropriated  other  property  as  well. 
But  if  there  had  been  no  other  property  except  that  taken,  the 
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case  would  not  be  altered.  The  prisoner  intended  to  take  all  the 
money  there  was  in  the  safe.  He  testified  to  that  fact  upon  the 
stand.  He  did  not  know  that  it  contained  less  than  $10.  His  intent 
was  to  take  more  than  that  sum,  if  he  could  find  it ;  hence  the  intent 
to  commit  a  felony.  Where  an  assault  upon  a  person  with  intent 
to  steal  from  his  pocket  is  a  criminal  offense,  it  is  no  answer  to  the 
indictment,  as  has  been  frequently  held,  that  the  pocket  was  empty. 
1  Bish.  Cr.  Law,  §  743  et  seq.  The  same  rule  was  applied  in  a 
recent  Ohio  case,  where  one  was  indicted  for  breaking  into  a 
building  with  intent  to  steal  money,  which  he  supposed  was 
in  a  safe;  though  in  fact  the  safe  contained  no  money,  a  con- 
viction of  burglary  was  sustained.  S.  v.  Beal,  37  Ohio  St.  108." 
Per  COCKRELL,  C.  J.  Affirmed.  Harvick  v.  8.,  49  Ark.  514,  6 
S.  W.  19,  F.  60,  Kn.  45. 

Compare  S.  ▼.  Moore,  ante  f  36. 


§  42.  "That  Breach  of  Legal  Duty  Shall  be  Oriminal  Regardless 
of  any  Intent." 

(N.  Car.  Sup.  Ct.,  1851.)  Supposed  Authority  of  Slave.  On  trial 
for  selling  liquor  to  a  slave  contrary  to  law,  defendant  moved  the 
court  to  instruct  the  jury  that  if  defendant  believed  and  had  reason 
to  believe  the  liquor  was  being  bought  for  the  master,  he  was  not 
guilty;  but  the  court  instructed  them  that  he  acted  at  his  peril. 
He  appealed.  BUFPIN,  C.  J.  The  court  is  of  opinion  that  there 
was  no  error  in  the  instruction  given.  The  sale  of  spirituous  liquor 
to  a  slave  is  apparently  illegal,  and  it  is  incumbent  upon  one  who 
does  the  act  to  justify  it  by  showing  that  it  was  done  under  such 
circumstances  as  render  it  lawful.  He  must  show,  not  merely  that 
he  thought  that  such  circumstances  existed,  but  that  they  actually 
existed.  •  •  •  The  act,  being  against  the  policy  and  the  letter 
of  the  law,  can  only  be  made  innocent  by  showing  facts  which  in 
law  justify  it,  and  not  by  showing  merely  the  probability  or  the 
party's  mistaken  belief  of  the  existence  of  those  facts.  Those  cir- 
cumstances might  well  affect  the  degree  of  punishment,  and  seem 
to  have  had  their  effect  in  reducing  the  fine  here  to  almost  a  nomi- 
nal one.  But  could  not  prevent  the  act  from  being  a  violation  of 
the  law,  for  which  the  party  was  liable  to  conviction.  Affirmed. 
S.  V.  Presnell,  34  N.  Car.  (12  Ired.)  103,  B.  177. 

See  several  cases  to  like  effeott  post  g  &8. 


(Mich.  Sup.  Ct.,  1884.)  Failing  to  Keep  Saloon  Closed.  Defend- 
ant was  prosecuted  for  not  keeping  the  bar  in  his  hotel  closed  on 
Sunday.  The  evidence  was  that  the  hotel  clerk  and  a  servant  were 
scrubbing  out  the  barroom  Sunday  morning,  when  a  man  came  in 
and  said  he  wanted  some  whiskey,  that  the  clerk  told  him  he  should 
get  it  Saturday,  but  after  some  talk  told  him  if  he  must  have  it  to 
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get  it  quick  and  get  out;  that  he  got  the  whiskey,  handed  the  pay 
to  the  servjanty  and  went;  and  that  defendant  was  not  present  at 
the  time,  but  was  shortly  afterwards,  and  probably  was  then  about 
the  house  somewhere,  perhaps  not  yet  up;  but  there  was  no  proof 
that  he  assented  to  opening  the  bar  that  day,  nor  that  he  did  not. 
On  error,  the  only  question  was  whether  there  was  any  evidence  to 
support  a  verdict  of  guilty.  COOLEY,  J.  •  •  •  The  statute 
under  which  the  conviction  was  had  provides  that  ''all  saloons, 
restaurants,  bars,  in  taverns  or  elsewhere,  and  all  other  places 
where  any  of  the  liquors,"  etc.  **may  be  sold,  or  kept  for  sale, 
either  at  wholesale  or  retail,  shall  be  closed  on  the  first  day  of  the 
week,  commonly  called  Sunday,"  etc.  How.  St.  §2274;  Public 
Acts,  1881,  p.  350.  It  will  be  observed  that  the  requirement  that 
the  saloons  and  other  places  mentioned  shall  be  closed  is  positive. 
The  next  section  of  the  statute  provides  that  any  person  who  shall 
violate  this,  among  other  provisions,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  ^all  be  punished  as  therein  prescribed.  In  terms, 
then,  the  penalties  of  the  statute  are  denounced  against  the  person 
whose  saloon  or  other  place  for  the  sale  of  intoxicating  drinks  is  not 
kept  closed,  and  no  other  fact  is  necessary  to  complete  the  offense. 
It  is  contended,  nevertheless,  that  to  constitute  an  offense  under  the 
section  referred  to,  there  must  be  some  evidence  tending  to  show  an 
intent  on  the  part  of  the  respondent  to  violate  it.  •  •  •  I  agree 
that  as  a  rule  there  can  be  no  crime  without  a  criminal  intent;  but 
this  is  not  by  any  means  a  universal  rule.  One  may  be  guilty  of  the 
high  crime  of  manslaughter  when  his  only  fault  is  gross  negligence ; 
and  there  are  many  other  cases  where  mere  neglect  may  be  highly 
criminal.  Many  statutes  which  are  in  the  nature  of  police  regula- 
tions, as  this  is,  impose  criminal  penalties  irrespective  of  any  intent 
to  violate  them;  the  purpose  beipg  to  require  a  degree  of  diligence 
for  the  protection  of  the  public  which  shall  render  violation  impos- 
sible. [Here  his  honor  reviewed  numerous  decisions  under  such 
statute.]  If  intent  were  necessary  to  be  found  I  should  be  of  opin- 
ion there  was  enough  in  the  case  to  warrant  its  submission  to  the 
jury.  The  bar  was  opened  on  Sunday  by  respondent's  servants  and 
on  his  business  while  he  was  about  the  premises.  The  purpose  for 
which  it  was  opened  was  immaterial ;  the  offense  was  committed  by 
opening  it  for  cleaning  as  much  as  it  would  have  been  by  opening 
it  for  the  sale  of  liquors.  P.  v.  Waldvogel,  49  Mich.  337.  But  the 
statute  requires  the  proprietor  at  his  peril  to  keep  the  bar  closed. 
The  purpose  in  doing  so  is  that  persons  shall  not  be  there  within 
the  reach  of  temptation.  This  respondent  did  not  keep  his  bar 
closed  and  he  has  therefore  disobeyed  the  law.  And  he  has  not 
only  disobeyed  the  law,  but  the  evil  which  the  law  intends  to  guard 
against  has  resulted;  that  is  to  say,  there  has  been,  either  with  or 
without  his  assent — it  is  immaterial  which — a  sale  of  intoxicating 
liquors  to  a  person  who  took  advantage  of  the  bar  being  open  to 
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enter  it.    I  think  the  circuit  court  should  proceed  to  judgment.    P. 
V.  Eoby,  52  Mich.  577,  18  N.  W.  365,  50  Am.  Rep.  270,  Kn.  51. 

The  constitutionality  of  such  statutes  is  undoubted;  It  Is  merely  a  question  as  to 
the  policy  and  Intent  of  the  statute.     C.  v.  Waite,  {  7. 

(Ore.  Sup.  Ct.,  1890.)  Intent— Agent— HiBtake— Bartender  With- 
out License.  Defendant  and  Scott  were  jointly  indicted  for  selling 
liquor  without  a  license,  defendant  only  was  arrested  and  convicted. 
LORD,  J.  •  •  •  On  behalf  of  the  defendant,  it  is  contended, 
that  he  was  simply  a  servant  or  employe  of  Scott's,  and  had  no  inter- 
est in  the  business,  or  the  result  of  the  sales  of  liquor,  and  honestly 
believed  his  employer  had  procured  a  license,  and  was  misled  by 
him,  he  could  have  no  notice  or  intention  to  violate  the  law,  without 
which  his  act  could  not  constitute  a  criminal  offense.  The  conten- 
tion, therefore,  is  that  to  make  the  transaction  criminal,  there  must 
be  both  the  will  and  act  entering  into  the  transaction.  •  •  • 
The  language  of  the  statute  is  absolute  and  unconditional.  Its  pur- 
pose is  to  compel  every  person  who  engages  in  the  sale  of  intoxicat- 
ing drinks  first  to  obtain  a  license,  as  required  by  the  statute ;  other- 
wise he  acts  at  his  peril.  Statutes  of  this  character  are  in  the  nature 
of  fiscal  and  police  regulations,  and  impose  criminal  penalties  irre- 
spective of  any  intent  to  violate  them ;  the  purpose  being  to  require 
a  degree  of  diligence  for  the  protection  of  the  public  which  will 
render  violation  impossible.  P.  v.  Roby,  52  Mich.  579  [above].  • 
•    •    Judgment  affirmed.    S.  v.  Ohastian,  19  Ore.  176,  23  Pac.  863. 


§  43.    "Specific  Intent,  Which  Must  Generally  be  Direct. 


»» 


(Eng.  C.  G.  R.,  1824.)  A  Night  Watchman  Attempting  to  Arrest 
a  Burglar  discovered  in  the  shop  at  night,  the  latter  struck  the 
watchman  twice  with  a  crowbar  and  then  ran  away,  telling  him  to 
sit  still  or  it  would  be  worse  for  him.  On  indictment  for  assault 
with  intent  to  murder,  maim  and  disable,  the  jury  found  that  defend- 
ant intended  only  to  disable  temporarily  till  he  could  escape ;  and  on 
this  finding,  all  the  judges  except  Graham  and  Garrow,  BB.,  held 
the  conviction  wrong.    B.  v.  Boyce,  1  Moody  29,  B.  182.    , 

(L*.  Assize,  1832.)  Indictment  for  Ualiciously  Killing  a  Horse. 
The  evidence  showed  that  defendant  shot  at  prosecutor.  BUSCHDS, 
C.  J.  Under  the  act  [9  Geo.  IV.  c.  56,  §  17]  the  offense  must  be  proved 
to  have  been  done  maliciously,  and  malice  implies  intention.  Here 
the  proof  negatives  the  intention  of  killing  the  horse.  The  prisoner 
must  therefore  be  acquitted.  B.  v.  EeUy,  1  Crawford  &  Dix  186, 
B.  182. 

Drunkenness  may  prevent  formation  of  this  specific  intent.  P.  v.  Walker,  S  S7 : 
Reagan  v.  S.,  8  67.  In  burglary  specific  intent  is  essential,  see  Harrick  t.  S.,  |  41, 
and  several  cases,  { 116.     In  larceny  it  is  the  same,  §S  140,  143,  144. 

(Mass.  Sup.  Judicial  Ct.,  1849.)     Wilful  and  Malicious  Distin- 
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gnished.  WILDE,  J.  This  is  an  indictment  for  malicious  mischief 
wherein  the  defendant  is  charged  with  the  wilful  and  malicious 
shooting  and  severely  injuring  the  mare  of  one  Robert  Noble  con- 
trary to  the  R.  S.,  c.  126,  §  39.  The  evidence  is  not  reported ;  but 
whatever  it  was  the  court,  in  the  instruction  to  the  jury,  defined  the 
word  ** maliciously"  in  said  section  to  mean  **the  wilfully  doing  of 
any  act  prohibited  by  law,  and  for  which  the  defendant  had  no  law- 
ful excuse ;  and  that  moral  turpitude  of  mind  was  not  necessary  to  be 
shown."  If  this  definition  of  the  crime  charged  was  correct  it 
would  follow  that  the  words  ** wilfully  and  maliciously"  were  in- 
tended by  the  legislature  to  be  understood  as  synonymous,  and  that 
the  statute  is  to  be  construed  in  the  same  manner  as  it  would  be  if 
the  word  ** maliciously"  had  been  omitted.  Such  a  construction  we 
are  of  opinion  cannot  be  sustained,  for  if  it  could  be  it  would  follow 
that  a  person  would  be  liable  to  be  punished  criminally  and  with 
great  severity  for  every  wilful  trespass,  however  trifling  the  injury 
might  be  to  the  personal  property  of  another,  which  could  not  be 
justified  or  excused  in  a  civil  action  against  him  for  the  recovery  of 
damages  by  the  owner.  •  •  •  The  learned  judge  was  probably 
of  opinion  that  if  the  mare  was  injured,  as  alleged,  by  the  discharge 
of  a  gun  loaded  with  powder  and  shot,  that,  ipso  facto  would  be  con- 
clusive proof  of  malice.  But  that  question  we  think  should  have 
been  submitted  to  the  jury.  •  •  •  New  trial  granted.  0.  v. 
Walden,  3  Cush.  558,  C.  118. 

(Tex.  Civ.  App.,  1890.)  Oonvicted  of  Assault  Intending  to  Murder. 

**  Murder  may  be  committed  although  a  specific  intent  to  kill  the 
deceased  does  not  exist  in  the  mind  of  the  slayer.  If  the  intent  be 
to  inflict  upon  the  person  killed  serious  bodily  injury,  which  may 
cause  his  death,  the  homicide  may  be  murder,  although  a  specific 
intent  to  kill  may  not  be  shown.  Willson,  Cr.  St.  §§  1039, 1041.  But 
to  constitute  the  offense  of  an  assault  with  intent  to  murder  there 
must  be  a  specific  intent  to  kill.  An  intent  to  do  serious  bodily  harm 
is  not  sufficient,  and,  if  the  jury  believed,  in  this  case,  that  the  evi- 
dence did  not  show  a  specific  intent  to  kill,  whatever  else  they  might 
believe,  they  could  not  convict  the  defendant  of  that  offense,  but 
might  have  convicted  him  of  a  lower  grade  of  assault,  and  should 
have  been,  by  the  charge,  given  the  discretion  of  doing  so.  Id. 
§  857."  Per  WILSON,  J.  Reversed  for  this  error  in  the  instruction 
to  the  jury.    Carter  v.  S.,  28  Tex.  App.  355,  13  S.  W.  147,  P.  62. 

§44.  "To  a  Certain  Extent  may  be  Supplied  by  Gonstruction 
from  a  Similar  Purpose. ' ' 

(Eng.  C.  C.  R.,  1787.)  Blackham  Assaulted  a  Woman  with  intent 
to  commit  rape ;  and  she,  without  any  demand  from  him,  offered  him 
money,  which  he  took  and  put  into  his  pocket,  but  continued  to 
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treat  her  with  violence  to  effect  his  original  purpose  till  he  was 
interrupted  by  the  approach  of  a  third  person.  This  was  held  by  a 
considerable  majority  of  the  judges  to  be  robbery;  for  the  woman, 
from  violence  and  terror  occasioned  by  the  prisoner's  behavior,  and 
to  redeem  her  chastity,  offered  the  money,  which  it  was  clear  she 
would  not  have  given  voluntarily ;  and  the  prisoner,  by  taking  it, 
derived  that  advantage  to  himselE  from  his  felonious  conduct ;  though 
his  original  intent  was  to  commit  rape.  B.  v.  Blackham,  2  East  P. 
C.  711,  B.  202. 

(Eng.  C.  C.  B.,  1810.)  Forgery  to  Defraud  A  Affects  B.  Indict- 
ment of  four  counts:  1,  for  forging  a  fictitious  name  (W.  S.  West) 
as  signature  to  a  receipt  for  £19,  16s.  6d.  purporting  to  be  a  receipt 
for  stock  therein  mentioned^  with  intent  to  defraud  the  Bank  of  Eng- 
land; 2,  for  uttering  it  knowing  it  to  be  forged,  with  like  intent; 
3  and  4,  for  forging  and  uttering  it  to  defraud  R.  Mordey.  The  writ- 
ing was  not  in  its  nature  calculated  to  defraud  the  bank,  and  it  was 
found  that  defendant  had  no  intention  to  defraud  Mordey.  The 
court  told  the  jury  to  acquit  on  the  first  and  second  counts ;  but  that 
if  they  believed  that  defendant  did  not  intend  to  defraud  Mordey, 
yet  as  that  was  a  necessary  consequence  of  the  forgery,  that  was 
sufficient  evidence  of  intent  to  convict.  The  jury  found  guilty  on 
the  third  and  fourth  counts;  and  the  question  being  reserved,  all 
the  judges  met  in  Easter  term,  1810,  and  were  of  opinion  that  the 
conviction  was  right,  as  the  immediate  effect  of  the  act  was  to  de- 
fraud Mordey.  B.  v.  Sheppard,  Russell  &  R.  169,  2  East  P.  C.  967, 
B.  174,  Ke.  463,  Mi.  945. 

(Eng.  Assize,  1858.)  Wounding  with  Intent.  The  prisoner  was 
indicted  for  wounding  with  intent  to  do  grievous  bodily  harm  to  the 
prosecutor.  It  appeared  that  the  prisoner,  with  a  knife,  struck  at 
one  Withy.  The  prosecutor  interfered  and  caught,  on  his  arm,  the 
blow  intended  for  Withy.  CROWDER,  J.  This  will  not  sustain  the 
charge  of  wounding  with  intent  to  do  grievous  bodily  harm  to  the 
prosecutor,  but  he  may  be  convicted  of  unlawfully  wounding.  B.  v. 
Hewlett^  1  F.  &  P.  91,  B.  329,  Ke.  150. 

(Eng.  C.  C.  Res.,  1874.)  Malicioas  Injury  to  Window.  LORD 
COLERIDGE,  C.  J.  I  am  of  opinion  that  this  conviction  must  be 
quashed.  The  facts  of  the  case  are  these.  The  prisoner  and  some 
other  persons  who  had  been  drinking  in  a  public  house  were  turned 
out  of  it  at  about  eleven  P.  M.  for  being  disorderly,  and  they  then 
began  to  fight  in  the  street  near  the  prosecutor's  window.  The 
prisoner  separated  himself  from  the  others,  and  went  to  the  other 
side  of  the  street,  and  picked  up  a  stone,  and  threw  it  at  the  persons 
he  had  been  fighting  with.  The  stone  passed  over  their  heads,  and 
broke  a  large  plate-glass  window  in  the  prosecutor's  house,  doing 
damage  to  an  amount  exceeding  £5.    The  jury  found  that  the  pris- 
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oner  threw  the  stone  at  the  people  he  had  been  fighting  with,  intend- 
ing to  strike  one  or  more  of  them  with  it,  but  not  intending  to  break 
the  window.  The  question  is  whether,  under  an  indictment  for  un- 
lawfully and  maliciously  committing  an  injury  to  the  window  in  the 
house  of  the  prosecutor,  the  proof  of  these  facts  alone,  coupled  with 
the  finding  of  the  jury,  will  do?  Now  I  think  that  is  not  enough. 
The  indictment  is  framed  under  the  24  &  25  Vict.  c.  97,  §  51.  The 
act  is  an  act  relating  to  malicious  injuries  to  property,  and  §  51 
enacts  that  whosoever  shall  unlawfully  and  maliciously  commit  any 
damage,  etc.,  to  or  upon  any  real  or  personal  property  whatsoever 
of  a  public  or  a  private  nature,  for  which  no  punishment  is  herein- 
before provided,  to  an  amount  exceeding  £5,  shall  be  guilty  of  a  mis- 
demeanor. •  •  •  I  do  not  intend  to  throw  any  doubt  on  the 
cases  which  have  been  cited,  and  which  show  what  is  sufficient  to 
constitute  malice  in  the  case  of  murder.  They  rest  upon  the  prin- 
ciples of  the  common  law,  and  have  no  application  to  a  statutory 
offense  created  by  an  act  in  which  the  words  are  carefully  studied. 
•  •  •  The  other  judges  concurred.  Conviction  quashed.  B.  v. 
Pembliton,  12  Cox  C.  C.  607,  L.  B.  2  C.  C.  R.  119,  B.  210,  C.  120, 
Ke.  157,  Mi.  171. 


(Eng.  C.  C.  B.,  1886.)  Blow  at  One  Strikes  Another.  Defendant 
was  indicted  and  convicted  under  statute  24  &  25  Vict.  c.  100,  §  20, 
providing,  ''Whosoever  shall  unlawfully  and  maliciously  wound  or 
inflict  grevious  bodily  harm  upon  any  other  person,  either  with  or 
without  any  weapon  or  instrument,  shall  be  guilty  of  a  misde- 
meanor." The  proof  was  that  defendant  had  a  quarrel  with  one 
Chappie,  and  later,  while  passing  through  the  room  where  Chappie 
was  talking  with  a  woman,  he  struck  Chappie  with  a  belt,  which 
bounded  off,  and  the  buckle  hit  the  woman  in  the  face,  injuring  her 
severely.  The  jury  found  defendant  had  no  intention  of  hitting  her. 
BOWEN,  L.  J.  •  •  •  The  only  difficulty  that  arises  is  from  E. 
V.  Pembliton  [above],  which  was  a  case  under  an  act  of  parliament 
which  does  not  deal  with  all  malice  in  general,  but  with  malice 
towards  property ;  and  all  that  case  holds  is,  that  though  the  prisoner 
would  have  been  guilty  of  acting  maliciously  within  the  common  law 
meaning  of  the  term,  still  he  was  not  guilty  of  acting  maliciously 
within  the  meaning  of  a  statute  which  requires  a  malicious  intent 
to  injure  property.  Had  the  prisoner  meant  to  strike  a  pane  of 
glass,  and  without  any  reasonable  expectation  of  doing  so,  injured 
a  person,  it  might  be  said  that  the  malicious  intent  to  injure  property 
was  not  enough  to  sustain  a  prosecution  under  this  statute.  But,  as 
the  jury  found  that  the  prisoner  intended  to  wound  Chappie,  I  am 
of  opinion  that  he  acted  maliciously  within  the  meaning  of  this 
statute.  The  other  justices  concurred.  Conviction  affirmed.  B.  v. 
Latimer,  16  Cox  C.  C.  70,  17  Q.  B.  D.  359,  55  L.  J.  m.  c.  135,  54  L.  T. 
768,  51  J.  P.  184,  B.  217,  C.  122,  Ke.  144,  Mi.  163. 
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(Miss.  Sup.  Ct.,  1885.)  Histaken  Identity— Specific  Intent.  Ap- 
pellant was  convicted  of  assault  with  intent  to  kUl  and  murder  Levi 
Thompson.  Appellant's  brother,  having  been  injured  by  one  Morris 
at  a  public  meeting  at  midnight,  appellant  started  in  pursuit  of 
Morris  to  avenge  the  injury.  The  night  was  dark ;  and  seeing  a  per- 
son in  the  road,  whom  he  supposed  to  be  Morris,  he  struck  him  in 
the  back  with  a  knife,  giving  him  a  severe  wound.  Then  discovering 
that  he  had  struck  his  best  friend,  he  desisted.  It  is  urged  that  the 
intent  charged  was  not  proved.  ARNOLD,  J.  •  •  •  He  may 
not  have  intended  to  kill  Thompson,  but  he  was  properly  convicted 
if  he  intended  to  kill  the  man  at  whom  the  knife  was  directed.  The 
evil  and  specific  intent  to  strike  the  form  before  him  at  the  time  is 
manifest,  and  that  form  proved  to  be  Thompson.  That  there  was  a 
mistake  as  to  the  identity  of  the  person  intended  to  be  injured  con- 
stitutes no  defense.  •  •  •  And  this  is  not  in  conflict  with  the 
settled  doctrine  in  this  state  that  on  a  charge  under  the  statute,  of 
assault  with  a  deadly  weapon,  with  intent  to  kill  and  murder  a  par- 
ticular person,  it  is  necessary  to  prove  the  specific  intent  as  laid  in 
the  indictment.  There  is  no  error  in  the  record.  McGehee  v.  S., 
62  Miss.  772,  52  Am.  Rep.  209,  F.  105,  Kn.  50. 

IMPEDIMENTS  TO  FORMATION  OF  CRIMINAL  INTENT. 

§  46.  Forecast.  Having  considered  the  nature  of  criminal  intent 
in  general,  it  is  necessary  before  passing  the  subject  to  examine  and 
understand  the  nature  and  effect  of  certain  impediments  to  it; 
which  cause  action  without  intent,  or  against  intent,  otherwise  pro- 
duce action  regardless  of  intent,  or  prevent  formation  of  any  rational 
intent.  Principal  among  these  are :  1.  That  the  defendant  is  a  cor- 
poration, deriving  all  its  powers  from  the  law,  and  therefore  power- 
less to  do  any  wrong.  2.  That  the  act  was  compelled  by  duress  of 
overwhelming  force  or  imminent  peril.  3.  That  the  defendant  was 
mistaken  as  to  the  facts,  and  if  they  had  been  as  he  supposed  they 
were  the  act  would  have  been  less  criminal  or  entirely  innocent. 
4.  That  defendant  was  mistaken  as  to  the  law,  and  supposed  that  he 
had  a  right  to  do  as  he  did.  5.  That  the  defendant  was  an  infant, 
who  by  reason  of  his  immature  age  had  not  discretion  to  discern 
good  from  evil.  6.  That  the  defendant  was  idiotic  or  demented,  and 
therefore,  regardless  of  his  age,  was  too  simple-minded  to  know  right 
from  wrong.  7.  That  the  defendant  was  intoxicated  at  the  time  of 
the  act,  and  therefore  temporarily  incompetent  to  form  any  crimi- 
nal intent.  8.  That  the  defendant  was  insane,  and  that  his  mental 
disease  so  affected  his  discernment  and  reasoning  powers  that  he 
could  form  no  criminal  intent.  We  will  consider  these  points  in  the 
order  named. 
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§  46.    ''That  the  Defendant  is  a  Corporation/' 

(Mass.  Sup.  Judicial  Ct.,  1854.)  Nuisance.  BIGELOW,  J.  The 
indictment  in  the  present  case  is  for  a  nuisance.  The  defendants 
contend  that  it  cannot  be  maintained  against  them,  on  the  ground 
that  a  corporation,  although  liable  to  indictment  for  non-feasance, 
or  an  omission  to  perform  a  legal  duty  or  obligation,  are  not  amen- 
able in  this  form  of  prosecution  for  a  misfeasance,  or  the  doing  of 
any  act  unlawful  in  itself  and  injurious  to  the  rights  of  others. 
There  are  dicta  in  some  of  the  early  cases  which  sanction  this  broad 
doctrine,  and  it  has  been  thence  copied  into  text  writers,  and  adopted 
to  its  full  extent  in  a  few  modem  decisions.  But  if  it  ever  had  any 
foundation,  it  had  its  origin  at  a  time  when  corporations  were  few 
in  number,  and  limited  in  their  powers,  and  in  the  purposes  for  which 
they  were  created.  Experience  has  shown  the  necessity  of  essentially 
modifying  it ;  and  the  tendency  of  the  more  recent  cases  in  courts  of 
the  highest  authority  has  been  to  extend  the  application  of  all  legal 
remedies  to  corporations,  and  assimilate  them,  as  far  as  possible,  in 
their  legal  duties  and  responsibilities,  to  individuals.  To  a  certain 
extent,  the  rule  contended  for  is  founded  in  good  sense  and  sound 
principle.  Corporations  cannot  be  indicted  for  offenses  which  derive 
their  criminality  from  evil  intention,  or  which  consist  in  a  violation 
of  those  social  duties  which  appertain  to  men  and  subjects.  They 
cannot  be  guilty  of  treason  or  felony,  of  perjury  or  offenses  against 
the  person.  But  beyond  this,  there  is  no  good  reason  for  their 
exemption  from  the  consequences  of  unlawful  and  wrongful  acts 
committed  by  their  agents  in  pursuance  of  authority  derived  from 
them.  Such  a  rule  would,  in  many  cases,  preclude  all  adequate  rem- 
edy, and  render  reparation  for  an  injury,  committed  by  a  corpora- 
tion, impossible.  •  •  •  Judgment  against  defendant  affirmed. 
0.  V.  Proprietors  of  New  Bedford  Bridge,  2  Gray  339,  B.  277. 


(Ky.  Ct.  of  App.,  1891.)  Ultra  Vires— Gaming.  Indictment  of  the 
Pulaski  County  Agricultural  &  Mec.  Asso.  for  permitting  gaming  on 
its  fair  grounds.  A  demurrer  to  the  indictment  was  sustained,  and 
the  state  appeals.  HOLT,  C.  J.  •  •  •  It  is  contended  that  a 
corporation  cannot  commit  this  offense.  It  was  in  the  early  history 
of  the  law  held  that,  as  a  corporation  was  soulless,  it  could  do  no 
wrongful  or  immoral  act,  and  could  not,  therefore,  be  liable  in  tort. 
This  doctrine  has  long  since  become  obsolete ;  •  •  •  but  it  was 
claimed  that  its  nature  did  not  admit  of  its  doing  positive  wrong, 
and  that,  therefore,  it  was  not.  liable  criminally  for  a  misfeasance, 
whereby  a  wrong  was  done  by  a  violation  of  its  duty.  •  •  •  if 
the  argument  be  sound  that  a  corporation  is  not  liable  to  indictment 
for  any  offense,  because  the  criminal  act  was  not  warranted  by  its 
corporate  powers,  then  the  same  reasoning  would  result  in  its  non- 
liability for  all  wrongs,  civil  as  well  as  criminal.  Such  a  rule  would 
lead  to  its  absolute  impunity  for  all  wrongs,  which  the  experience  of 
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this  day  shows  would  produce  great  injustice  both  to  individuals  and 
the  public.  If  it  be  said  that  the  individuals  who  might  do  the  act 
would  be  liable,  it  may  be  said  that  this  is  true  as  to  every  servant 
or  agent  who  does  a  wrong,  but  because  this  is  so  the  principal  is  not 
exempt.  •  •  •  The  object  should  be  to  reach  and  punish  the  real 
power  in  the  matter,  and  thus  prevent  a  repetition  of  the  offense.  It 
is  true  there  are. crimes  of  which,  from  their  very  nature,  as  perjury, 
for  example,  they  cannot  be  guilty.  There  are  crimes  to  the  punish- 
ment for  which,  for  a  like  reason,  they  cannot  be  subjected,  as  in  the 
case  of  a  felony.  But  wherever  the  offense  consists  in  either  a  mis- 
feasance or  a  non-feasance  of  duty  to  the  public,  and  the  corporation 
can  be  reached  for  punishment  as  by  a  fine  and  the  seizure  of  its 
property,  precedent  authorizes,  and  public  policy  requires,  that  it 
should  be  liable  to  indictment.  Any  other  nde  would  in  many  cases 
preclude  adequate  remedy,  and  leave  irresponsible  servants  to 
answer  for  the  offense,  rather  than  those  who  are  really  most  at  fault. 
C.  V.  Proprietors,  2  Gray  339  [above] ;  S.  v.  Morris  &  E.  By.  Co.,  23 
N.  J.  Law  360;  Louisville  &  N.  By.  Co.  v.  S.,  3  Head  (40  Tenn.)  523; 
Nat.  Bank  v.  Graham,  100  U.  S.  699.  If  it  be  said  that  such  a  rule 
may  subject  the  property  of  innocent  stockholders  for  the  acts  of 
the  directors  to  which  they  are  not  actual  parties,  and  of  which  they 
have  no  knowledge,  the  answer  is  that  they  select  the  directors,  and 
it  is  their  business  to  have  those  who  will  see  that  the  corporate  busi- 
ness is  so  conducted  as  not  to  injure  others.  •  •  •  Reversed. 
0.  V.  Pulaski  0.  A.  M.  Assn.,  92  Ky.  197,  17  S.  W.  442,  F.  119. 

(N.  J.  Sup.  Ct.,  1892.)  Same.  Defendant  corporation  excepted  to 
conviction  of  keeping  a  disorderly  house,  because  a  corporation  could 
not  commit  the  offense ;  but  the  court,  intimating  that  malice  may  be 
imputed  to  corporations,  held  that  the  habitual  indulgence  in  the 
vicious  practices  on  the  premises  of  defendant  warranted  the  convic- 
tion regardless  of  the  intent  which  prompted  the  disorder.  Affirmed. 
8.  V.  Passaic  Gounty  Agr.  See.,  54  N.  J.  L.  260,  23  Atl.  680,  Kn.  105. 

§  47.  "That  the  Act  was  Compelled."  This  compulsion  may  con- 
sist :  1,  of  the  command  of  a  husband  to  his  wife ;  2,  of  the  command 
of  any  other  to  his  subordinate ;  3,  of  actual  duress  by  persons  with- 
out semblance  of  authority;  4,  of  necessity  of  self-preservation  in 
other  cases;  and,  5,  of  inability  of  defendant  to  perform  his  legal 
duty. 

g  48.    '*  or  the  Command  of  a  Hnnband  to  his  Wife." 

(Eng.  C.  C.  R.,  1664.)  Burglary  with  Husband.  It  was  propound- 
ed to  all  the  judges :  If  a  man  and  his  wife  go  both  together  to  com- 
mit a  burglary,  and  both  of  them  break  a  house  in  the  night,  and 
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enter  and  steal  goods,  what  offense  this  was  in  the  wife ;  and  agreed 
by  all,  that  it  was  no  felony  in  the  wife,  for  the  wife  being  together 
with  the  husband  in  the  act,  the  law  supposeth  the  wife  doth  it  by 
coercion  of  the  husband.  And  so  it  is  in  all  larcenies;  but  as  to 
murder,  if  husband  and  wife  both  join  in  it,  they  are  both  equally 
guilty.  Vid.  2  E.  III.,  Fitz.  Abr.  Corone  160,  27  Ass.  PL  40,  Fitz. 
Abr.  Corone  199,  Poulton  de  Pace  126,  and  the  case  of  the  Earl  of 
Somerset  and  his  lady,  both  equally  found  guilty  of  the  murder  of 
Sir  Thomas  Overbury,  by  poisoning  him  in  the  Tower  of  London, 
2  How.  St.  Tr.  951,  3  Co.  Inst.  49.  Anon.,  Kelyng  31,  1  B.  &  H.  81, 
B.  273. 

Grimes  Peculiar  to  Women.  ''A  wife  may  be  indicted  together 
with  her  husband,  and  condemned  to  the  pillory  with  him  for  keep- 
ing a  bawdy  house ;  for  this  is  an  offense  as  to  the  government  of  the 
house,  in  which  the  wife  has  a  principal  share;  and  also  such  an 
offense  as  may  generally  be  presumed  to  be  managed  by  the  intrigues 
of  her  sex. ' '    1  Hawk.  P.  0.  ch.  1,  §  12. 

(Mass.  Sup.  Judicial  Ct.,  1813.)  Assault  Commanded  by  Husband. 
Husband  and  wife  were  indicted  for  assault  and  battery,  and  the 
jury  found  him  guilty  and  that  she  acted  in  his  presence  and  at  his 
command.  The  attorney  general  argued  that  his  command  was  no 
excuse  to  her  for  what  she  well  knew  was  wrong.  CURIA.  The 
general  doctrine  is  that  a  feme  covert  incurs  no  legal  guilt  by  the 
commission  of  civil  offenses  by  the  coercion  of  her  husband,  or  even 
when  in  his  presence.  To  this  general  rule  there  are  certain  excep- 
tions— as  of  crimes  forbidden  by  the  law  of  nature,  which  are  mala  in 
se,  and  some  where  the  wife  may  be  presumed  the  principal  agent. 
The  case  at  bar  is  not  within  the  exceptions,  and  Elizabeth  Neal  is 
not  guilty,  and  must  therefore  be  discharged.  0,  v.  Neal,  10  Mass. 
152,  6  Am.  Dec.  105, 1  B.  &  H.  76-n,  P.  118,  3  L.  70. 

(Eng.  Assize,  1829.)  Uttering  Counterfeit.  The  prisoner  was  in- 
dicted for  uttering  base  coin.  The  evidence  was,  that  she  had  gone 
from  house  to  house  uttering  base  coin,  and  that  her  husband  accom- 
panied her  to  the  door,  but  did  not  go  in.  BAYLEY,  J.,  directed  the 
jury  to  infer  that  she  was  acting  under  the  coercion  of  her  husband, 
and  to  find  her  not  guilty.  Sarah  Connolly's  Case,  2  Lewin  C.  C.  229, 
1  B.  &  H.  81,  Mi.  110. 

(Mich.  Sup.  Ct.,  1878.)  Bobbery  with  Husband.  Husband,  wife, 
and  another  were  convicted  of  robbery;  and  on  error  by  the  wife 
the  court  held,  that,  proof  that  the  wife  held  the  victim  by  the 
throat,  and  told  him  to  keep  still,  while  the  husband  and  the  other 
put  their  hands  in  his  pockets  and  took  what  money  he  had,  justified 
the  trial  court  in  leaving  to  the  jury  the  question,  and  justified  the 
jury  in  finding,  that  she  was  an  active  participant  in  the  crime,  and 
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did  not  act  under  coercion  of  her  husband.    P.  v.  Wright^  38  Mich. 
744,  31  Am.  Rep.  331. 

(Mass.  Sup.  Judicial  Ct.,  1888.)  What  is  Presence — Jury's  Prov- 
ince. Defendant  was  convicted  of  illegal  sale  of  intoxicating  liquors, 
and  excepted.  C.  ALLEN,  J.  •  •  •  It  is  apparent  that  the  sec- 
ond instruction  requested  could  not  properly  be  given,  because  it 
could  not  be  said  as  a  matter  of  law,  that, ' '  if  he  was  on  the  premises 
and  in  the  house,  it  would  be  sufficient ; ' '  that  is,  sufficient  presence 
to  raise  the  presumption  of  coercion.  That  would  be  for  the  jury  to 
determine.  •  •  •  The  instruction  that,  if  the 'husband  was  near 
enough  to  see,  hear,  or  know  that  she  was  making  such  sales,  she  was 
not  liable  and  must  be  acquitted,  was  too  favorable  for  the  defend- 
ant, as  the  presumption  of  coercion  was  merely  a  disputable  one,  and 
might  not  prevail  in  the  minds  of  the  jury,  in  view  of  the  testimony 
and  the  circumstances  of  the  case.  Exceptions  overruled.  0.  v. 
Daley,  148  Mass.  11,  18  N.  E.  579,  B.  275.  Similar  case :  C.  v.  Mun- 
sey,  112  Mass,  287,  Kn.  37. 

(S.  Car.  Sup.  Ct.,  1888.)  Wife's  Activity.  A  conviction  of  the 
wife  with  her  husband  of  receiving  stolen  goods  was  reversed,  be- 
cause the  court  below  instructed  the  jury  that,  though  the  wife  was 
drawn  into  the  crime  by  her  husband,  she  was  equally  guilty  if  she 
was  the  more  active  of  the  two.  Her  guilt  depends  on  whether  she 
acted  freely  or  under  coercion  of  her  husband,  not  on  her  activity. 
8.  V.  Houston,  29  S.  C.  108,  6  S.  E.  943,  Mi.  llln. 

(Mo.  Sup.  Ct.,  1892.)  When  Evidently  Wilful.  On  trial  of  a  mar- 
ried woman  for  maiming  a  boy  by  throwing  concentrated  lye  (wash- 
water,  she  called  it)  into  his  face  and  putting  out  his  eyes  in  the 
presence  of  her  husband,  where  by  her  own  testimony  she  exhoner- 
ated  him  from  all  complicity  in  the  felony,  the  court  properly  refused 
to  instruct  the  jury,  either  that  if  the  husband  was  present  they  must 
acquit,  or  that  if  there  was  no  evidence  that  defendant's  husband 
disapproved  of  the  acts  of  defendant,  and  unless  that  fact  is  estab- 
lished, they  must  acquit.  The  presence  of  the  husband  only  raises  a 
presumption  of  coercion,  which  may  always  be  rebutted.  8.  v.  Ka 
Fog,  110  Mo.  7,  19  S.  W.  222  (sub  nom.  S.  v.  Baker),  33  Am.  St.  Rep. 
414,  Mi.  113. 

(Ala.  Sup.  Ct.,  1892.)  In  Homicide.  Defendant  and  her  husband 
murdered  Stark,  defendant  holding  him  from  behind,  and  holding 
his  arms  down,  while  her  husband  cut  him  in  the  head  with  an  ax. 
He  was  heard  to  say:  **Hold  him  up,  Grod  damn  it;  hold  him  up." 
CLOPTON,  J.  On  trial  of  defendant  for  murder,  the  court  instructed 
the  jury:  **In  the  trial  of  this  case  on  the  issue  of  guilty  or  non- 
guilty,  the  jury  should  not  consider  the  defendant  as  otherwise  than 
a  feme  sole."  There  is  no  error  in  this  charge.  The  presumption  of 
8 
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the  common  law,  that  when  the  wife  acts  with  her  husband  in  the 
commission  of  a  crime  she  acts  under  his  coercion,  and  consequently 
without  ^ilty  intent,  is  not  allowed  in  all  offenses,  in  the  adminis- 
tration of  the  criminal  law.  **It  may  not  be  positively  settled,"  as 
has  been  well  observed,  **  where  the  line  of  separation  is,  but  for 
certain  crimes  the  wife  is  responsible,  although  committed  under  the 
compulsion  of  her  husband.'*  1  B.  &  H.  85.  The  exceptions  in- 
grafted on  the  general  rule  are  based  on  the  nature,  grade,  and 
heinousness  of  the  felony,  and  among  these  is  murder.  •  •  • 
[Citing  1  Hale  P.  C.  45,  1  Hawk.  P.  C.  4,  1  Cooley  Bl.  Com.  444,  1 
Bishop  Crim.  Law,  §  361 ;  14  Am.  &  Eng.  Ency.  Law  649.]  Affirmed. 
Bibb  V.  8.,  94  Ala.  31, 10  So.  506,  33  Am.  St.  Bep.  88. 


f  49.    ''Of  the  Command  of  Any  Other  to  his  Subordinates." 

(Mass.  Sup.  Judicial  Ct.,  1846.)  Bartender  Without  License.  De- 
fendant convicted  of  selling  liquor  without  a  license,  excepts  to  the 
ruling  of  the  court  below  that  he  could  be  charged  though  he  was  a 
mere  servant  of  another  in  making  the  sale.  SHAW,  C.  J.  •  •  * 
The  construction  contended  for  by  the  defendant,  by  which  the 
actual  seller  should  exempt  himself  from  the  penalty  of  the  law,  by 
showing  that  he  sold  for  the  use  and  benefit,  and  by  the  authority, 
of  another  person,  would  let  in  all  the  mischief  intended  to  be  pre- 
vented by  the  statute.  A  person  residing  out  of  the  state,  and  be- 
yond the  jurisdiction  of  its  laws,  by  taking  the  lease  of  shops,  and 
employing  selling  agents  and  barkeepers,  might  wholly  defeat  the 
salutary  objects  of  the  law.  It  is  then  urged,  secondly,  as  an  excuse 
for  the  defendant,  that  he  offered  to  show  that  he  was  a  hired  agent, 
having  no  interest  in  the  profits,  and  acting  in  the  presence  of  and 
under  the  control  of  his  employer.  As  to  his  being  an  agent,  the 
considerations  already  stated  apply  to  it.  As  to  his  acting  in  the 
presence  of  his  employer,  we  think  that  circumstance  would  make 
no  difference  if  the  defendant  was  the  ostensible  actor  in  the  sale ; 
because  one  who  sells  for  another,  although  in  his  presence,  does  yet 
sell,  and  the  law  fibres  the  penalty  upon  him  who  does  the  act.  We 
are  to  understand  in  the  present  case  that  the  sale  was  actually  made 
by  the  defendant,  otherwise  he  would  not  have  been  convicted  by 
the  jury.  If  the  employer  should  expressly  or  tacitly  command, 
direct,  or  instigate  him  to  do  it,  both  might  be  liable;  for  it  is  a 
general  rule  of  law,  in  cases  of  tort,  that  when  two  or  more  are 
guilty,  as  actors  or  participators,  of  one  and  the  same  offense,  each 
is  severally  liable  to  the  penalty,  and  either  may  be  severally  prose- 
cuted for  it.  But  the  command  of  the  master  will  afford  no  justifica- 
tion or  excuse  to  the  servant  making  the  sale,  because  it  is  an  unlaw- 
ful command,  which  he  is  not  bound  to  obey.  0.  v.  Hadley,  11  Mete. 
66,  B.  372. 

Aco.  Abelv.  S  ,  90  Ala  681.  8  So.  700:  Baird  v.  8.,  52  Ark.  8«6,  IS  S.  W.  666;  Menken  v. 
Atlanta,  78  Oa.  668,  S  S.  E.  650;  S.  ▼.  Chastain.  S  «*• 
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(Cal.  Sup.  Ct.,  1866.)  Mother's  Command.  On  trial  for  larceny 
it  was  contended  that  defendant  was  under  the  age  of  21,  living  with 
his  mother,  and  subject  to  her  orders,  and  that  the  property  was 
taken  at  her  instance.  Conviction  was  affirmed.  The  court  said  such 
orders  were  no  defense  and  there  was  no  proof  that  defendant  was 
under  the  age  of  14  years.    P.  v.  Bichmond,  29  Cal.  415. 

(Me.  Sup.  Ct.,  1876.)  When  Master  is  Owner.  Haynes  appeals 
from  conviction  of  arson  of  Mrs.  I 's  house  to  defraud  the  insurance 
companies.  APPLETON,  C.  J.  •  •  •  The  house  burned  by  de- 
fendant was  the  house  of  another.  If  Mrs.  Ingraham  had  burned  her 
own  dwelling  she  would  not  have  been  amenable  to  the  penalties  pre- 
scribed by  R.  S.  c.  119,  §  1.  The  fire  was  set  at  her  instance,  and  for 
her  supposed  benefit.  The  servant  obeying  cannot  be  more  guilty 
than  the  master  commanding.  •  *  •  Exceptions  sustained.  8. 
V.  Haynes,  66  Me.  307,  22  Am.  Rep.  569,  3  L.  249. 

(Eng.  Assize,  1660.)  Command  of  Rebel  Officer.  Upon  the  trial 
of  one  Axtell,  a  soldier  who  commanded  the  guards  at  the  king's 
trial,  and  at  his  murder ;  he  justified  that  all  he  did  was  as  a  soldier, 
by  the  command  of  his  superior  officer,  whom  he  must  obey  or  die. 
It  was  resolved  that  was  no  excuse,  for  his  superior  was  a  traitor, 
and  all  that  joined  him  in  that  act  were  traitors,  and  did  by  that 
approve  the  treason ;  and  where  the  command  is  traitorous,  then  the 
obedience  to  that  command  is  also  traitorous.  Memo.,  Kelyng  13, 
Mi.  114. 

(U.  S.  C.  C.  for  Pa.,  1813.)  Command  of  the  Captain  of  the 
privateer  schooner,  on  which  defendant  was  first  lieutenant,  was  set 
up  as  a  defense  to  an  indictment  for  felonious  and  piratical  entry 
on  a  Portuguese  brig,  and  assaulting  the  captain  of  it.  WASHING- 
TON, J.,  charged  the  jury :  No  military  or  civil  officer  can  command 
an  inferior  to  violate  the  laws  of  his  country ;  nor  will  such  a  com- 
mand excuse,  much  less  justify,  the  act.  Can  it  be  for  a  moment 
pretended  that  the  general  of  an  army,  or  the  commander  of  a  ship 
of  war,  can  order  one  of  his  men  to  commit  murder  or  felony?  Cer- 
tainly not.  •  •  •  Disobedience  of  an  unlawful  order  must  not, 
of  course,  be  punishable ;  and  a  court-martial  would,  in  such  a  case, 
be  bound  to  acquit  the  person  tried  upon  a  charge  of  disobedience. 
We  do  not  mean  to  go  further  than  to  say,  that  the  participation  of 
the  inferior  officer  in  an  act  which  he  knows,  or  ought  to  know,  to 
be  illegal,  will  not  be  excused  by  the  order  of  his  superior.  U.  8.  v. 
Jones,  3  Wash.  C.  C.  209,  26  Fed.  Cas.  653,  B.  368. 

(Tenn.  Sup.  Ct.  1866.)  Same.  Biggs  was  a  private  soldier  who 
had  been  convicted  of  murder  in  killing  a  man  while  acting  under 
the  orders  of  his  superior  officer.  The  court  held  that  an  order 
illegal  in  itself,  and  not  justifiable  by  the  rules  and  usages  of  war. 
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SO  that  a  man  of  ordinary  sense  and  understanding  would  know, 
when  he  heard  it  read  or  given,  that  the  order  was  illegal,  would 
afford  the  private  no  protection  for  a  crime  under  such  order;  but 
that  an  order  given  by  an  officer  to  his  private  which  does  not  ex- 
pressly and  clearly  show  on  its  face,  or  the  body  thereof,  its  own 
illegality,  the  soldier  would  be  bound  to  obey,  and  such  order  would 
be  a  protection  to  him.  Reversed.  Biggs  v.  8.,  3  Cold.  (44  Tenn.) 
85,  91  Am.  Dec.  272,  3  L.  257,  Mi.  114. 

Ace.  S.  ▼.  Sparks,  27  Tez.  (07.  S  L*.  »1;  C.  ▼.  HoUand.  1  Dvv.  (Ky.)  181,  S  L.  280. 

(XJ.  S.  C.  C.  for  Dist.  of  E.  Mich.,  1887.)  By  Soldier  to  Prevent 
Escape  of  Gonvict.  Defendant  was  indicted  for  shooting  and  killing^ 
one  Stone  who  was  endeavoring  to  escape  from  P^.  Monroe  prison  in 
Detroit.  Stone,  a  soldier,  had  been  court-marshaled  for  telling  a  lie 
to  a  superior  officer,  and  sentenced  to  hard  labor  for  two  years. 
When  shot  he  was  gaining  on  his  nearest  pursuer;  had  been  hailed 
by  the  sergeant  that  there  was  **a  load  after  him,'*  and  to  halt;  in 
another  half-minute  would  have  scaled  the  two  fences  between  him 
and  the  highway,  and  probably  been  lost  among  the  houses;  and 
defendant  fired  in  performance  of  a  supposed  obligation  to  prevent 
the  escape  by  any  means  in  his  power.  BROWN,  J.  •  •  •  Stone 
had  been  court-martialed  for  a  military  offense,  in  which  there  is 
no  distinction  between  felonies  and  misdemeanors.  His  crime  was 
one  wholly  unknown  to  the  common  law,  and  the  technical  defini- 
tions of  that  law  are  *manif estly  inappropriate  to  cases  which  are 
^ot  contemplated  in  the  discussion  of  common  law  writers  upon  the 
subject.  We  are  bound  to  take  a  broader  view,  and  to  measure  the 
rights  and  liabilities  of  the  prisoner  by  the  exigencies  of  the  military 
service,  and  the  circumstances  of  the  particular  case.  It  would  be 
extremely  unwise  for  the  civil  courts  to  lay  down  general  principles 
of  law  which  would  tend  to  impair  the  efficiency  of  the  military  arm, 
or  which  would  seem  to  justify  or  condone  conduct  prejudicial  to 
good  order  and  military  discipline.  •  •  •  It  is  urged  by  the  de- 
fense that  the  finding  of  the  court  of  inquiry  acquitting  the  prisoner 
of  all  blame  is  a  complete  bar  to  this  prosecution.  I  do  not  so  regard 
it.  If  the  civil  courts  have  jurisdiction  of  murder,  notwithstanding 
the  concurrent  jurisdiction  by  court-martial  of  military  offenses,  it 
follows  logically  that  the  proceedings  in  one  cannot  be  pleaded  as  a 
bar  to  proceedings  in  the  other;  and  if  the  finding  of  such  court 
should  conflict  with  the  well  recognized  principles  of  the  civil  law, 
I  should  be  compelled  to  disregard  it.  S.  v.  Rankin,  4  Cold.  (44 
Tenn.)  145.  At  the  same  time  I  think  that  weight  should  be  given, 
and  in  a  case  of  this  kind  great  weight,  to  the  finding,  as  an  expres- 
sion of  the  opinion  of  the  military  court  of  the  magnitude  of  Stone's 
offense,  and  of  the  necessity  of -using  a  musket  to  prevent  his  escape. 
I  am  the  more  impressed  with  this  view  from  the  difficulty  of  apply- 
ing common  law  principles  to  a  case  of  this  description.  There  is  a 
singular  and  almost  total  absence  of  authority  upon  the  subject  of 
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the  power  of  a  military  guard  in  time  of  peace.  But  considering  the 
nature  of  military  government,  and  the  necessity  of  maintaining 
good  order  and  discipline  in  a  camp,  I  should  be  loth  to  say  that  life 
might  not  be  taken  in  suppressing  conduct  prejudicial  to  such  dis- 
cipline. •  •  •  In  the  case  of  McCall  v.  McDowell,  1  Abb.  (U.  S.) 
212,  218,  it  is  said  that  ^'except  in  a  plain  case  of  excess  of  authority, 
where  at  first  blush  it  is  apparent  and  palpable  to  the  commonest 
understanding  that  the  order  is  illegal,  I  cannot  but  think  that  the 
law  should  excuse  the  military  subordinate  when  acting  in  obedience 
to  the  order  of  his  commander."  •  •  •  j  have  no  doubt  the 
same  principle  would  apply  to  the  acts  of  a  subordinate  officer,  per- 
formed in  compliance  with  his  supposed  duty  as  a  soldier ;  and  unless 
the  act  were  manifestly  beyond  the  scope  of  his  authority,  or,  in  the 
words  used  in  the  above  case,  were  such  that  a  man  of  ordinary  sense 
and  understanding  would  know  that  it  was  illegal,  that  it  would  be 
a  protection  to  him,  if  he  acted  in  good  faith  and  without  malice. 
As  there  is  no  reason  in  this  case  to  suppose  that  Clark  was  not 
doing  what  he  conceived  to  be  his  duty,  and  the  act  was  not  so 
clearly  illegal  that  a  reasonable  man  might  not  suppose  it  to  be  legal 
— indeed,  I  incline  to  the  opinion  that  it  was  legal — and  as  there  was 
an  entire  absence  of  malice,  I  think  he  ought  to  be  discharged.  But, 
even  if  this  case  were  decided  upon  common  law  principles,  the  result 
would  not  be  different.  By  the  statutes  of  the  state  in  which  the 
homicide  was  committed,  a  felony  is  defined  to  be  any  crime  punish- 
able by  imprisonment  in  the  state's  prison.  Stone  had  been  con- 
victed of  a  military  offense,  and  sentenced  to  hard  labor  in  the 
military  prison  for  two  years,  and,  so  far  as  the  analogies  of  the  com- 
mon law  are  applicable  at  all,  he  must  be  considered,  in  a  case  of 
this  kind,  as  having  been  convicted  of  a  felony.  •  •  •  U.  S.  v. 
(Jlark,  31  Fed.  710,  B.  319. 


{  00.    "Of  Actual  DnreM  l»y  Peraons  Without  Authority." 

(Eng.  Assize  at  Surrey,  1746.)  Imprisonment  and  Forfeiture. 
Indictment  for  being  a  lieutenant  in  Duke  of  Perth's  rebel  army. 
Defense,  coercion.  It  was  proved  that  the  duke's  men  sent  sum- 
monses to  his  tenants,  of  whom  defendant  was  one,  to  meet  him  in 
arms;  that  on  the  third  summons,  the  prisoner  and  12  others  ap- 
peared, but  when  ordered  to  follow  in  arms  refused  to  go,  whereon 
cords  were  brought  to  bind  them,  and  they  were  told  they  would  be 
forced  to  go,  and  their  horses  and  cattle  driven  off  if  they  refused. 
LEE,  C.  J.,  told  the  jury  that  fear  of  having  houses  burnt  and  goods 
spoiled  is  no  excuse  in  law  for  joining  rebels ;  and  that  the  only  force 
that  excuses  is  on  the  person  with-  present  fear  of  death ;  and  that  it 
is  incumbent  on  every  man  who  makes  force  his  excuse  to  show 
actual  force,  and  that  he  quitted  the  service  as  soon  as  he  could. 
Willes,  C.  J.,  Poster  and  Wright,  JJ.,  and  Reynolds  and  Clive,  BB., 
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being  present,  concurred.  Verdict,  guilty.  He  was  not  executed. 
M'Growther's  Case,  18  How.  St.  Tr.  391,  Foster's  C.  L.  13,  1  E^st 
P.  C.  71,  B.  273,  Ke.  56. 

(Pa.  Sup.  Ct.,  1781.)  Same.  McKEAN,  C.  J.  (to  the  jury) :  The 
crime  imputed  to  the  defendant  by  the  indictment  is  that  of  levying 
war  by  joining  the  armies  of  the  king  of  Great  Britain.  Enlisting, 
or  procuring  any  person  to  be  enlisted,  in  the  service  of  the  enemy, 
is  clearly  an  act  of  treason.  By  the  defendant's  own  confession  it 
appears  that  he  actually  enlisted  in  a  corps  belonging  to  the  enemy; 
but  it  also  appears  that  he  had  previously  been  taken  prisoner  by 
them,  and  confined  at  Wilmington.  He  remained,  however,  with  the 
British  troops  for  ten  or  eleven  months,  during  which  he  might 
easily  have  accomplished  his  escape,  and  it  must  be  remembered  that 
in  the  eye  of  the  law  nothing  will  excuse  the  act  of  joining  an 
enemy  but  the  fear  of  immediate  death,  not  the  fear  of  any  inferior 
personal  injury,  nor  the  apprehension  of  any  outrage  upon  property. 
But  had  the  defendant  enlisted  merely  from  the  fear  of  famishing, 
and  with  a  sincere  intention  to  make  his  escape,  the  fear  could  not 
surely  always  continue,  nor  could  his  intention  remain  unexecuted 
for  so  long  a  period.  •  •  •  Verdict,  not  guilty.  Bespublica  v. 
McGarty,  2  Dallas  (2  U.  S.)  86,  1  L.  Ed.  300,  B.  364. 

(Eng.  Assize,  1831.)  On  Indictment  for  Destroying  Threshing 
Uachines,  it  appeared  that  defendant  was  compelled  to  join  the  mob, 
and  gave  the  machine  a  blow  with  a  sledge,  as  did  the  others,  but  ran 
away  at  the  first  opportunity,  in  about  25  minutes.  He  was  ac- 
quitted.   R.  V.  Orutchley,  5  C.  &  P.  (24  E.  C.  L.)  133,  B.  367,  3  L.  635. 

(Mich.  Sup.  Ct.,  1895.)  Or  be  Killed  Sometime — ^Murder.  Appel- 
lant was  convicted  of  murder  in  the  first  degree  and  excepted  to  the 
instruction  of  the  trial  court  to  the  jury,  that  the  duress  testified  to 
by  him  was  no  defense.  His  testimony  was  that  Banks,  one  of  the 
conspirators,  told  him  of  the  contemplated  murder,  and  said  he  must 
go  along.  He  replied:  **I  can't  go  along  with  you  to  shoot  a  man. 
Mine  heart  can't  do  that  to  shoot  a  dog.  I  got  a  bad  dog;  I  got  to 
ask  mine  neighbor  to  come  and  shoot  him."  Banks  said  they  had 
others  to  shoot.  **I  got  no  gun.'*  Banks  said:  **I  furnish  you  some- 
things for  that  time,  and  you  got  to  go ;  I  told  you  about  that  now. 
You  got  to  go  if  you  like  to  live ;  if  you  back  out,  if  you  don 't  come, 
maybe  we  shoot  you  on  the  same  night,  and  you  been  shot  the  first 
night  if  we  can  get  you.''  The  instruction  was  approved  and  the 
judgment  aflSrmed  by  the  supreme  court,  saying:  **It  would  be  a 
strange  rule  that  would  permit  one  to  escape  punishment  for  the 
crime  of  murder  upon  the  plea  that  three  days  before  the  crime  was 
to  be  committed,  he  had  been  told  that  he  would  himself  be  killed 
if  he  did  not  go  and  assist ;  especially  unjier  the  circumstances  de- 
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tailed  by  respondent  himself.'*    P.  v.  Bepke,  103  Mich.  459,  61  N. 
W.  861. 


(Miss.  Sup.  Ct.,  1890.)  Same— Perjury.  COOPER,  J.  The  appel- 
lant has  been  indicted  and  convicted  of  the  offense  of  perjury.  The 
sole  defense  attempted  to  be  proved  was  that  appellant's  life  had 
been  threatened  by  one  Veto  Dodd,  unless  he  should  go  into  court 
and  testify  so  as  to  criminate  himself  and  certain  other  persons  who 
were  suspected  of  having  murdered  a  negro  man  and  his  wife, 
tenants  upon  the  farm  of  Dodd.  The  court  below  excluded  the  evi- 
dence tendered  to  show  the  threats  upon  the  ground  that  it  was 
not  proposed  to  be  shown  that  the  threats  were  made  at  the  instant 
of  delivery  of  the  testimony  nor  in  the  presence  of  the  court  in  which 
the  appellant  was  testifying.  This  ruling  of  the  court  is  the  founda- 
tion of  the  errors  assigned,  the  assignments  of  error  other  than  the 
first  presenting  the  same  question  in  different  forms.  Counsel  for 
appellant  press  upon  our  attention  with  apparent  confidence  that 
numerous  class  of  cases  in  which  the  credibility  of  confessions  or  of 
testimony  has  been  assailed  and  impeached  by  the  circumstances 
under  which  the  confessing  person  or  witness  spoke.  We  fail  to  per- 
ceive their  application  to  the  case  at  bar,  in  which  the  single  question 
is,  whether  a  man  may  justify  or  excuse  deliberate  perjury  against 
the  life  and  liberty  of  others  on  the  ground  that  he  was  coerced  to 
the  perjury  by  fear  engendered  by  the  threats  of  others.  We  are 
not  aware  that  a  similar  question  has  ever  been  presented  for  deci- 
sion. We  can  conceive  of  cases  in  which  an  act,  criminal  in  its  na- 
ture, may  be  committed  by  one  under  such  circumstances  of  coercion 
as  to  free  him  from  criminality.  The  impelling  danger,  ^however, 
should  be  present,  imminent  and  impending,  and  not  to  be  avoided. 
Such  was  not  the  character  of  the  duress  here,  and  the  appellant 
was  not  only  possessed  of  the  power  and  right  of  protecting  himself, 
but  he  also  could  have  appealed  to  the  law  to  shield  him  from  the 
threatened  danger.  •  •  •  The  social  system  would  be  subverted 
and  there  would  be  no  protection  for  persons  or  property  if  the  fear 
of  man,  needlessly  and  cravenly  entertained,  should  be  held  to 
justify  or  excuse  breaches  of  the  criminal  laws  of  the  state,  and  to 
excuse  or  justify  the  crime  of  perjury.  The  judgment  is  aflSrmed. 
Bain  v.  S.,  67  Miss.  557,  7  So.  408,  Mi.  118. 

(Ala.  Sup.  Ct.,  1893.)  Same— Murder  Under  Duress  of  Life.  Arp, 
convicted  of  murder  in  the  first  degree  and  sentenced  to  be  hanged, 
appeals,  and  assigns  error  in  the  refusal  of  the  court  to  instruct  the 
jury  not  to  convict  if  they  found  that  Arp  killed  Payne  under  duress, 
compulsion,  fear,  and  peril  of  his  own  life.  COLEMAN,  J.  •  •  • 
The  testimony  of  the  defendant  and  the  evidence  admitted  as  con- 
fessions showed  that  he  took  the  life  of  the  deceased  without  provo- 
cation on  the  part  of  the  deceased,  and  when  there  was  no  real  or 
apparent  necessity  for  the  act,  so  far  as  such  necessity  proceeded 
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from  the  deceased.  According  to  his  own  statement,  the  object  to 
be  accomplished  by  taking  the  life  of  the  deceased  was  to  prevent 
deceased  appearing  as  a  witness  against  him,  Buckhalter,  and  Leith, 
charged  with  retailing  whisky  without  a  license.  The  defendant's 
excuse  for  the  homicide  was  that  Buckhalter  and  Leith  threatened 
to  take  his  life  unless  he  killed  deceased;  that  they  were  present, 
armed  with  double-barreled  shotguns,  and  threatened  to  kill  him 
unless  he  killed  deceased ;  and  that  it  was  through  fear,  and  to  save 
his  own  life  he  struck  deceased  with  an  ax.  He  admits  that  after 
having  struck  deceased  down,  he  rifled  the  pockets,  and  took  what 
money  was  found  in  the  pockets  of  the  deceased.  •  •  •  [Here 
his  honor  quotes  the  request  to  charge,  reviews  the  authorities  at 
some  length,  and  concludes  as  follows:]  The  authorities  seem  to  be 
conclusive  that  at  conmion  law  no  man  could  excuse  himself,  under 
the  plea  of  necessity  or  compulsion,  for  taking  the  life  of  an  innocent 
person.  Our  statute  has  divided  murder  into  two  degrees,  and 
affixed  the  punishment  for  each  degree,  but  in  no  respect  has  added 
to  or  taken  away  any  of  the  ingredients  of  murder  as  known  to  the 
common  law.  •  •  •  That  the  fear  of  punishment  by  imprison- 
ment or  death  at  some  future  day  by  due  process  of  law  can  operate 
with  greater  force  to  restrain  or  deter  from  its  violation  than  the 
fear  of  immediate  death,  unlawfully  inflicted,  is  hardly  reconcilable 
with  our  knowledge  and  experience  with  that  class  of  mankind  who 
are  controlled  by  no  other  or  higher  principle  than  fear  of  the  law. 
Be  this  as  it  may,  there  are  other  principles  of  law  undoubtedly 
applicable  to  the  facts  of  this  case,  and  which  we  think  cannot  be 
ignored.  The  evidence  of  the  defendant  himself  shows  that  he  went 
to  Buckhalter 's  house  about  9  o'clock  of  the  night  of  the  killing,  and 
there  met  Buckhalter  and  Leith,  and  that  it  was  there  and  at  that 
time  that  they  told  him  he  must  kill  Payne.  •  •  •  Under  every 
principle  of  law  it  was  the  duty  of  the  defendant  to  have  escaped 
from  Buckhalter  and  Leith,  after  being  informed  of  their  intention. 
•  •  •  If  it  was  practicable  and  •  •  •  he  failed  to  do  so,  but 
remained  with  them  until  the  time  of  the  killing,  the  immediate 
necessity  or  compulsion  under  which  he  acted  at  that  time  would  be 
no  excuse  to  him.  •  •  •  Arp  v.  S.,  97  Ala.  5,  12  So.  301,  38  Am. 
St.  Rep.  137,  19  L.  R.  A.  357,  Kn.  37,  Mi.  121. 


§  51.    **Ot  Necessity  of  Relf-prefier«'ation  In  Other  C^tMes." 

U.  S.  C.  C.  for  E.  Pa.,  1842.)  Overcrowded  Lifeboat— Order  to 
Cast  Over.  Indictment  against  Alex.  W.  Holmes  for  manslaughter 
at  sea,  in  violation  of  an  act  of  congress,  of  April  30,  1790.  He-was 
a  Finn  by  birth,  a  sailor  from  childhood,  and  one  of  the  crew  of  the 
William  Brown ;  which  left  Liverpool  for  Philadelphia,  with  65 
Irish  and  Scotch  immigrants,  and  a  crew  of  17  on  board,  and  struck 
an  iceberg  250  miles  east  of  Cape  Race,  Newfoundland,  at  night. 
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Monday,  April  19,  1841,  and  sunk  in  half  an  hour.  The  first  mate, 
32  passengers,  and  8  seamen,  including  Holmes,  escaped  in  the  long- 
boat; the  captain,  a  few  others  in  the  small  boat.  The  long-boat 
was  22  ft.  long,  6  ft.  abeam,  3  ft.  deep,  loaded  to  within  five  inches 
of  the  water's  edge,  unmanageable,  and  so  leaky  that  bailing  had  to 
begin  the  moment  it  struck  the  water.  Holmes  distinguished  him- 
self in  the  collision  and  afterwards,  by  his  self-possession,  unselfish 
sacrifice  for  the  comfort  of  others,  giving  up  his  coat  to  the  shivering 
women,  climbing  the  ship's  side  just  as  it  was  sinking  to  rescue  a 
sick  child  of  a  distracted  woman  in  his  boat,  and  by  being  so  superior 
to  all  the  others  in  sea-craft,  that  the  mate  took  his  advice  in  steer- 
ing south  to  seek  rescue  rather  than  for  shore.  The  night  was  calm ; 
the  next  day  it  rained ;  many  icebergs  were  seen ;  as  night  gathered 
a  wind  arose;  the  sea  grew  heavy;  passengers  and  crew  were  ex- 
hausted in  rowing  and  bailing;  the  sea  frequently  came  over  the 
gunwales;  passengers  exclaimed:  **The  boat  is  sinking!  The  plug 
is  out!  God  have  mercy  on  our  souls!"  The  mate,  who  had  been 
bailing,  cried  out:  **This  work  won't  do!  Help  me,  God!  Men,  go  to 
work !"  The  sailors  knew  this  meant  to  cast  passengers  over.  Noth- 
ing was  done.  A  few  minutes  later  he  said:  **Men,  you  must  go  to 
work,  or  we  shall  all  perish. ' '  At  this  command,  Holmes  assisted  in 
throwing  over  14  men,  including  Askin,  of  whose  death  he  is  charged. 
When  seized  he  offered  Holmes  five  sovereigns  to  save  him  till  morn- 
ing. **If  God  don't  send  us  help  by  morning,  we'll  draw  lots,  and 
if  the  lot  falls  on  me,  I'll  go  over  like  a  man."  Holmes  said:  **I 
don't  want  your  money,  Frank,"  and  cast  him  into  the  sea.  Wednes- 
day morning  the  weather  cleared,  and  Holmes's  trained  eye  descried 
a  sail,  invisible  to  any  other ;  he  put  about,  raised  a  signal  of  distress, 
and  they  were  saved. 

On  the  Trial,  Brown,  for  the  Prisoner,  argued  that  the  ease  could 
not  properly  be  tried  with  rule  and  compass  in  the  quiet  delibera- 
tions of  the  court  room,  but  only  in  a  frigid  sea,  250  miles  from 
shore,  in  a  long-boat,  loaded  to  the  edge,  leaking  from  below,  taking 
sea  from  above,  hidden  in  darkness,  surrounded  by  icebergs,  and 
filled  with  starving,  half-naked,  freezing,  shrieking  passengers— a 
situation  indescribable,  where  the  instincts  of  nature  displaced  rea- 
son and  judgment.  But  again :  The  crew  either  were  in  their  ordi- 
nary and  original  state  of  subordination  to  their  officers,  or  they 
were  in  a  state  of  nature.  If  in  the  former  state,  they  are  excusable 
in  law,  for  having  obeyed  the  order  of  the  mate — an  order  twice  im- 
peratively given.  Independent  of  the  mate's  general  authority  in 
the  captain's  absence,  the  captain  had  pointedly  directed  the  crew 
to  obey  all  the  mate's  orders  as  they  would  his,  the  captain's;  and 
the  crew  had  promised  to  do  so.  It  imports  not  to  declare  that  a 
crew  is  not  bound  to  obey  an  unlawful  order,  for  to  say  that  this 
order  was  unlawful  is  to  postulate  what  remains  to  be  proved-  Who 
is  to  judge  of  the  unlawfulness?  The  circumstances  were  peculiar. 
The  occasion  was  emergent,  without  precedent,  or  parallel.    The  law- 
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fulness  of  the  order  is  the  very  question  which  we  are  disputing;  a 
question  about  which  this  whole  community  has  been  agitated,  and 
is  still  divided ;  the  discussion  of  which  crowds  this  room  with  audi- 
tors past  former  example;  a  question  which  this  court,  with  all  its 
resources,  is  now  engaged  in  considering,  as  such  a  question  demands 
to  be  considered,  most  deliberately,  most  anxiously,  most  cautiously. 
It  is  no  part  of  a  sailor's  duty  to  moralize  and  to  speculate,  in  such 
a  moment  as  this  was,  upon  the  orders  of  his  superior  officers.  The 
commander  of  a  ship,  like  the  commander  of  an  army,  **  gives  desper- 
ate commands.  He  requires  instantaneous  obedience."  The  sailor, 
like  the  soldier,  obeys  by  instinct.  That  question  is  a  different  one 
from  the  guilt  or  innocence  of  the  prisoner,  and  one  more  difficult. 
But  if  the  whole  company  were  reduced  to  a  state  of  nature,  then  the 
sailors  were  bound  to  no  duty,  not  mutual,  to  the  passengers.  The 
contract  of  the  shipping  articles  had  become  dissolved  by  an  unfore- 
seen and  overwhelming  necessity.  The  sailor  was  no  longer  a  sailor, 
but  a  drowning  man.  Having  fairly  done  his  duty  to  the  last  ex- 
tremity, he  was  not  to  lose  the  rights  of  a  human  being,  because  he 
wore  a  roundabout  instead  of  a  frock  coat.  We  do  not  seek  authori- 
ties for  such  doctrine.  The  instinct  of  these  men's  hearts  is  our 
authority — the  best  authority.  Whoever  opposes  it  must  be  wrong, 
for  he  opposes  human  nature.  All  the  contemplated  conditions,  all 
the  contemplated  possibilities  of  the  voyage,  were  ended.  The  par- 
ties, sailor  and  passenger,  were  in  a  new  state.  All  persons  on  board 
the  vessel  became  equal. 

BALDWIN,  J., 'to  the  jury:  •  •  •  Where,  indeed,  a  case 
does  arise,  embraced  by  this  **law  of  necessity,"  the  penal  laws 
pass  over  such  case  in  silence;  for  law  is  made  to  meet  but  the 
ordinary  exigencies  of  life.  But  the  case  does  not  become  **a  case 
of  necessity,"  unless  all  ordinary  means  of  self-preservation  have 
been  exhausted.  The  peril  must  be  instant,  overwhelming,  leaving 
no  alternative  but  to  lose  our  own  life,  or  to  take  the  life  of  another 
person.  •  •  •  For  example :  suppose  that  two  persons  who  owe 
no  dut}*^  to  one  another  that  is  not  mutual  should,  by  accident  not 
•attributable  to  either,  be  placed  in  a  situation  where  both  cannot 
survive.  Neither  is  bound  to  save  the  other's  life  by  sacrificing  his 
own;  nor  would  either  commit  a  crime  in  saving  his  own  life  in  a 
struggle  for  the  only  means  of  safety.  But  in  applying  this  law, 
we  must  look  not  only  to  the  jeopardy  in  which  the  parties  are,  but 
also  to  the  relations  in  which  they  stand.  The  slayer  must  be  under 
no  obligation  to  make  his  own  safety  secondary  to  the  safety  of 
others.  •  •  •  The  passenger  stands  in  a  position  different  from 
that  of  the  officers  and  seamen ;  it  is  the  sailor  who  must  encounter 
the  hardships  and  perils  of  the  voyage.  •  •  •  The  captain, 
indeed,  and  a  sufficient  number  of  seamen  to  navigate  the  boat, 
must  be  preserved.  •  •  •  This  rule  may  be  deemed  a  harsh  one 
towards  the  sailor,  who  may  thus  far  have  done  his  duty ;  but  when 
the  danger  is  so  extreme  that  the  only  hope  is  in  sacrificing  either  a 
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sailor  or  a  passenger,  any  alternative  is  hard;  and  would  it  not  be 
the  hardest  of  any,  to  sacrifice  a  passenger  in  order  to  save  a  super- 
numerary sailor?  •  •  •  when  the  ship  is  in  no  danger  of  sink- 
ing, but  all  sustenance  is  exhausted,  and  a  sacrifice  of  one  person  is 
necessary  to  appease  the  hunger  of  others,  the  selection  is  by  lot. 
This  mode  is  resorted  to  as  the  fairest  mode;  and,  in  some  sort,  as 
an  appeal  to  God  for  the  selection  of  the  victim. 

The  court  said,  briefly,  that  the  principles  which  had  been  laid 
down  by  them,  as  applicable  to  the  crew,  applied  to  the  mate  like- 
wise, and  that  his  order  (on  which  much  stress  had  been  laid),  if 
an  unlawful  order,  would  be  no  justification  to  the  seamen,  for  that 
even  seamen  are  not  justified,  in  law,  by  obedience  to  commands 
which  are  unlawful.  •  •  •  After  deliberating  sixteen  hours, 
and  once  returning  to  the  bar  unable  to  agree,  the  jury  returned  a 
verdict  of  guilty ;  and  the  court,  in  view  of  the  circumstances,  gave 
lenient  punishment  of  six  months'  solitary  confinement  at  hard  labor 
and  $20  fine.  President  Tyler  refused  petitions  of  several  for  par- 
don, because  the  court  did  not  unite  in  the  application.  The  pen- 
alty was  subsequently  remitted.  U.  8.  v.  Holmes,  1  Wall.  Jr.  1,  26 
Fed.  Cas.  360,  1  Am.  Law.  School  Rev.  43,  B.  360n,  1  L.  757,  Mi.  132n. 

Of  this  case  Lord  Colerldf^e,  C.  J.,  said,  in  K.  v.  Dudley  (below)  :  "The  American 
case  cited  by  my  brother  Stephen  in  his  Digest  [Cr.  L.  art.  32]  from  Wharton  on 
Homicide  (page  237)  in  which  it  was  decided  (correctly,  indeed)  that  sailors  had  no 
right  to  throw  passengers  overboard  to  save  themselves,  but,  on  the  somewhat  strange 
ground,  that  the  proper  mode  of  determining  who  was  to  be  sacrificed  was  to  vote  upon 
the  subject  by  ballot,  can  hardly,  aa  my  brother  Stephen  says,  be  an  authority  satis- 
factory to  a  court  in  this  country." 

(Eng.  Queen's  Bench  Div.,  1884.)  Starving  Castaways.  Dudley 
and  Stephens  were  indicted  and  convicted  of  murdering  a  boy  on 
the  high  seas.  The  jury  found  by  special  verdict  that  the  prison- 
ers and  the  deceased  were  escaped  from  a  ship-wreck  and  adrift 
on  the  sea  on  a  raft,  with  nothing  to  eat;  and  that,  when  near  to 
starvation,  they  killed  the  boy  to  feed  on  his  flesh.  The  main 
defense  was  necessity,  LORD  COLERIDGE,  C.  J.  •  •  •  Prom 
these  facts,  stated  with  the  cold  precision  of  a  special  verdict,  it 
appears  sufficiently  that  the  prisoners  were  subject  to  terrible  temp- 
tation and  to  sufferings  which  might  break  down  the  bodily  power 
of  the  strongest  man,  and  try  the  conscience  of  the  best.  •  •  • 
This  is  clear :  that  the  prisoners  put  to  death  a  weak  and  unoffend- 
ing boy,  upon  the  chance  of  preserving  their  own  lives  by  feeding 
upon  his  flesh  and  blood  after  he  was  killed,  and  with  a  certainty 
of  depriving  him  of  any  possible  chance  of  survival.  The  verdict 
flnds  in  terms  that,  **if  the  men  had  not  fed  upon  the  body  of  the 
boy,  they  would  probably  not  have  survived ;'*  and  that  **the  boy, 
being  in  a  much  weaker  condition,  was  likely  to  have  died  before 
them.*'  They  might  possibly  have  been  picked  up  next  day  by  a 
passing  ship;  they  might  possibly  not  have  been  picked  up  at  all. 
In  either  case  it  is  obvious  that  the  killing  of  the  boy  would  have 
been  an  unnecessary  and  profitless  act.    It  is  found  by  the  verdict 


124  THE  CRIMINAL  INTENT.  {  6L 

that  the  boy  was  incapable  of  Resistance,  and,  in  fact,  made  none; 
and  it  is  not  even  suggested  that  his  death  was  due  to  any  violence 
on  his  part  attempted  against,  or  even  so  much  as  feared  by,  them 
who  killed  him.  Under  these  circumstances  the  jury  say  they  are 
ignorant  whether  those  who  killed  him  were  guilty  of  murder,  and 
have  referred  it  to  this  court.  •  •  •  [Here  his  lordship  dis- 
posed of  the  objection  that  the  court  was  without  jurisdiction  to 
try  a  charge  of  murder  so  committed  at  sea.]  There  remains  to  be 
considered  the  real  question  in  the  case,  whether  killing,  under  the 
circumstances  set  forth  in  the  verdict,  be  or  be  not  murder.  The 
contention  that  it  could  be  anything  else  was  to  the  minds  of  us 
all  both  new  and  strange;  and  we  stopped  the  attorney-general  in 
his  negative  argument,  that  we  might  hear  what  could  be  said  in 
support  of  a  proposition  which  appeared  to  us  to  be  at  once  dan- 
gerous, immoral,  and  opposed  to  all  legal  principle  and  analogy. 
All,  no  doubt,  that  can  be  said  has  been  urged  before  us,  and  we 
are  now  to  consider  and  determine  what  it  amounts  to.  First,  it  is 
said  that  it  follows  from  various  definitions  of  murder  in  books  of 
authority — ^which  definitions  imply,  if  they  do  not  state,  the  doc- 
trine— that,  in  order  to  save  your  own  life,  you  may  lawfully  take 
away  the  life  of  another,  when  that  other  is  neither  attempting  nor 
threatening  yours,  nor  is  guilty  of  any  illegal  act  whatever  towards 
you  or  any  one  else.  But,  if  these  definitions  be  looked  at,  they 
will  not  be  found  to  sustain  the  contention.  •  •  •  [Here  his 
honor  reviewed  authorities  relied  on,  Bracton,  Hale,  and  others.] 
The  one  real  authority  of  former  times  is  Lord  Bacon,  who,  in  his 
commentary  on  the  maxim  **Necessitas  inducit  privilegium  quoad 
jura  privata,"  lays  down  the  law  as  follows:  *' Necessity  carrieth 
a  privilege  in  itself.  Necessity  is  of  three  sorts :  Necessity  of  con- 
servation of  life,  necessity  of  obedience,  and  necessity  of  the  act  of 
God  or  of  a  stranger.  First,  of  conservation  of  life.  If  a  man 
steals  viands  to  satisfy  his  present  hunger,  this  is  no  felony  nor 
larceny.  So  if  divers  be  in  danger  of  drowning  by  the  casting  away 
of  some  boat  or  barge,  and  one  of  them  get  to  some  plank,  or  on  the 
boat's  side,  to  keep  himself  above  water,  and  another,  to  save  his 
life,  thrust  him  from  it,  whereby  he  is  drowned,  this  is  neither  se 
defendo  nor  by  misadventure,  but  justifiable.''  •  •  •  If  Lord 
Bacon  meant  to  lay  down  the  broad  proposition  that  a  man  may 
save  his  life  by  killing,  if  necessary,  an  innocent  and  unoffending 
neighbor,  it  certainly  is  not  law  at  the  present  day.  •  •  •  Now, 
it  is  admitted  that  the  deliberate  killing  of  this  unoffending  and 
unresisting  boy  was  clearly  murder,  unless  the  killing  can  be  justi- 
fied by  some  well-recognized  excuse  admitted  by  the  law.  It  is 
further  admitted  that  there  was  in  this  case  no  such  excuse,  unless 
the  killing  was  justified  by  what  has  been  called  necessity.  But 
the  temptation  to  the  act  which  existed  here  was  not  what  the  law 
has  ever  called  ** necessity."  Nor  is  this  to  be  regretted.  Though 
law  and  morality  are  not  the  same,  and  though  many  things  may 
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be  immoral  which  are  not  necessarily  illegal,  yet  the  absolute  divorce 
of  law  from  morality  would  be  of  fatal  consequence,  and  such  di- 
vorce would  follow  if  the  temptation  to  murder  in  this  case  were 
to  be  held  by  law  an  absolute  defense  of  it.  It  is  not  so.  To  pre- 
serve one's  life  is,  generally  speaking,  a  duty,  but  it  may  be  the 
plainest  and  the  highest  duty  to  sacrifice  it.  •  •  •  It  is  enough 
in  a  Christian  country  to  remind  ourselves  of  the  Great  Example 
which  we  profess  to  follow.  It  is  not  needful  to  point  out  the  awful 
danger  of  admitting  the  principle  which  has  been  contended  for. 
Who  is  to  be  the  judge  of  this  sort  of  necessity?  By  what  meas- 
ure is  the  comparative  value  of  lives  to  be  measured?  Is  it  to  be 
strength  or  intellect  or  what?  It  is  plain  that  the  principle  leaves 
to  him  who  is  to  profit  by  it  to  determine  the  necessity  which  wUl 
justify  him  in  deliberately  taking  another's  life  to  save  his  own. 
•  •  •  There  is  no  path  safe  for  judges  to  tread  but  to  ascertain 
the  law  to  the  best  of  their  ability,  and  to  declare  it  according  to 
their  judgment,  and  if,  in  any  case,  the  law  appears  to  be  too  severe 
on  individuals,  to  leave  it  to  the  sovereign  to  exercise  that  prerog- 
ative of  mercy  which  the  constitution  has  intrusted  to  the  hands 
fittest  to  dispense  it.  It  must  not  be  supposed  that,  in  refusing  to 
admit  temptation  to  be  an  excuse  for  crime,  it  is  forgotten  how 
terrible  the  temptation  was,  how  awful  the  suffering,  how  hard  in 
such  trials  to  keep  the  judgment  straight  and  the  conduct  pure. 
We  are  often  compelled  to  set  up  standards  we  cannot  reach  our- 
selves, and  to  lay  down  rules  which  we  could  not  ourselves  satisfy. 
But  a  man  has  no  right  to  declare  temptation  to  be  an  excuse, 
though  he  might  himself  have  yielded  to  it,  nor  allow  compassion 
for  the  criminal  to  change  or  weaken  in  any  manner  the  legal  defini- 
tion of  the  crime.  It  is  therefore  our  duty  to  declare  that  the  pris- 
oners' act  in  this  case  was  wilful  murder;  that  the  facts  as  stated 
in  the  verdict  are  no  legal  justification  of  the  homicide ;  and  to  say 
that,  in  our  unanimous  opinion,  they  are,  upon  this  special  verdict, 
guiltv  of  murder.  R.  v.  Dudley,  15  Cox  C.  C.  625,  14  Q.  B.  D.  273, 
560,  54  L.  J.  m.  c.  32,  52  L.  T.  107,  33  W.  R.  347,  49  J.  P.  69,  B.  357, 
C.  195,  F.  Ill,  Ke.  61,  Mi.  131n. 


{  ftS.    *'Of  Inability  of  Defendant  to  Perform  His  Iiegal  Duty. 
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(Eng.  Queen's  Bench,  1843.)  Sea  Encroachment.  Error  on  con- 
viction of  failure  to  repair  highway.  LORD  DENMAN,  C.  J.  I 
think  the  defendant  below  is  entitled  to  judgment.  Both  the  road 
which  the  defendant  is  charged  with  liability  to  repair  and  the 
land  over  which  it  passes  are  washed  away  by  the  sea.  To  restore 
the  road,  as  he  is  required  to  do,  he  must  create  a  part  of  the  earth 
anew.  I  do  not  rely  much  upon  the  argument  that  the  ancient  line 
of  highway  has  been  removed.  But  here  all  the  materials  of  which 
a  road  could  be  made  have  been  swept  away  by  the  act  of  Gk)d. 
Under  those  circumstances  can  the  defendant  be  liable  for  not  repair- 
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ing  the  road?  We  want  an  authority  for  such  a  proposition,  and 
none  has  been  found.  Williams,  Coleridge,  and  Wightman,  JJ.,  con- 
curred.   Reversed.    R.  ▼.  Bamber,  5  Q.  B.  (48  E.  C.  L.)  279,  B.  356. 

(Mass.  Sup.  Judicial  Ct.,  1868.)  Gomplaint  for  Standing  a 
Vehicle  in  the  Street  more  than  twenty  minutes,  in  violation  of  the 
Boston  ordinance.  Defendant  was  convicted,  and  excepted.  GRAY, 
J.  It  is  very  clear  that  defendant  was  not  proved  to  have  violated 
the  city  ordinance  on  which  he  was  prosecuted.  No  person  trans- 
gresses the  ordinance  who  does  not  voluntarily  suffer  his  vehicle 
to  stop  on  the  street  more  than  twenty  minutes.  The  defendant, 
indeed,  drove  into  S.  Market  St.  more  than  twenty  minutes  before 
4  o'clock,  and  intended  to  remain  in  that  street  until  4  o'clock. 
But  he  had  the  right  to  travel  in  the  street,  if  he  did  not  voluntarily 
suffer  his  vehicle  to  stop  in  it  for  the  prohibited  period.  If  he  had 
arrived  on  his  stand  more  than  twenty  minutes  before  4  o'clock  and 
voluntarily  remained  there  with  his  wagon  until  that  hour,  or  if  he 
had  voluntarily  stopped  his  wagon  for  more  than  twenty  minutes  at 
any  other  place  in  the  street,  it  would  have  been  a  violation  of  the 
ordinance.  *  •  •  It  appears  that  the  defendant,  while  driving 
his  wagon  through  the  street  towards  his  stand,  was  delayed  by  the 
crowding  of  other  vehicles  which  he  could  not  control  for  five  or 
six  minutes,  and  then  drove  on  and  occupied  his  stand.  He  did  not 
voluntarily  stop  at  all  before  arriving  at  his  stand ;  he  did  not  stop 
on  his  stand  but  fifteen  minutes  before  4  o  'clock ;  and  after  4  o  'clock, 
being  a  marketman,  engaged  in  bringing  vegetables  into  the  city 
and  selling  them  from  his  wagon  at  a  stand  occupied  by  him  within 
the  established  limits  of  the  market,  though  in  a  public  street,  he 
is  admitted  to  have  had  a  right,  by  virtue  of  the  exception  in  the 
ordinance,  and  of  the  St.  of  1859,  c.  211,  to  be  and  remain  upon  his 
stand  with  his  wagon.  New  trial  ordered.  0.  ▼.  Brooks,  99  Mass. 
434,  B.  364. 

§  63.    "That  the  Defendant  was  Mistaken  as  to  the  Facts." 

(Eng.  Assize  at  Newgate,  1638.)  Servant  Taken  for  Burglar. 
In  the  case  of  Levet,  indicted  for  the  death  of  Prances  Freeman,  the 
case  was,  that  William  Levet  being  in  bed  and  asleep  in  the  night, 
his  servant  hired  Frances  Freeman  to  help  her  to  do  her  work,  and 
about  twelve  of  the  clock  in  the  night,  the  servant  going  to  let  out 
Frances  thought  she  heard  thieves  breaking  open  the  door;  she 
therefore  ran  up  speedily  to  her  master  and  informed  him  that  she 
thought  thieves  were  breaking  open  the  door.  The  master  rising 
suddenly  and  taking  a  rapier  ran  down  suddenly ;  Frances  hid  her- 
self in  the  buttery  lest  she  should  be  discovered.  Levet 's  wife  spy- 
ing Frances  in  the  buttery  cried  out  to  her  husband,  ''Here  they 
be  that  would  undo  us."    Levet  runs  into  the  buttery  in  the  dark. 
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not  knowing  Frances  but  thinking  her  to  be  a  thief,  and  thrusting 
with  his  rapier  before  him  hit  Frances  in  the  breast  mortally, 
whereof  she  instantly  died.  This  was  resolved  to  be  neither  murder 
nor  manslaughter  nor  felony.  Levet's  Gase,  Cro.  Car.  538,  1  Hale 
P.  C.  42,  Foster  C.  L.  299,  1  Hawk.  P.  C.  84,  B.  279,  C.  85,  Ke.  26, 
3L.  445. 

(Eng.  Assize,  17 — .)  Statutory  Proof  Lacking.  Indictment  for 
having  his  majesty's  canvas  in  possession  without  certificate  of 
right,  contrary  to  the  statute  9  &  10  W.  3,  c.  41.  FOSTER,  J.  was 
of  opinion  that,  though  the  clause  of  the  statute  which  directs  the 
sale  of  these  things  hath  not  pointed  out  any  other  way  for  indem- 
nifying the  buyer  than  the  certificate;  and  though  the  second  sec- 
tion seems  to  exclude  any  other  excuse  for  those  in  whose  custody 
they  shall  be  found ;  yet  still  the  circumstances  attending  every  case 
which  may  seem  to  fall  within  the  act  ought  to  be  taken  into  con- 
sideration; otherwise  a  law  calculated  for  wise  purposes  may,  by 
too  rigid  a  construction  of  it,  be  made  a  handmaid  to  oppression. 
There  is  no  room  to  say  that  this  canvas  came  into  the  possession  of 
the  defendant  by  any  act  of  her  own.  It  was  brought  into  family 
use  in  the  lifetime  of  her  husband,  and  it  continued  so  to  the  time 
of  his  death ;  and  by  act  of  law  it  came  to  her.  Things  of  this  kind 
have  been  frequently  exposed  to  public  sale;  and  though  the  act 
points  out  an  expedient  for  the  indemnity  of  the  buyers,  yet  prob- 
ably few  buyers,  especially  where  small  quantities  have  been  pur- 
chased at  one  sale,  have  used  the  caution  suggested  to  them  by  the 
act.  And  if  the  defendant's  husband  really  bought  this  linen  at  a 
public  sale,  but  neglected  to  take  a  certificate,  or  did  not  preserve 
it,  it  would  be  contrary  to  natural  justice,  after  this  length  of  time, 
to  punish  her  for  his  neglect.  He  therefore  thought  the  evidence 
given  by  the  defendant  proper  to  be  left  to  the  jury,  and  directed 
tiiem  that  if,  upon  the  whole  of  the  evidence,  they  were  of  opinion 
that  the  defendant  came  to  the  possession  of  the  linen  without  any 
fraud  or  misbehavior  on  her  part,  they  should  acquit  her;  and  she 
was  acquitted.    Anon.    Foster  C.  L.  (3  Ed.)  439,  B.  284. 

(Conn.  Sup.  Ct.  of  Errors,  1816.)  Letting  a  Coach  for  Sunday 
Use  unless  for  necessity  or  charity  being  made  a  misdemeanor  by 
statute,  the  court  held  on  a  trial  for  violation  of  the  statute  that 
defendant  must  show  in  justification  that  a  case  of  necessity  or  char- 
ity existed.  This  was  held  error.  It  was  said  by  SWIFT,  C.  J.  **The 
letting  of  a  carriage  on  Sunday,  on  the  ground  of  necessity  or  charity, 
is  not  prohibited  by  the  statute.  If  then  a  man  acts  honestly  on  such 
principle,  and  really  believes  that  the  case  of  necessity  or  charity 
exists,  he  is  not  criminal.  It  is  true,  a  man  may  be  deceived  and 
imposed  upon  by  falsehood  and  misrepresentation ;  yet  if  he  verily 
believes  that  the  case  exists,  and  acts  on  that  ground,  it  is  as  much 
a  deed  of  charity  in  him,  if  the  fact  does  not  exist,  as  if  it  does. 
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« 

It  is  a  letting  of  the  carriage  as  a  matter  of  charity."    Uyers  ▼.  S., 
1  Conn.  502,  B.  302,  3  L.  550. 

(Ohio  Sup.  Gt.,  1837.)  Harboring  Colored  Person  the  property 
of  another,  in  violation  of  statute.  The  indictment  was  sustained 
in  the  court  below,  and  defendant  appeals.  WOOD,  J.  •  •  • 
It  is  true  that  the  statute  upon  which  the  indictment  is  founded 
omits  the  scienter,  and  the  indictment  covers  all  the  facts  enumer- 
ated in  that  statute.  But  this  is  not  sufficient ;  it  cannot  be  assumed 
that  an  act  which,  independent  of  positive  enactment,  involves  no 
moral  wrong,  nay,  an  act  that  in  many  cases  would  be  highly  praise- 
worthy, should  be  made  grievously  criminal,  when  performed  in 
total  unconsciousness  of  the  facts  that  infect  it  with  crime.  This 
court  has  determined  differently.  In  the  case  of  Anderson  v.  S.,  7 
Ohio  255,  the  plaintiff  in  error  was  indicted  for  uttering  and  pub- 
lishing forged  certificate  of  deposit,  without  averring  his  knowledge 
of  such  forgery.  The  statute  under  which  the  indictment  was  found 
does  not,  in  express  terms,  make  this  knowledge  a  constituent  of 
the  crime.  Nevertheless,  the  court  held  that  the  criminality  could 
not  exist  without  the  knowledge,  and  that  an  indictment  that  did 
not  aver  it  was  defective.  That  case  runs  upon  all  fours  with  this, 
and  the  further  investigation  of  the  principles  upon  which  it  is 
based  confirms  the  court  in  the  conviction  that  it  is  correct.  This 
judgment  must  be  reversed  for  this  cause.  Bimey  ▼.  S.,  8  Ohio  230, 
B.  303. 


(Mass.  Sup.  Judicial  Ct.,  1864.)  Milk  Supposed  to  be  Pure. 
Defendant  was  convicted  and  excepts.  CHAPMAN,  J.  This  indict- 
ment is  upon  St.  1864,  c.  122,  §  4,  which  provides,  among  other 
things,  that  **  whoever  sells  or  keeps  or  offers  for  sale  adulterated 
milk  or  milk  to  which  water  or  any  foreign  substance  has  been 
added,"  shall  be  punished  by  a  fine  as  therein  specified.  The 
defendant  contends  that  the  commonwealth  should  have  been  held 
to  prove  on  the  trial  that  he  committed  the  offense  knowing  the 
milk  to  be  adulterated.  But  the  language  of  the  statute  does  not 
require  such  proof,  and  it  is  evident  that  the  legislature  did  not 
intend  that  it  should  do  so.  The  St.  of  1863,  c.  140,  required  such 
proof,  and  one  of  the  reasons  which  induced  the  legislature  to  repeal 
it  and  substitute  the  existing  statute  for  it  undoubtedly  was  that 
they  regarded  it  as  impracticable  in  most  cases  to  prove  the  knowl- 
edge, and  that  they  also  regarded  it  as  reasonable  under  all  the 
circumstances  that  the  seller  of  milk  take  upon  himself  the  risk  of 
knowing  that  the  article  he  offers  for  sale  is  not  adulterated.  It 
is  of  the  greatest  importance  that  the  community  shall  be  protected 
against  the  frauds  now  practiced  so  extensively  and  skillfully  in 
the  adulteration  of  articles  of  diet  by  those  who  deal  in  them,  and, 
if  the  legislature  deem  it  important  that  those  who  sell  them  shall 
be  held  absolutely  liable,  notwithstanding  their  ignorance  of  the 
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adulteration,  we  can  see  nothing  unreasonable  in  throwing  this  risk 
upon  them.  It  is  the  same  risk  which  every  man  takes  who  sells 
intoxicating  drinks;  the  law  makiAg  him  liable  to  the  penalty 
although  it  is  not  proved  that  he  knew  that  the  liquors  were  intoxi- 
cating. C.  V.  Boynton,  2  Allen  160  [below].  •  •  •  Exceptions 
overruled.    0.  ▼.  Farren,  9  Allen  489,  F.  110. 

Similar  case :     C.  y.  Walte,  8  7,  holding  this  law  valid. 

(Mass.  Sup.  Judicial  Ct.,  1844.)  Bigamy — Belief  of  Death. 
Defendant  was  indicted  for  and  convicted  of  bigamy  under  B.  S. 
c.  130,  §  2,  which,  with  some  exceptions,  imposes  a  penalty  on  any 
person  who  marries  having  a  spouse  living.  Sec.  3  excepts  from 
the  operation  of  the  statute  **any  person,  whose  husband  or  wife 
shall  have  been  continually  remaining  beyond  sea,  or  shall  have 
voluntarily  withdrawn  from  the  other,  and  remained  absent  for 
the  space  of  seven  years  together, — the  party  marrying  again  not 
knowing  the  other  to  be  living  within  that  time.'*  Defendant  mar- 
ried Peter  Mash  Dec.  7,  1834 ;  he  left  her  Nov.  10,  1838,  saying  he 
would  return  to  breakfast,  and  was  not  heard  from,  and  was  not 
found  by  diligent  search  and  inquiry  by  defendant,  who  married 
again  April  10,  1842.  Peter  Mash  returned  in  May,  1842.  On 
learning  that  he  was  alive,  defendant  immediately  left  the  other 
husband.  She  has  always  been  of  good  character  and  virtuous 
conduct.  She  excepts  to  refusal  of  the  court  to  charge  the  jury 
that  honest  belief  of  the  death  of  Peter  Mash  constituted  a  defense. 
SHAW,  C.  J.  •  •  *  Such  belief  might  arise  after  a  very  short 
absence.  But  it  appears  to  us  that  the  legislature  intended  to  pre- 
scribe a  more  exact  rule,  and  to  declare  as  law  that  no  one  should 
have  a  right,  upon  such  ignorance  that  the  other  party  is  alive,  or 
even  upon  such  honest  belief  of  his  death,  to  take  the  risk  of  marry- 
ing again,  unless  such  belief  is  confirmed  by  an  absence  of  seven 
years.  •  •  •  It  was  urged  in  the  argument  that,  where  there 
is  no  criminal  intent,  there  can  be  no  guilt ;  and,  if  the  former  hus- 
band was  honestly  believed  to  be  dead,  there  could  be  no  criminal 
intent.  The  proposition  stated  is  undoubtedly  correct  in  a  general 
sense;  but  the  conclusion  drawn  from  it  in  this  case  by  no  means 
follows.  Whatever  one  voluntarily  does,  he  of  course  intends  to 
do.  If  the  statute  has  made  it  criminal  to  do  any  act  under  par- 
ticular circumstances,  the  party  voluntarily  doing  that  act  is  charge- 
able with  the  criminal  intent  of  doing  it.  On  this  subject,  the  law 
has  deemed  it  so  important  to  prohibit  the  crime  of  polygamy,  and 
found  it  so  difficult  to  prescribe  what  shall  be  sufficient  evidence  of 
the  death  of  an  absent  person  to  warrant  a  belief  of  the  fact,  and 
as  the  same  vague  evidence  might  create  a  belief  in  one  mind  and 
not  in  another,  the  law  has  also  deemed  it  wise  to  fix  a  definite 
period  of  seven  years.  •  •  •  One,  therefore,  who  marries  within 
that  time,  if  the  other  party  be  actually  living,  whether  the  fact  is 
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believed  or  not,  is  chargeable  with  that  criminal  intent.    •     •    • 
Exceptions  overruled.   V.  v.  Maah,  7  Mete.  472,  B.  304,  C.  88,  F.  107. 

Compare  B.  y.  Tolson,  {  35. 

(Ind.  Sup.  Ct.,  1874.)  Same — Diligence.  Appellant  was  con- 
victed of  bigamy.  He  testified  that  he  settled  in  this  state  two 
years  ago,  coming  from  Buffalo,  N.  Y.,  where  he  left  his  wife 
because  she  refused  to  come  with  him;  that  he  had  been  informed 
by  letters  from  his  father  and  brothers  in  New  York  that  his  wife 
had  obtained  a  divorce  from  him  in  New  York;  and  that  he  he^d 
since  married  Ruth  Summers  under  the  belief  that  such  informa- 
tion was  true.  He  assigns  error  on  the  refusal  of  the  court  to  charge 
the  jury:  **That  if  the  jury  believe,  from  the  evidence  in  the  case, 
that  the  defendant  married  the  second  time  in  the  honest  belief  that 
his  former  wife  had  been  divorced  from  him,  they  should  find  him 
not  guilty. '^  BUSKIRK,  J.  •  •  •  We  think  the  court  should 
have  charged  the  jury,  if  it  had  been  so  asked,  that  if  they  believed 
from  the  evidence  that  the  defendant  had  been  informed  that  his 
wife  had  been  divorced,  and  that  he  had  used  due  care  and  made 
due  inquiry  to  ascertain  the  truth,  and  had,  considering  all  the 
circumstances,  reason  to  believe,  and  did  believe,  at  the  time  of  his 
second  marriage,  that  his  former  wife  had  been  divorced  from  him, 
they  should  find  him  not  guilty.  There  was  probably  no  error  in 
refusing  the  instruction  as  asked,  as  it  was  based  solely  upon  the 
belief  of  the  defendant,  and  did  not  require  that  such  belief  should 
be  the  result  of  due  care  and  careful  inquiry,  and  that  he  should  have 
reasonable  grounds  to  entertain  such  belief.  •  •  •  [Reversed 
on  another  ground.]    Squire  v.  S.,  46  Ind.  459,  C.  90,  F.  106,  Kn.  56. 

(Mass.  Sup.  Judicial  Ct.,  1869.)  Adultery  After  11  Years' 
Absence.  On  indictment  for  adultery,  defendant  offered  evidence 
that  he  believed  the  woman  to  be  a  widow,  that  she  so  believed,  not 
having  heard  from  her  husband  for  11  years,  and  so  believing 
they  were  married ;  and  on  this  evidence  asked  the  court  to  instruct 
the  jury  that  if  they  believed  it  they  should  acquit.  This  instruc- 
tion was  refused  relying  on  G.  v.  Mash  [above],  and  this  was  held 
error.    0.  v.  Thompson,  6  Allen  591,  83  Am.  Dec.  653,  B.  308. 

(Ala.  Sup.  Ct.,  1875.)  Infant  Votes,  Ignorant  of  Age.  Indict-* 
ment  under  act  of  April  22,  1873,  §  40,  for  illegal  and  fraudulent 
voting,  in  that  defendant  was  under  21  years  of  age.  Defendant's 
mother  and  another  who  had  known  him  from  birth  and  been  a 
member  of  the  family  for  some  time  testified  that  he  was  of  age, 
and  that  they  had  frequently  told  him  he  would  be  of  age  in  the 
August  before  the  election.  The  court  refused  to  charge  the  jury 
that  if  defendant,  relying  on  these  statements,  honestly  believed  he 
was  of  age  when  he  voted  he  should  not  be  convicted,  though  the 
evidence  convinced  the  jury  that  he  was  not  of  age.    **A  wrongful 
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act  and  a  wrongful  intent  must  concur  to  constitute  what  the  law 
deems  a  crime.  When  an  act  denounced  by  the  law  is  proved  to 
have  been  committed,  in  the  absence  of  countervailing  evidence,  the 
criminal  intent  is  inferred  from  the  commission  of  the  act.  The 
inference  may  be,  and  often  is,  removed  by  the  attending  circum- 
stances, showing  the  absence  of  a  criminal  intent.  •  •  •  The 
criminal  intention  being  of  the  essence  of  crime,  if  the  intent  is 
dependent  on  a  knowledge  of  particular  facts,  a  want  of  such  knowl- 
edge, not  the  result  of  carelessness  or  negligence,  relieves  the  act 
of  criminality.  *  •  •  Illegal  voting,  when  it  is  supposed  to 
arise  from  the  want  of  legal  qualifications,  is  dependent  on  the 
voter's  knowledge  of  the  particular  facts  which  make  up  the  quali- 
fication. •  *  •  He  is  bound  to  exercise  reasonable  diligence  to 
ascertain  the  facts  which  enter  into  and  form  these  qualifications. 
Having  exercised  this  diligence,  if  he  resided  near  the  boundary 
line  of  a  county,  and  should  be  informed  by  those  having  the 
means  of  knowledge  that  his  residence  was  within  the  county,  and 
he,  without  a  knowledge  of  the  real  facts,  honestly  acting  on  this 
information,  should  vote,  he  could  not  fairly  be  charged  with  illegal 
voting,  though  on  a  subsequent  survey,  or  on  some  other  evidence, 
it  should  be  ascertained  his  residence  was  not  within  the  county. 
The  precise  time  when  a  man  arrives  at  the  age  of  21  years  is  a 
fact,  knowledge  of  which  he  derives  necessarily  from  his  parents, 
or  other  relatives  oi"  acquaintances  having  knowledge  of  the  time 
of  his  birth.  If,  acting  in  good  faith,  on  information  fairly  obtained 
from  them  under  an  honest  belief  that  he  had  reached  the  age,  he 
votes,  having  the  other  necessary  qualifications,  illegal  voting  should 
not  be  imputed  to  him.  •  *  •  If  he  votes  recklessly  or  care- 
lessly, when  the  facts  are  doubtful  or  uncertain,  his  ignorance  should 
not  excuse  him,  if  the  real  facts  show  he  was  not  qualified."  Per 
BRICKELL,  C.  J.  Judgment  reversed.  Gordon  v.  S.,  52  Ala.  308, 
23  Am.  Rep.  575,  P.  43,  Kn.  47. 

(Ga.  Sup.  Ct.,  1874.)  Minor  in  Billiards.  Appellant  was  con- 
victed of  permitting  a  minor  to  play  billiards,  without  the  consent 
of  his  parents  or  guardian.  The  trial  court  acted  as  judge  and 
jury;  and  refused  to  consider  evidence  that  the  accused  inquired, 
was  informed  by  the  infant,  and  believed  that  he  was  of  age. 
McCAY,  J.  We  agree  with  the  counsel  for  the  plaintiff  in  error 
that  the  county  judge  did  not  take  a  proper  view  of  the  law  on  the 
trial.  To  make  a  crime,  there  must  be  the  union  of  act  and  intent, 
or  there  must  be  criminal  negligence.  It  is  not  conclusive  evidence 
of  guilt  on  the  part  of  the  defendant  that  he  permitted  this  young 
man  to  play  at  his  table ;  that  the  young  man  was,  in  fact,  a  minor, 
and  that  the  parent  did  not  consent.  These  facts^  it  is  true,  make 
a  prima  facie  case,  and,  if  they  stood  alone,  the  guilt  of  the  defend- 
ant would  be  manifest ;  but  evidently  there  was  evidence  of  another 
element  in  the  case,  which,  by  the  return  of  the  county  judge,  is 
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shown  not  to  have  been  considered  by  him  in  arriving  at  his  con- 
clusion. There  was  evidence  going  to  show  that  the  defendant 
might  have  been  honestly  mistaken  as  to  the  age  of  the  young 
man.  It  is  clear  to  us  that  if  the  defendant,  after  due  diligence, 
thought  honestly  that  this  young  man  was  not  a  minor,  he  is  not 
guilty.  •  •  •  Judgment  reversed.  Stem  v.  S.,  53  Ga.  229,  21 
Am.  Rep.  266,  F.  109,  3  L.  533,  Mi.  202. 

Ace,  ManbaU  ▼.  S.  4y  a  la.  11. 

(Iowa  Sup.  Ct.,  1883.)  Same.     Appellant  was  convicted  of  per- 
mitting a  minor,  Clark,  to  remain  in  a  billiard  saloon.    BECK,  J. 

*  *  *  It  is  obvious  that,  in  the  absence  of  watchfulness  and 
proper  effort  to  discharge  the  duty  imposed  by  the  statute,  if  a 
minor  remains  in  the  saloon  without  the  knowledge  of  the  keeper 
or  employe,  each  is  liable  for  the  penalty  provided  by  the  statute. 
Neither  can  plead  ignorance  of  the  presence  of  the  minor.  It  is 
their  duty  to  know  of  his  presence.  •  •  •  The  fourth  instruc- 
tion holds  that  defendant's  guilt  does  not  depend  upon  his  knowl- 
edge of  the  minority  of  Clark.     It  is  complained  of  by  defendant. 

•  *  *  To  hold  differently  would  practically  defeat  the  enforce- 
ment of  the  statute.  Persons  engaged  in  a  business  that  becomes 
unlawful  or  criminal  under  certain  conditions,  must  exercise  it  at 
their  peril,  taking  care  that  their  acts  are  not  unlawful.  *  •  • 
Affirmed.    S.  v.  Probasco,  62  Iowa  400,  17  N.  W.  607. 

(Mass.  Sup.  Judicial  Cl.,  1861.)  Selling  Intoxicating  Liquor  in 
violation  of  the  statute,  the  court  instructed  the  jury,  would  war- 
rant conviction,  though  defendant  did  not  know  it  was  intoxicat- 
ing. Defendant  excepted.  HOAR,  J.  The  court  are  of  opinion 
that  the  sale  of  intoxicating  liquors  in  violation  of  the  statute  pro- 
hibition is  not  one  of  those  cases  in  which  it  is  necessary  to  allege 
or  prove  that  the  person  charged  with  the  offense  knew  the  illegal 
eh  iracter  of  his  act;  or  in  which  a  want  of  such  knowledge  would 
avail  him  in  defense.  If  the  defendant  purposely  sold  the  liquor, 
which  was  in  fact  intoxicating,  he  was  bound  at  his  peril  to  ascertain 
the  nature  of  the  article  which  he  sold.  Where  the  act  is  expressly 
prohibited,  without  reference  to  the  intent  or  purpose,  and  the  party 
committing  it  was  under  no  obligation  to  act  in  the  premises,  unless 
he  knew  that  he  could  do  so  lawfully,  if  he  violates  the  law  he 
incurs  the  penalty.  The  salutary  rule  that  every  man  is  conclusively 
presumed  to  know  the  law  is  sometimes  productive  of  hardship  in 
particular  cases.  And  the  hardship  is  no  greater  where  the  law 
imposes  the  duty  to  ascertain  a  fact.  •  •  •  Exceptions  over- 
ruled.   C.  V.  Boynton,  2  Allen  160,  B.  306. 

See  also :  P.  v.  Roby,  S  42,  saloon  opened  on  Sunday  by  clerk ;  S.  v.  Chastain,  S  42, 
supposed  employer  had  a  license  to  sell;  S.  v.  Smith.  {  11,  neglect  to  learn  needs  or 
Insane  wife :  and  R.  v.  WaKstuffe,  §  11,  neglect  of  medical  attendance  supposing  prayer 
to  be  better. 

(S.  Dak.  Sup.  Ct.,  1894.)    Selling  Liquor  to  a  Kinor.    Appellant 
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was  indicted  and  convicted  of  selling  liquor  to  a  minor,  contrary 
to  laws  1890,  c.  101,  §  5.  The  assignments  of  error  relate  to  want 
of  knowledge  as  a  defense.  He  demurred  to  the  indictment  for 
want  of  averment  that  he  knew  the  person  was  a  minor,  which  was 
overruled ;  and  on  the  trial  he  swore  that  he  did  not  know  the  per- 
son was  a  minor  and  believed  him  to  be  of  age;  and  produced  the 
affidavit  of  the  person  to  whom  the  sale  was  made,  given  as  required 
by  law  at  the  time  of  the  sale,  averring  among  other  things  that  he 
was  over  21  years  old.  The  court  (submitted  the  case  to  the  jury 
on  the  theory  that  ignorance  was  no  defense.  FULLER,  J. 
•  *  •  rpjjg  word  **^owingly''  being  omitted  from  that  part  of 
the  statute  relating  to  minors,  and  no  word  of  similar  import  being 
used,  it  is  evident  that  good  faith  is  unimportant,  and  the  absence 
of  criminal  intent  no  excuse,  when  intoxicating  liquor  has  in  fact 
been  sold  to  a  boy  under  the  age  of  21  years.  Aa  a  rule,  ignor- 
ance of  fact  and  absence  of  criminal  intent  is  a  competent  defense 
to  a  criminal  charge;  but  a  distinction  is  made  between  acts  or 
omissions  containing  the  elements  of  moral  turpitude  and  wrong  in 
themselves,  and  such  as  are  made  criminal  by  statutory  enactment 
designed  to  promote  the  welfare  of  society.  •  *  *  Where  a 
statute  commands  that  an  act  be  done  or  omitted,  which,  in  the 
absence  of  such  statute,  might  have  been  done  or  omitted  without 
culpability,  ignorance  of  the  fact  or  state  of  things  contemplated  by 
the  statute,  it  seems,  will  not  excuse  its  violation.  *  •  *  The 
law  prohibiting  the  sale  of  intoxicating  liquors  to  a  minor  belongs 
to  the  class  above  mentioned.  *  •  *  Affirmed.  S.  v.  Sasse,  6 
S.  Dak.  212,  60  N.  W.  853,  55  Am.  St.  Rep.  834. 

Aco.  MoUatoheon  v.  P.  60  UL  601;  Ulrlch  v.  Com.  6  Bash  (Ky.)  400;  In  re  Carlson,  187  Pa. 
St.  8S0, 18  Ati.  8;  S.  T.  Hartfiel,  Zi  Wis.  01.    Contra:  Paulks  ▼.  P.  30  Mioh.  SOa 

(Mass.  Sup.  Judicial  Ct.,  1896.)  Bape— Mistake  as  to  Age. 
Defendants  were  convicted  under  a  statute  (Pub.  Acts,  1893,  c.  466), 
providing  that  whoever  carnally  knows  and  abuses  a  female 
child  under  16  years  of  age,  with  or  without  her  consent,  shall  be 
punished  with  imprisonment  for  life.  They  excepted.  KNOWL- 
TON,  J.  •  *  *  The  legislature  is  ordinarily  the  judge  of  the 
expediency  of  creating  new  crimes,  and  of  prescribing  penalties, 
whether  light  or  severe  for  prohibited  acts.  We  cannot  say  that 
the  punishment  prescribed  for  this  oflfense,  when  the  girl  is  nearly 
16  years  of  age,  and  voluntarily  participates  in  it,  is  beyond  the 
constitutional  power  of  the  legislature  to  inflict.  The  presiding 
justice  was  asked  to  instruct  the  jury  that  unless  the  defendant 
knew,  or  had  good  reason  to  believe,  that  the  girl  was  under  16 
years  of  age,  he  could  not  be  convicted.  How  far  a  mistake  of 
fact  in  regard  to  the  nature  of  his  act  may  be  availed  of  by  a 
defendant  in  a  criminal  case  is  sometimes  a  difficult  question  to 
answer.  In  general  it  may  be  said  that  there  must  be  a  malus 
animus,  or  criminal  intent.  But  there  is  a  large  class  of  cases  in 
which,  on  grounds  of  public  policy,  certain  acts  are  made  punish- 
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able  without  proof  that  the  defendant  understands  the  facts  that 
give  character  to  his  acts.  In  such  cases  it  is  deemed  best  to 
require  everybody,  at  his  peril,  to  ascertain  whether  his  act  comes 
within  the  legislative  prohibition.  *  •  •  The  defendants  in  the 
present  case  knew  that  they  were  violating  the  law.  Their  intended 
crime  was  fornication  at  the  least.  It  is  a  familiar  .rule  that,  if  one 
intentionally  commits  a  crime,  he  is  responsible  criminally  for  the 
consequences  of  his  act,  if  the  offense  proves  to  be  different  from 
that  which  he  intended.  See  R.  v.  Prince,  L.  R.  2  C.  C.  154,  175. 
Exceptions  overruled.  0.  ▼.  Murphy,  165  Mass.  66,  42  N.  E.  504, 
52  Am.  St.  Rep.  496,  30  L.  R.  A.  734. 

Aec.  B.  T.  Prince.  L.  R.  2  C.  C.  154,  reyiewed  In  B.  ▼.  Tolion,  i  85. 

(N.  Ham.  Sup.  Ct.,  1900.)  Oleomargarine.  Indictment  for  fur- 
nishing oleomargarine  to  a  guest  at  defendant's  hotel  without  noti- 
fying him  that  it  was  not  butter,  contrary  to  law  of  1895,  c.  115, 
§  3.  Verdict,  guilty.  Defendant  excepts  to  the  refusal  to  give  his 
requested  instruction  to  the  jury,  that  they  ''must  find  that  the 
defendant  knew,  or  had  reason  to  know,  by  the  exercise  of  due 
diligence,  that  the  substance  so  furnished  on  his  hotel  table  was 
not  butter.''  BLODGETT,  C.  J.  The  instructions  requested  by 
the  defendant  were  properly  denied.  It  is  true  that,  ''in  the  earlier 
history  of  the  common  law,  only  such  acts  were  deemed  criminal 
as  had  in  them  the'  vicious  element  of  an  unlawful  intent,  indicating 
a  deviation  from  moral  rectitude;  but  this  quality  has  ceased  to 
be  essential,  and  now  acts  unquestionable  in  a  moral  view,  except 
so  far  as  being  prohibited  by  law  makes  them  so,  constitute  a  con- 
siderable portion  of  the  criminal  code.  In  such  statutes  the  act 
is  expressly  prohibited  without  reference  to  the  intent  or  purpose 
of  the  party  committing  it,  and  is  usually  of  the  class  in  which  the 
person  committing  it  is  under  no  obligation  to  act  unless  he  knows 
he  can  do  so  lawfully.  Under  these  statutes  it  is  not  a  defense  that 
the  person  acted  honestly  and  in  good  faith,  under  a  mistake  of 
fact.  He  is  bound  to  know  the  fact  as  well  as  the  law,  and  he  acts 
at  his  peril.  These  statutes  do  not  make  a  guilty  knowledge  one 
of  the  ingredients  of  the  offense."  S.  v.  Cornish,  66  N.  H.  329,  21 
Atl.  180,  11  L.  R.  A.  191,  and  numerous  authorities  there  cited. 

*  *    *    The  statute  in  question  clearly  comes  within  this  class. 

*  *  •  Exceptions  overruled.  S.  v.  Rjran,  70  N.  H.  196,  46  Atl. 
49,  85  Am.  St.  Rep.  629. 

Aoc.  C.  Weias.  189  Pa.  847,  SI  AtL  10,  S3  Am.  St.  Rep.  18S,  Ml.  806. 

§  54.    ''That  the  Defendant  was  Mistaken  as  to  the  Law." 

(Eng.  C.  C.  R.,  1800.)  Before  Law  Oould  be  Known.  Convic- 
tion of  malicious  shooting  on  board  his  ship  "Langley"  off  the 
coast  of  Africa,  June  27,  1799,  in  violation  of  a  statute  (39  (Jeo.  3, 
c.  37)  approved  May  10,  1799,  was  held  proper,  notwithstandmg 
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defendant  was  at  sea,  and  it  had  been  impossible  for  him  to  learn 
that  there  was  such  a  law.  But  the  judges  were  of  opinion  that  it 
woidd  be  proper  to  apply  for  a  pardon.  R.  ▼.  Bailey,  Russell  &  R. 
1,  B.  280. 

(U.  S.  C.  C,  1873.)  Woman  Voting,  to  Test  Bight.  Indictment 
against  Susan  B.  Anthony  for  a  violation  of  the  act  of  congress  of 
May  31,  1870  (16  Stat.  144),  which  provides  **that  if,  at  any  elec- 
tion for  representative  *  *  *  in  the  congress  of  the  United 
States,  any  person  shall  knowingly  •  *  *  vote  without  having 
a  lawful  right  to  vote,  •  •  •  every  such  person  shall  be  deemed 
guilty  of  a  crime,"  etc.  HUNT,  J.  The  fourteenth  amendment 
gives  no  right  to  a  woman  to  vote,  and  the  votmg  by  Miss  Anthony 
was  in  violation  of  law.  If  she  believed  she  had  a  right  to  vote, 
and  voted  in  reliance  upon  that  belief,  does  that  relieve  her  from 
the  penalty?  It  is  argued  that  the  knowledge  referred  to  in  the 
act  relates  to  her  knowledge  of  the  illegality  of  the  act,  and  not  to 
the  act  of  voting ;  for,  it  is  said,  that  she  must  know  that  she  voted. 
Two  principles  apply  here :  First,  ignorance  of  the  law  excuses  no 
one;  second,  every  person  is  presumed  to  understand  and  to  intend 
the  necessary  effects  of  his  own  acts.  Miss  Anthony  knew  that  she 
was  a  woman,  and  that  the  constitution  of  this  state  prohibits  her 
from  voting.  She  intended  to  violate  that  provision— rintended  to 
test  it,  perhaps,  but  certainly  intended  to  violate  it.  The  necessary 
effect  of  her  act  was  to  violate  it,  and  this  she  is  presumed  to  have 
intended.  There  was  no  ignorance  of  any  fact,  but,  all  the  facts 
being  known,  she  undertook  to  settle  a  principle  in  her  own  person. 
She  takes  the  risk,  and  she  cannot  escape  the  consequences.  *  *  • 
To  constitute  a  crime,  it  is  true  there  must  be  a  criminal  intent,  but 
it  is  equally  true  that  knowledge  of  the  facts  of  the  case  is  always 
held  to  supply  this  intent.  An  intentional  killing  bears  with  it  evi- 
dence of  malice  in  law.  Whoever  without  justifiable  cause,  inten- 
tionally kills  his  neighbor,  is  guilty  of  a  crime.  The  principle  is 
the  same  in  the  case  before  us,  and  in  all  criminal  cases.  The  pre- 
cise question  now  before  me  has  been  several  times  decided,  viz., 
that  one  illegally  voting  was  bound  and  was  assumed  to  know  the 
law,  and  that  a  belief  that  he  had  a  right  to  vote  gave  no  defense, 
if  tiiere  was  no  mistake  of  fact.  Hamilton  v.  P.,  57  Barb.  625; 
S.  V.  Boyett,  10  Ired.  336;  S.  v.  Hart,  6  Jones  (N.  C.)  389;  McGuire 
V.  S.,  7  Humph.  (Tenn.)  54;  S.  v.  Sheeley,  15  Iowa  404.  No  system 
of  criminal  jurisprudence  can  be  sustained  upon  any  other  prin- 
ciple. U.  S.  v.  Anthony,  11  Blatchf.  200,  Fed.  Cas.  No.  14,  459,  P. 
104,  2  Green  208,  Kn.  54. 

■ 

(Me.  Sup.  Judicial  Ct.,  1876.)  Supposed  Marriage  Avoided. 
PETERS,  J.  The  respondents  are  jointly  indicted  for  adultery,  they 
having  cohabited  as  husband  and  wife  while  the  female  respondent 
was  lawfully  married  to  another  man  who  is  still  alive.    The  only 
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question  found  in  the  exceptions  is,  whether  the  evidence  offered 
and  rejected  should  have  been  received.  This  was,  that  the  lawful 
husband  had  married  again,  and  that  the  justice  of  the  peace  who 
united  the  respondents  in  matrimony  advised  them  that,  on  that 
account,  they  had  the  right  to  intermarry,  and  that  they  believed 
the  statement  to  be  true,  and  acted  upon  it  in  good  faith.  It  is 
urged  for  the  respondents  that  those  facts  would  show  that  they 
acted  without  any  guilty  intent.  It  is  undoubtedly  true  that  the 
crime  of  adultery  cannot  be  committed  without  a  criminal  intent. 
But  the  intent  may  be  inferred  from  the  criminality  of  the  act  itself. 
Lord  Mansfield  states  the  rule. thus:  '* Where  an  act,  in  itself  indif- 
ferent, becomes  criminal  if  done  with  a  particular  intent,  there  the 
intent  must  be  proved  and  found;  but  where  the  act  is  in  itself 
unlawful,  the  proof  of  justification  or  excuse  lies  on  the  defendant; 
and  in  failure  thereof,  the  law  implies  a  criminal  intent.''  Here 
the  accused  have  intentionally  committed  an  act  which  is  in  itself 
unlawful.  In  excuse  for  it,  they  plead  their  ignorance  of  the  law. 
This  cannot  excuse  them.  Ignorance  of  the  law  excuses  no  one. 
Be  sure,  this  maxim,  like  all  others,  has  its  exceptions.  None  of  the 
exceptions,  however,  can  apply  here.  •  *  *  Exceptions  over- 
ruled.   S.  V.  Ooodenow,  65  Me.  30,  B.  309. 

(Nev.  Sup.  Ct.,  1896.)  Bigamy — Separation  Agreement.  Appel- 
lant was  convicted  of  bigamy  on  proof  that  he  was  married  to  S 
by  written  contract  without  the  services  of  any  person  authorized 
by  law  to  join  persons  in  marriage,  that  two  years  later  the  appel- 
lant was  married  before  a  justice  of  the  peace  to  L,  while  S  was 
living.  He  assigns  as  error  the  rejection  of  his  agreement  in  writ- 
ing with  S,  executed  before  the  second  marriage,  whereby  they 
severed  their  marital  relations.  It  is  argued  that  the  agreement 
was  proper  evidence  to  go  to  the  jury,  as  tending  to  show  that 
there  was  no  criminal  intent  on  the  part  of  the  defendant  in  enter- 
ing into  the  second  marriage,  he  believing  that  the  agreement  had 
annulled  the  first  marriage.  BONNIFIELD,  J.  *  *  *  The 
rule  adopted  hy  the  majority  of  the  court  in  the  said  Gardner  case 
(5  Nev.  377),  to  the  effect  that  where  a  statute  forbids  the  doing  of 
a  certain  thing,  and  is  silent  concerning  the  intent  with  which  it 
is  done,  a  person  commits  no  offense  in  law,  though  he  does  the  for- 
bidden thing,  within  all  the  words  of  the  statute,  if  he  had  no  evil 
or  wrongful  intent  beyond  that  which  is  involved  in  the  doing  of 
the  prohibited  act,  is  disapproved,  and  the  decision  to  that  effect 
is  hereby  overruled.  We  recognize  the  well  settled  rule  that  where 
a  specific  intent  is  required  by  statute  to  constitute  a  crime, 
such  specific  intent  enters  into  the  nature  of  the  act  itself,  and 
must  be  alleged  and  proved  beyond  a  reasonable  doubt.  *  •  * 
There  is  no  intent  involved  in  this  case,  except  the  doing  of  the 
thing  forbidden  to  be  done  by  the  statute.  •  *  •  We  there- 
fore hold  that  the  court  did  not  err  in  excluding  said  agreement. 
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*    *    •    Affirmed.    S.  v.  Zichfeld,  23  Nev.  304,  46  Pac.  802,  62  Am. 
St.  Rep.  800,  34  L.  R.  A.  784. 

(N.  Ham.  Sup.  Ct.,  1897.)  Intent  to  Violate  the  Law.  Indict- 
ment for  compounding  a  violation  of  the  liquor  law.  Defendant 
convicted,  and  excepts.  BLODGETT,J.  *  •  *  The  ruling  that 
''if  the  defendant  knew  what  he  was  doing  and  did  what  he 
intended  to  do,  it  was  immaterial  what  his  opinion  was  as  to  the 
legal  effect  of  what  he  was  doing,  and  it  would  be  no  defense  that 
he  did  not  know  he  was  violating  the  law, '  *  was  manifestly  correct. 
**A  man's  moral  perceptions  may  be  so  perverted  as  to  imagine  an 
act  to  be  right  and  legal  which  the  law  justly  pronounces  fraudu- 
lent and  corrupt;  but  he  is  not  therefore  to  escape  from  the  con- 
sequences of  it."  Bump  Fr.  Conv.  (3d  ed.)  25.  ** Ignorance  of  a 
fact  may  sometimes  be  taken  as  evidence  of  a  want  of  criminal 
intent,  but  not  ignorance  of  the  law"  (Reynolds  v.  U.  S.,  98  U.  S. 
145) ;  and  **in  no  case  can  one  enter  a  court  of  justice  to  which 
he  has  been  summoned  in  either  a  civil  or  criminal  proceeding,  with 
the  sole  and  naked  defense  that  when  he  did  the  act  complained  of, 
he  did  not  know  of  the  existence  of  the  law  which  he  violated. ' '  1 
Bish.  Cr.  L.  (7th  ed.),  §  294.  It  is  elementary,  as  well  as  indispen- 
sable to  the  orderly  administration  of  justice,  that  every  man  is  pre- 
sumed to  know  the  laws  of  the  country  in  which  he  dwells,  and 
also  to  intend  the  necessary  and  legitimate  consequences  of  what 
he  knowingly  does.  •  •  *  Affirmed.  S.  v.  Carver,  69  N.  H.  216, 
39  Atl.  973,  Kn.  308. 

(Eng.  Assize,  1828.)  On  Indictment  for  Bobbing  a  Oamekeeper 
of  a  pheasant  the  gamekeeper  had  taken  from  wires  wrongfully  set 
by  defendant,  the  court  charged  the  jury  to  acquit  if  defendant 
acted  under  the  impression  that  the  pheasant  was  his  property; 
because  in  that  case  there  would  be  no  animus  furandi.  R.  v.  Hall, 
3  C.  &  P.  409,  B.  281,  C.  85,  3  L.  580. 

(Mass.  Sup.  Judicial  Ct,  1857.)  Oetting  Pay.  Defendant  was 
indicted  for  larceny,  and  on  the  trial  it  appeared  that  she  had  loaned 
$200  to  M.  Dorsey,  taking  his  note  therefor,  in  the  presence  of 
prosecutor  Patrick,  his  son;  that  the  money  was  invested  in  a  shop 
by  Patrick;  that  his  father  soon  died,  leaving  no  will;  that  no 
administration  was  had,  but  Patrick  took  all  the  property,  and 
went  to  Connecticut  to  live;  that  about  four  years  after  the  loan 
was  made,  Patrick  passed  the  night  at  a  house  where  defendant 
then  was;  that,  before  going  to  bed,  he  counted  out  his  money  on 
a  table  near  his  bed ;  and  that  defendant,  then  being  present,  imme- 
diately took  up  the  money,  saying  she  had  a  right  to  it,  that  she 
had  been  looking  for  it  a  long  time,  now  she  had  it,  and  she  pro- 
posed to  keep  it.  The  court  instructed  the  jury  that  if  defendant 
took  the  money  under  an  honest  belief  that  she  had  a  right  to 
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take  that  specific  money  in  the  way  and  under  the  circumstances 
she  did,  she  would  not  be  g^uilty  of  larceny,  although  in  fact  she 
may  have  had  no  such  legal  right.  On  exception  by  the  state,  the 
instruction  was  held  to  be  correct.  0.  ▼.  Stebbins,  8  Gray  492, 
C.  83. 

(£ng.  Assize,  1879.)  Setting  Fire  to  Fnrse  growing  on  the  com- 
mon was  held  by  LOPES,  J.,  not  to  be  within  24  &  25  Vict.  c.  97, 
§16,  '^wilfully  and  maliciously"  if  defendant  thought  she  had  a 
right  to  do  it.    E.  v.  Twose,  14  Cox  C.  C.  327,  B.  283,  C.  84,  3  L.  581. 


§  55.    ' '  That  the  Defendant  was  an  Infant. ' ' 

Age  of  Presumed  Discretion*  ''It  is  clear  that  an  infant  above 
14  and  under  21  is  equally  subject  to  capital  punishments,  as  well 
as  others  of  full  age ;  for  it  is  presumptio  juris,  that  after  14  years 
they  are  doli  capaces,  and  can  discern  between  good  and  evil;  and 
if  tiie  law  should  not  animadvert  upon  such  offenders  by  reason 
of  their  nonage,  the  kingdom  would  come  to  confusion."  1  Hale  P. 
C.  25. 

(£ng.  Assize,  1338.)  Evidence  of  Discretion— Effect.  A  girl  of 
13  years  of  age  was  burnt  because  while  she  was  servant  to  a 
woman  she  killed  her  mistress:  and  it  was  found  to  be  so  and 
adjudged  treason.  And  it  was  said  that  by  the  old  law  no  one 
under  age  was  hung,  or  suffered  judgment  of  life  or  limb.  But 
SPIGURNEL  found  that  an  infant  of  10  years  of  age  killed  his 
companion  and  concealed  him;  and  he  caused  him  to  be  hung, 
because  by  the  concealment  he  showed  that  he  knew  how  to  dis- 
tinguish between  evil  and  good.  And  so  malice  makes  up  for  age. 
Anon.,  Horwood's  Year  Book,  11  &  12  Edw.  3,  p.  626,  Mi.  252,  Lib. 
Ass.  Ann.  12,  f.  37,  pi.  30,  Brooke  Abr.  Corone  74,  Fitz.  Abr.  Corone 
170,  Ke.  41. 

(Eng.  C.  C.  B.,  1486.)  Same — Purpose  of  Punishment.  An  infant 
of  the  age  of  9  years  killed  another  of  9  years  and  confessed.  And 
it  was  also  found  that  when  he  had  done  it  he  hid  himself  and  also 
excused  the  blood  on  his  clothes  by  saying  he  had  nose  bleed.  And 
they  held  that  he  should  be  hung.  FAIRFAX,  J.,  said  that  it  was 
said  by  Sir  John  Fortesque  that  the  reason  of  such  hanging  for 
murder  was  for  an  example  to  others  that  they  should  be  treated  the 
same.  But  if  an  infant  or  a  man  that  had  not  discretion  should  kill 
a  man  they  should  not  be  hung;  for  no  person  of  their  discretion 
could  set  an  example;  and  this  note  well.  Anon.  Y.  B.  3  Hen.  7, 
1  pi.  4,  Brooke  Abr.  Corone  133,  Fitz.  Abr.  Ctorone  57,  1  Hale  P. 
C.  26. 
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(Eng.  C.  C.  R.,  1748.)  Same — Ooncealment.  A  boy  of  10  was 
convicted  before  WILLES,  C.  J.,  at  Bury  assize,  of  murder  of  a 
girl  of  5  years;  but  out  of  regard  for  the  prisoner's  tender  years, 
the  chief  justice  respited  execution  to  take  the  opinion  of  the  judges. 
The  boy  and  girl  were  parish  children,  left  in  care  of  a  parishioner, 
who  with  his  wife  went  to  work  early  in  the  morning,  leaving  the 
children  in  bed  together.  When  they  returned  the  girl  was  miss- 
ing; and  the  boy,  on  inquiry,  said  he  had  helped  her  on  with  her 
clothes  but  did  not  know  where  she  had  gone.  On  search,  her 
body  was  found  frightfully  mangled  and  slightly  buried  in  a  dung- 
heap  near  the  house.  At  first  the  boy  denied  it;  but  being  ques- 
tioned, finally  cried  and  said  he  did  it  and  then  washed  the  blood 
off  his  hands  as  well  as  he  could,  stating  as  his  reason  that  she  had 
fouled  the  bed  (which  proved  false),  and  finally  that  the  devil  set 
him  up  to  it.  The  judges  having  taken  time  to  consider,  agreed 
unanimously:  1,  that  the  confessions  of  the  boy  repeated  before 
the  grand  jury,  before  the  magistrate  after  warning  of  the  conse- 
quence, and  again  after  being  alone  several  hours,  was  competent 
to  submit  to  the  jury;  and,  2,  that  supposing  the  boy  to  have  been 
guilty  of  the  fact,  there  were  so  many  circumstances  which  are 
undoubtedly  tokens  of  what  Lord  Hale  called  mischievous  discre- 
tion, that  he  was  a  proper  subject  for  capital  punishment;  for  it 
would  be  very  dangerous  consequence  to  have  it  thought  that  chil- 
dren may  commit  such  atrocious  crimes  with  impunity.  The  boy 
was  finally  pardoned,  on  condition  of  immediately  entering  the  sea 
service.  E.  v.  York,  Poster  C.  L.  70,  1  Hale  P.  C.  (1  Am.  ed.)  26, 
editor's  note,  1  Russell  on  Crimes  4,  1  B.  &  H.  68-n. 

(HI.  Sup.  Ct.,  1880.)  Burden  of  Proof  of  Discretion.  Appellant 
and  his  father  indicted  for  murder.  The  father  was  found  not  guilty, 
because  insane,  and  appellant  convicted.  Motion  for  new  trial  was 
denied.  WALKER,  J.  •  *  •  The  statute  has  provided  (Crim. 
Code,  §  282)  that  a  person  shall  be  considered  of  sound  mind  who 
is  neither  an  idiot  nor  lunatic,  nor  affected  with  insanity,  and  who 
has  arrived  at  the  age  of  fourteen,  or  before  that  age  if  such  person 
knows  the  distinction  between  good  and  evil.  The  283d  section  pro- 
vides that  an  infant  under  ten  years  of  age  shall  not  be  found  guilty 
of  any  crime  or  misdemeanor.  •  •  •  There  is  uncontradicted 
evidence  in  the  record  that  plaintiff  in  error  was  little  more  than 
eleven  years  of  age  when  the  homicide  was  committed.  This  evi- 
dence was  not  contradicted,  but  was  virtually  conceded  by  the  eighth 
instruction  asked  and  given  for  the  people.  If  this  was  true,  and 
the  evidence  tended  to  prove  it,  the  rule  required  evidence  strong 
and  clear  beyond  all  doubt  and  contradiction,  that  he  was  capable 
of  discerning  between  good  and  evil;  and  the  legal  presumption 
being  that  he  was  incapable  of  committing  the  crime,  for  want  of 
such  knowledge,  it  devolved  on  the  people  to  make  the  strong  and 
clear  proof  of  capacity,  before  they  could  be  entitled  to  a  conviction. 


140  THE  CRIMINAL  INTENT.  i  56. 

This  record  may  be  searched  in  vain  tx)  find  any  such  proof.  There 
was  no  witness  examined  on  that  question,  nor  did  any  one  refer 
to  it.  There  is  simply  evidence  as  to  his  age.  For  aught  that  ap- 
pears, he  may  have  been  dull,  weak,  and  wholly  incapable  of  know- 
ing good  from  evil.  It  does  not  appear,  from  even  the  circum- 
stances in  evidence,  that  he  may  not  have  been  mentally  weak  for 
his  age,  or  that  he  may  not  have  even  approached  idiocy.  The  law 
presumes  that  he  lacked  mental  capacity  at  his  age,  and  that  pre- 
sumption has  not  been  overcome  by  the  requisite  proof,  or,  in  fact, 
any  proof.  The  court  below  should,  therefore,  have  granted  a  new 
trial,  and  erred  in  refusing  it.  Reversed.  Angelo  v.  P.,  96  111.  209, 
36  Am.  Rep.  132,  Kn.  34,  3  L.  123. 

(Mo.  Sup.  Ct,  1886.)  Same.  Defendant,  a  boy  under  14,  was  con- 
victed of  assault.  Becoming  involved  in  a  school-boy  scuffle,  result- 
ing in  a  fight,  he  cut  one  of  the  boys  with  a  pocket  knife.  *' Under 
seven  years  of  age  an  infant  cannot  be  guilty  of  felony.  In  the  inter- 
val between  that  age  and  that  of  14  years  he  is  prima  facie  adjudged 
to  be  doli  incapax.  And  when  an  infant  is  arraigned  for  a  felony, 
this  disputable  presumption  of  the  law,  for  the  onus  in  such  cases 
is  on  the  state,  is  to  be  rebutted;  and  the  evidence  of  that  malice 
which  is  to  supply  age  ought  to  be  strong  and  clear,  beyond  all 
doubt  and  contradiction.  4  Bl.  Comm.  24.  In  this  way  only  can  the 
legal  maxim  be  applied  that  malitia  supplet  aetatem.  Here  there 
was  no  attempt  made  by  the  state  to  prove  that  the  boy  in  question 
was  possessed  of  that  *  mischievous  discretion'  which  supplies  the 
place  of  age,  and  rendered  him  amenable  to  legal  punishment.  This 
case,  therefore,  falls  within  the  rule  announced  in  S.  v.  Adams,  76 
Mo.  355."  Per  SHERWOOD,  J.  Judgment  reversed.  S.  v.  Tioe, 
90  Mo.  112,  2  S.  W.  269,  F.  65. 

(Mich.  Sup.  Ct.,  1886.)  CAMPBELL,  C.  J.  Todd,  who  was  a 
minor,  was  prosecuted  criminally  for  not  supporting  his  wife,  and 
making  her  a  public  burden,  while  he  was  of  sufficient  ability.  •  • 
•  Upon  a  careful  scrutiny  of  the  testimony  we  discover  no  legal 
testimony  tending  to  show  that  respondent  was  emancipated,  or  that 
he  owned  any  property.  This  is  a  fatal  defect,  and  the  attention  of 
the  court  below  was  called  to  it.  •  *  •  Respondent  discharged. 
P.  V.  Todd,  61  Mich.  234,  28  N.  W.  79. 

(Minn.  Sup.  Ct.,  1893.)  Bojrs  of  15  Convicted  of  Placing  Obstruc- 
tions on  Railway  Track.  GILFILLAN,  C.  J.  •  •  •  Their  own 
testimony,  that  they  did  not  know  it  was  wrong  to  put  the  ties  on 
the  track,  and  did  not  know  that  the  ties  might  throw  the  train  off 
the  track  and  injure  the  passengers,  did  not,  in  the  absence  of  any 
evidence  upon  the  question  of  their  general  mental  capacity,  raise 
any  issue  as  to  their  responsibility  for  their  acts,  for  the  jury  to 
pass  on.    It  did  not  tend  to  prove  either  of  them  to  have  been  an 
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idiot,  imbecile,  lunatic,  or  insane  person.  •  •  *  There  was  no 
error,  therefore,  in  the  charge  of  the  court  or  in  its  refusals  to  charge. 
S.  V.  Kluscman,  53  Minn.  541,  55  N.  W.  741. 

(N.  Car.  Sup.  Ct.,  1895.)  Simple  Misdemeanor.  The  state  ap- 
pealed from  judgment  dismissing  defendant  on  indictment  for  gam- 
bling by  ** shooting  craps.'*  Defendant  was  13  years  old.  FAIR- 
CLOTH,  C.  J.  *  *  *  Our  case  presents  the  question  of  a  simple 
misdemeanor  by  one  who,  the  jury  say,  knew  right  from  wrong,  but 
did  not  know  he  was  violating  any  law,  and  presumably  had  no 
intention  of  committing  any  offense.  Among  persons  of  full  age 
ignorance  of  the  law  is  no  excuse,  nor  is  the  absence  of  any  intent 
to  violate  it  available  as  a  defense ;  but  it  is  the  intent  to  do  an  act 
which  is  a  violation  of  law  that  makes  the  actor  guilty.  In  our 
examination  of  the  early  criminal  law  books,  such  as  Blackstone, 
Russell,  Hale,  and  Wharton,  we  have  been  unable  to  find  an  instance 
in  which,  for  a  simple  misdemeanor,  unattended  with  aggravating 
circumstances,  such  as  the  above,  an  infant  under  14  years  had  been 
indicted  and  punished.  All  the  cases  treated  by  those  writers  are 
felonies.  •  •  •  No  error.  S.  v.  Teargan,  117  N.  Car.  706,  23  S. 
E.  153,  36  L.  R.  A.  196. 

Attempted  Rape  by  boy  under  14  years  old,  see  C.  v.  Green,  S  62 ;  Foster  ▼.  C,  §  62 ; 
McKlnny  v.  S.,  |  62:  and  S.  v.   Jones,  8  62. 

§  56.    ''That  the  Defendant  was  Idiotic  or  Demented." 

(Conn.  Superior  Ct.,  1873.)  Imbecility.  Indictment  for  burning 
a  bam,  and  plea  of  not  guilty.  Lack  of  mental  capacity  was  the 
defense.  SEYMOUR,  J.,  to  the  jury :  The  evidence  seems  ample  to 
warrant  you  in  finding  that  the  burning  complained  of  was  caused 
by  the  prisoner.  Your  attention  has  been  turned  mainly  to  the  ques- 
tion whether  the  act  was  done  with  the  felonious  intent  charged, 
and  this  question  depends  mainly  upon  another,  whether  the  accused 
has  sufficient  mental  capacity  to  warrant  us  in  imputing  to  him  a 
felonious  intent.  That  he  is  considerably  below  par  in  intellect  is 
apparent  to  us  all.  This  is  indicated  by  his  countenance  and  general 
appearance.  The  same  thing  is  indicated  by  his  extraordinary  con- 
duct at  the  fire.  As  the  flames  were  bursting  out  he  was  seen  on 
all  fours  crawling  back  from  under  the  burning  barn,  with  no  cloth- 
ing upon  him  except  his  shirt  and  trousers.  The  day  was  exces- 
sively cold.  He  remained  some  half  hour,  thus  scantily  clothed,  gaz- 
ing stupidly  at  the  blaze,  until  ordered  into  the  house.  All  this 
took  place  in  broad  daylight,  in  plain  view  of  Mr.  Gallup 's  house. 
But  it  is  undoubtedly  true,  as  the  attorney  for  the  state  contends, 
that  mere  inferiority  of  intellect  is  no  answer  to  the  prosecution. 
We  are,  therefore,  called  upon  in  this  case  to  decide  an  interesting 
and  difficult  question,  to-wit:  whether  the  accused  has  sufficient 
mind  to  be  held  responsible  as  a  criminal.    •    •    •    He  is  not  a 
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mere  idiot,  nor  does  he  appear  to  be  a  lunatic.  He  suffers  from 
want  of  mind  rather  than  from  derangement  or  delusion,  and  the 
question  is  whether  the  want  of  mind  is  such  as  to  entitle  him  to 
acquittal  on  the  ground  of  what  in  law  is  termed  dementia.  *  •  * 
It  is  often  said  in  the  books  that  a  person  is  to  be  deemed  responsible 
for  crime  if  he  understands  the  consequences  and  eif ects  of  the  act 
laid  to  his  charge.  This  is  undoubtedly  and  obviously  true  if  he 
has  such  understanding  and  appreciation  of  consequences  as  per- 
tain to  other  men.  But  if  he  has  less  of  it  than  is  common  to  men 
in  general,  how  much  less  must  it  be  to  escape  responsibility  f  I 
think  the  accused  had  some  knowledge  of  the  consequences  of  his 
acts.  He  probably  knew  that  by  igniting  a  match  and  throwing  it 
into  a  hay-mow  a  fire  would  be  kindled  and  that  the  barn  would 
thereby  be  consumed.  He  perhaps  also  had  some  appreciation  of 
the  loss  and  destruction  of  property  which  would  ensue.  But  I  am 
not  willing  to  say  that  some  knowledge  of  consequences,  however 
faint  and  imperfect,  is  sufficient  to  warrant  you  in  convicting  the 
prisoner.  I  can  give  you  no  precise  rule,  but  I  think  it  clear  that 
if  the  prisoner's  perception  of  consequences  and  effects  was  only 
such  as  is  common  to  children  of  tender  years  he  ought  to  be 
acquitted.  And  this  leads  me  to  refer  to  the  rule  adopted  by  an 
eminent  English  judge,  Lord  Hale.  He  reasoned  that,  inasmuch  as 
children  under  fourteen  years  of  age  are  prima  facie  incapable  of 
crime,  imbeciles  ought  not  to  be  held  responsible  criminally  unless 
of  capacity  equal  to  that  of  ordinary  children  of  that  age.  *  *  • 
I  am  inclined  to  recommend  Lord  Hale's  rule  to  your  adoption,  not 
however  without  qualifications  which  I  think  it  important  to  observe. 
And  first,  this  test,  like  all  others  which  I  know  of,  is  imperfect. 
Probably  no  two  of  us  have  the  same  idea  of  the  capacity  of  chil- 
dren of  14  years  of  age;  and  then  there  is  this  further  difficulty, 
that  there  can  be  no  accurate  comparison  in  detail  between  the 
healthy  and  properly  balanced,  though  immature,  mind  of  a  child, 
and  the  unhealthy,  abnormal,  and  shriveled  intellect  of  an  imbecile. 
The  comparison,  therefore,  is  only  of  the  general  result  in  their 
respective  appreciation  of  right  and  wrong  and  of  consequences  and 
effects.  This  further  consideration  ought  also  to  be  borne  in  mind : 
that  though  in  modern  times  persons  under  14  are  seldom  subjected 
to  the  penalties  of  the  criminal  code,  yet  in  law  children  between 
7  and  14  may  be  subjects  of  punishment  if  they  are  shown  to  be 
of  sufficient  capacity  to  commit  crimes.  Li  applying  Lord  Hale's 
rule,  therefore,  the  child  to  be  taken  as  the  standard  ought  not  to  be 
one  who  has  had  superior  advantages  of  education,  but  should  rather 
be  one  in  humble  life,  with  only  ordinary  training.  *  *  •  Ver- 
dict, not  guilty.    S.  v.  Richards,  39  Conn.  591,  B.  238. 
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§  67.    ' '  That  the  Defendant  was  Intoxicated. ' ' 

(Eng.  Assize,  1823.)  Rape  When  Drunk.  The  prisoner  being 
indicted  for  rape,  urged  that  he  was  in  liquor.  HOLROYD,  J.,  ad- 
dressed the  jury  as  follows:  ''It  is  a  maxim  of  law  that  if  a  man 
gets  himself  intoxicated,  he  is  answerable  to  the  consequences,  and 
is  not  excusable  on  account  of  any  crime  he  may  commit  when 
infuriated  by  liquor,  provided  he  was  previously  in  a  fit  state  of 
reason  to  know  right  from  wrong.  If,  indeed,  the  infuriated  state 
at  which  he  arrives  should  continue  and  become  a  lasting  malady, 
then  he  is  not  amenable."    Burrow's  Case,  1  Lewin  C.  C.  75. 

(U.  S.  C.  C,  for  Mass.,  1828.)  Homicide  During  Delerium  Trem- 
ens. Drew  was  indicted  for  the  murder  of  C.  L.  Clark  on  the  high 
seasy  on  board  the  John  Jay,  of  which  Drew  was  captain  and  Clark 
second  mate.  Drew  had  been  in  the  habit  of  excessive  indulgence 
in  drink,  and  was  almost  continually  drunk.  About  five  days  be- 
fore the  homicide,  he  ordered  all  liquor  on  board  thrown  over,  which 
was  done.  Soon  he  became  restless,  fretful,  irritable,  expressed  fear 
that  the  crew  intended  to  murder  him,  complained  of  persons  un- 
seen talking  to  him  and  urging  him  to  kill  Clark,  feared  he  would 
do  so,  could  not  sleep,  was  in  motion  continually  day  and  night, 
and  said  persons  threatened  to  kill  him  every  time  he  laid  down 
unless  he  killed  Clark.  STORY,  J.  We  are  of  opinion  that  the 
indictment  upon  these  admitted  facts  cannot  be  maintained.  The 
prisoner  was  unquestionably  insane  at  the  time  of  committing  the 
offense.  And  the  question  made  at  the  bar  is,  whether  insanity, 
whose  remote  cause  is  habitual  drunkenness  is,  or  is  not,  an  excuse 
in  a  court  of  law  for  a  homicide  committed  by  the  party,  while  so 
insane,  but  not  at  the  time  intoxicated  or  under  the  influence  of 
liquor.  We  are  clearly  of  opinion  that  insanity  is  a  competent 
excuse  in  such  a  case.  In  general,  insanity  is  an  excuse  for  the  com- 
mission of  every  crime,  because  tiie  party  has  not  the  possession  of 
that  reason,  which  includes  responsibility.  An  exception  is,  when 
the  crime  is  committed  by  a  party  while  in  a  fit  of  intoxication,  the 
law  not  permitting  a  man  to  avail  himself  of  the  excuse  of  his  own 
gross  vice  and.  misconduct,  to  shelter  himself  from  the  legal  conse- 
quences of  such  crime.  But  the  crime  must  take  place  and  be  the 
immediate  result  of  the  fit  of  intoxication,  and  while  it  lasts;  and 
not,  as  in  this  case,  a  remote  consequence,  superinduced  by  the  ante- 
cedent exhaustion  of  the  party,  arising  from  gross  and  habitual 
drunkenness.  However  criminal  in  a  moral  point  of  view  such  an 
indulgence  is,  and  however  justly  a  party  may  be  responsible  for 
his  acts  arising  from  it  to  Almighty  God,  human  tribunals  are  gen- 
erally restricted  from  punishing  them,  since  they  are  not  the  acts 
of  a  reasonable  being.  Had  the  crime  been  committed  while  Drew 
was  in  a  fit  of  intoxication,  he  would  have  been  liable  to  be  con- 
victed of  murder.    As  he  was  not  then  intoxicated,  but  merely  insane 
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from  an  abstinence  from  liquor,  he  cannot  be  pronounced  guilty  of 
the  offense.  The  law  looks  to  the  immediate,  and  not  to  the  remote 
cause.  Verdict,  not  guilty.  U.  S.  v.  Drew,  5  Mason  28,  Fed.  Cas.  No. 
14,  993,  1  B.  &  li.  113,  2  L.  601. 

Aoo.  U.  V.  I>a?la,  14  Cox  C.  U.  608,  H  Mil,  C.  81. 

(Ua.  JSup.  Ct.,  1860.)  Dipsomania.  Defendant  convicted  of  mur- 
der, excepted  to  the  refusal  of  the  court  below  to  instruct  the  jury 
that  if  they  believed  the  prisoner  had  suffered  from  injury  or  other- 
wise a  pathological  or  organic  change  of  the  brain,  which  produced 
the  disease  of  oenomania,  and  by  this  disease  was  irresistibly  im- 
pelled to  drinl^  liquor,  and  from  the  liquor  thus  drank  became  insane, 
and  while  so  insane  killed  deceased,  he  was  not  guilty  of  murder. 
In  speaking  for  the  court  in  holding  this  instruction  properly  re- 
fused, LUMPKIN,  J.,  said:  That  tins  controlling  thirst  for  liquor 
may  be  acquired  by  the  force  of  habit,  until  it  becomes  a  sort  of 
second  nature,  in  common  language,  1  entertain  no  doubt.  Whether 
even  a  long  course  of  indulgence  will  produce  a  pathological  or 
organic  change  in  the  brain,  1  venture  no  opinion.  Upon  this  prop- 
osition, however,  1  plant  myself  immovably,  and  from  it  nothing 
can  dislodge  me  but  an  act  of  the  legislature ;  namely,  that  neither 
moral  nor  legal  responsibility  can  be  avoided  in  this  way.  This  is 
a  new  principle  sought  to  be  ingrafted  upon  criminal  jurisprudence. 
It  is  neither  more  nor  less  than  this — ^that  a  want  of  will  and  con- 
science to  do  right  will  constitute  an  excuse  for  the  commission  of 
crime ;  and  that,  too,  where  this  deficiency  in  will  and  conscience  is 
the  result  of  a  long  and  persevering  course  of  wrong  doing.  If  this 
doctrine  be  true — 1  speak  it  with  all  seriousness — the  devil  is  the 
most  irresponsible  being  in  the  universe.  For,  from  his  inveterate 
hostility  to  the  Author  of  all  good,  no  other  creature  has  less  power 
than  Satan  to  do  right.  The  burglar  and  the  pirate  may  indulge  in 
robbing  and  murder  until  it  is  as  hard  for  an  Ethiopian  to  change 
his  skin  as  for  them  to  cease  to  do  evil,  but  the  inability  of  Satan  to 
control  his  will,  to  do  right,  is  far  beyond  theirs ;  and  yet  our  faith 
assures  us  that  the  fate  of  Satan  is  unalterably  and  eternally  fixed 
in  the  prison  house  of  God's  enemies.  The  fact  is,  responsibility 
depends  upon  the  possession  of  will — ^not  the  power  over  it.  Nor 
does  the  most  desperate  drunkard  lose  the  power  to  control  his  will, 
but  he  loses  the  desire  to  control  it.  No  matter  how  deep  his  degra- 
dation, the  drunkard  uses  his  will  when  he  takes  his  cup.  It  is  for 
the  pleasure  of  the  relief  of  the  draught,  that  he  takes  it.  His  intel- 
lect, his  appetite,  and  his  will,  all  work  rationally,  if  not  wisely,  in 
his  guilty  indulgence.    Choice  v.  S.,  31  Ga.  424,  B.  269,  2  L.  539. 

(New  York  Ct.  of  App.,  1858.)  To  Reduce  Crime.  The  supreme 
court  reversed  the  judgment  of  the  general  sessions,  where  Rogers 
was  convicted  of  murder.  The  state  brings  error.  The  prisoner, 
without  any  provocation  on  the  part  of  the  deceased,  who  was  a 
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straDger  to  him,  came  upon  him  and  stabbed  Him  to  the  heart  with 
a  knife.  He  excepts  to  the  court's  charge  and  refusal  to  charge,  on 
the  ettect  of  drunkenness  as  a  defense.  DBNIO,  J.  •  •  •  In  the 
forum  of  conscience  there  is  no  doubt  considerable  difference  between 
a  murder  deliberately  planned  and  executed  by  a  person  of  uncloud- 
ed intellect,  and  the  reckless  taking  of  life  by  one  infuriated  by  in- 
toxication ;  but  human  laws  are  based  upon  considerations  of  policy, 
and  look  rather  to  the  maintenance  of  personal  security  and  social 
order  than  to  an  accurate  discrimination  as  to  the  moral  qualities  of 
individual  conduct.  But  there  is,  in  truth,  no  injustice  in  holding 
a  person  responsible  for  his  acts  committed  in  a  state  of  voluntary 
intoxication.  It  is  a  duty  which  every  one  owes  to  his  f  ellowmen  and 
to  society,  to  say  nothing  of  more  solemn  obligations,  to  preserve, 
so  far  as  it  lies  in  his  own  power,  the  inestimable  gift  of  reason.    * 

•  •  HARRIS,  J.  *  *  •  There  was  evidence  to  show  that,  when 
he  struck  the  deadly  blow,  the  defendant  was  intoxicated;  and  the 
court  was  asked  to  charge  the  jury  that,  **if  it  appeared  by  the  evi- 
dence that  the  condition  of  the  prisoner  from  intoxication  was  such 
as  to  show  that  there  was  no  intention  or  motive,  by  reason  of  drunk- 
enness, to  commit  the  crime  of  murder,  they  should  convict  him  of 
manslaughter."  The  court  refused  so  to  charge,  but,  upon  this  point, 
instructed  the  jury  **that  intoxication  never  excused  crime,  unless  it 
was  of  such  a  degree  as  to  deprive  the  offender  of  his  reasoning  fac- 
ulties." In  the  proposition,  as  it  was  thus  given  to  the  jury,  there 
was  no  error.  *  •  •  The  supreme  court  seem  to  have  understood 
that,  in  all  cases  where,  without  it^  the  law  would  impute  to  the  act  a 
criminal  intent,  drunkenness  may  be  available  to  disprove  such  in- 
tent. I  am  not  aware  that  such  a  doctrine  has  before  been  asserted. 
It  is  certainly  unsound.  The  adjudications  upon  the  question,  both 
in  England  and  this  country,  are  very  numerous,  and  are  character- 
ized by  a  singular  uniformity  of  language  and  doctrine.  They  all 
agree  that,  where  the  act  of  killing  is  unequivocal  and  unprovoked, 
the  fact  that  it  was  committed  while  the  perpetrator  was  intoxicated 
cannot  be  allowed  to  affect  the  legal  character  of  the  crime.  But 
when  the  circumstances  are  such  as  to  raise  the  question  whether 
the  act  was  the  result  of  design  or  the  impulse  of  sudden  passion, 
the  intoxication  of  the  accused  is  a  proper  subject  of  consideration. 

*  •  •  Judgment  of  the  supreme  court  reversed  and  the  convic- 
tion affirmed.  P.  v.  Rogers,  18  N.  Y.  9,  72  Am.  Dec.  484,  B.  264,  F.  99, 
2  L.  625. 

(Ga.  Sup.  Ct.,  1893.)  By  Fraud  of  Others— Voting  Twice.  Appel- 
lant  was  convicted  of  voting  twice  at  a  primary  election.  One 
defense  is  that  he  was  drunk.  LUMPKIN,  J.  •  •  •  If  certain 
persons  had  given  McCook  whiskey,  and  made  him  drunk,  for  the 
purpose  of  '* voting  him"  unlawfully,  and  had  carried  out  this  pur- 
pose, they  and  not  he  would  have  been  guilty;  and  this,  in  effect, 
the  court  charged.  The  court,  however,  qualified  this  charge  and, 
10 
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we  think,  did  so  properly,  by  further  instructing  the  jury,  in  sub- 
stance, that  if  other  persons  gave  him  drink  in  a  social  way,  and 
with  no  view  or  purpose  at  the  time  to  vote  him  unlawfully,  and  they 
afterwards  did  so  while  he  was  drunk,  he  would  be  guilty.  •  •  • 
Affirmed.    McOook  ▼.  S.,  91  6a.  740, 17  S.  E.  1019.  En.  79. 

(£ng.  Assize,  1835.)  Wife  Murder.  The  prisoner  was  indicted 
for  the  murder  of  his  wife.  It  was  proved  that  in  a  fit  of  drunken- 
ness he  had  beaten  her  in  a  cruel  manner  with  a  rake-shank,  and 
that  she  died  of  the  wounds  and  bruises  which  she  received.  His 
only  defense  was  that  he  was  drunk.  PARK,  J.  Voluntary  drunk- 
enness is  no  excuse  for  crime.  If  a  party  be  made  drunk  by  strata- 
gem or  the  fraud  of  another  he  is  not  responsible.  So  drunkenness 
may  be  taken  into  consideration  to  explain  the  probability  of  a 
party's  intention  in  the  case  of  violence  committed  on  sudden  provo- 
cation.   Pearson's  Case,  2  Lewin  144,  B.  261,  C.  77. 

(£ng.  Assize,  1837.)  Provocation.  Malicious  stabbing.  The  per- 
son stabbed  had  struck  the  prisoner  twice  with  his  fist,  when  the 
latter,  being  drunk,  stabbed  him,  and  the  jury  were  charged  by 
PARKE,  B. :  Drunkenness  may  be  taken  into  consideration  in 
cases  where  what  the  law  deems  sufficient  provocation  has  been 
given,  because  the  question  is,  in  such  cases,  whether  the  fatal  act 
is  to  be  attributed  to  the  passion  of  anger,  excited  by  the  previous 
provocation,  and  that  passion  is  more  easily  excitable  in  a  person 
when  in  a  state  of  intoxication  than  when  he  is  sober.  B.  ▼. 
Thomas,  7  Car.  &  P.  (32  E.  C.  L.)  817. 

(Mass.  Sup.  Judicial  Ct.,  1855.)  Same— Melee.  Indictment  of 
Hawkins  and  Hicks  for  murder  of  Leet.  The  evidence  was  that, 
after  insulting  words  had  passed  between  Leet  and  Hawkins,  who 
was  somewhat  under  the  influence  of  strong  drink,  they  fought  with 
their  fists;  and  while  they  were  fighting.  Hicks  struck  Leet  on  the 
head  with  a  pewter  pitcher,  and  Leet  knocked  Hawkins  down  and 
struck  him  after  he  was  down;  and  that  a  few  minutes  later  (the  ' 
evidence  varying  between  eight  minutes  and  a  quarter  of  an  hour), 
while  Leet  was  washing  the  blood  from  the  cut  made  by  the  pitcher, 
Hawkins  came  behind  him  and  stabbed  him  in  the  heart  with  a  dirk 
knife,  of  which  wound  he  died.  The  defendant's  counsel  did  not 
controvert  these  facts;  but  contended  that  the  blow  with  the  knife 
was  struck  in  the  heat  of  blood,  under  the  violence  of  passion 
excited  by  the  previous  combat  and  beating;  and  that  the  defendant 
was  guilty  of  manslaughter  only.  SHAW,  C.  J.  (to  the  jury) :  The 
rule  of  law  is,  that  although  the  use  of  intoxicating  liquors  does  to 
some  extent  blind  the  reason  and  exasperate  the  passions,  yet,  as  a 
man  voluntarily  brings  it  upon  himself,  he  cannot  use  it  as  an  excuse 
or  justification  or  extenuation  of  crime.  A  man,  because  he  is  intoxi- 
cated^ is  not  deprived  of  any  legal  advantage  or  protection ;  but  he 
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cannot  avail  himself  of  his  intoxication  to  exempt  him  from  any 
legal  responsibility  which  would  attach  to  him,  if  bober.  Verdict, 
gmlty  of  manslaughter.    C.  ▼.  Hawkiiis,  3  Gray  463,  C.  79. 

(Eng.  Assize,  1836.)  Presuming  Malice  from  Acts.  Indictment 
for  stabbing  with  intent  to  murder.  ALDEBSON,  B.  (to  the  jury)  : 
•  •  •  It  is  my  duty  to  tell  you  that  the  prisoner's  being  intoxi- 
cated does  not  alter  the  nature  of  the  offense.  If  a  man  chooses  to 
get  drunk,  it  is  his  own  voluntary  act;  it  is  very  different  from  a 
madness  which  is  not  caused  by  any  act  of  the  person.  That  volun- 
tary species  of  madness  which  it  is  in  a  party's  power  to  abstain 
from,  he  must  answer  for.  However,  with  regard  to  the  intention, 
drunkenness  may  perhaps  be  adverted  to,  according  to  the  nature 
of  the  instrument  used.  If  a  man  uses  a  stick,  you  would  not  infer 
a  malicious  intent  so  strongly  against  him,  if  drunk,  when  he  made 
an  intemperate  use  of  it,  as  you  would  if  he  had  used  a  different 
kind  of  weapon;  but  when  a  dangerous  instrument  is  used,  which, 
if  used,  must  produce  grievous  bodily  harm,  drunkenness  can  have 
no  effect  on  the  consideration  of  the  malicious  intent  of  the  party. 
E.  V.  Meakin,  7  Car.  &  P.  (32  E.  C.  L.)  297,  Ke.  54. 

(S.  Car.  Ct.  of  App.  and  Errors,  1842.)  Premeditation.  Defend- 
ant was  convicted  of  murder.  Deceased  and  two  others  found  him 
lying  in  the  road  at  night,  and  taking  him  for  one  of  their  company, 
roused  him,  for  which  he  was  very  angry,  cursed,  demanded  a  fight, 
would  take  no  appology,  was  given  the  fight  and  beaten  till  he 
begged,  was  released,  drew  his  knife,  swore  he  would  gut  deceased, 
who  was  unarmed,  pursued  him  225  yards,  met  and  stabbed  him  to 
the  heart.  Complaint  is  made  of  the  court's  charge  that  intoxication 
was  not  a  fact  to  consider  on  the  question  of  premeditation.  WABD- 
LAW,  J.  •  •  •  So  far  as  previous  habits  of  drunkenness  may 
have  wrought  a  permanent  influence  upon  the  constitution,  such 
influence  will  be  involved  in  the  consideration  of  the  other  circum- 
stances, but  the  direct  effect  of  existing  intoxication,  however  mad- 
dening or  stupef3ring,  must  be  laid  out  of  view.  The  question  is, 
was  .there  time  for  a  reasonable  man,  in  like  circumstances,  to  have 
cooled,  not  a  drunkard  or  a  madman ;  and  it  is  to  this  view  that  the 
third  ground  of  appeal  excepts,  for  the  report  shows  that  while  the 
intoxication,  if  found  to  be  proved,  was  submitted  as  a  matter  fit 
for  consideration  upon  the  question  whether  the  prisoner  acted  from 
a  former  grudge,  or  in  sudden  heat  upon  new  provocation,  it  was 
declared  to  be  unfit  for  consideration  in  deciding  whether  there  was 
reasonable  time  for  cooling.  Affirmed.  S.  v.  McOants,  1  Spear  384, 
P.  197,  2  L.  722,  Mi.  621. 

(Ohio  Sup.  Ct.,  1846.)  Proof  Relevant— Realization  of  Act— Pass- 
ing Countc^eit.  Appellant  was  convicted  of  passing  a  counterfeit 
bank  bill,  and  excepted  to  the  ruling  of  the  court  excluding  evidence 
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that  he  was  drunk  at  the  time.  BEAD,  J.  Drunkenness  is  no 
excuse  for  crime;  yet,  in  that  class  of  crimes  and  offenses  which 
depend  upon  guilty  knowledge,  or  the  coolness  and  deliberation  with 
which  they  shall  have  been  perpetrated,  to  constitute  their  conunis- 
sion,  or  fix  the  degree  of  guUt,  it  should  be  submitted  to  the  consid- 
eration of  the  jury.  If  this  act  is  of  that  nature  that  the  law  requires 
it  should  be  done  with  guilty  knowledge,  or  the  degree  of  guilt 
depends  upon  the  calm  and  deliberate  state  of  the  mind  at  the  time 
of  the  commission  of  the  act,  it  is  proper  to  show  any  state  or  condi- 
tion of  the  person  that  is  adverse  to  the  proper  exercise  of  the  mind, 
and  the  undisturbed  possession  of  the  faculties.  •  •  •  if  the 
person  was  so  drunk  that  he  actually  did  not  know  that  he  had 
passed  a  bill  that  was  counterfeit,  he  is  not  guilty.  It  oftentimes 
requires  much  skill  to  detect  a  counterfeit.  The  crime  of  passing 
counterfeit  money,  consists  of  knowingly  passing  it.  To  rebut  that 
knowledge,  or  to  enable  the  jury  to  judge  rightly  of  the  matter,  it 
is  competent  for  the  person  charged  to  show  that  he  was  drunk  at 
the  time  he  passed  the  bill.  It  is  a  circumstance,  among  others, 
entitled  to  its  just  weight.  Judgment  reversed.  Pigman  v.  S.,  14 
Ohio  555,  45  Am.  Dec.  558,  Kn.  77,  2  L.  720. 

(Eng.  Assize,  1854.)  Same — Suicide.  Indictment  for  attempted 
suicide.  WIGHTMAN,  J.,  told  the  jury  that  the  offense  charged 
constituted,  beyond  all  doubt,  a  misdemeanor  at  common  law.  The 
question  for  them  to  consider  was  whether  the  prisoner  had  a  mind 
capable  of  contemplating  the  act  charged,  and  whether  he  did,  in 
fact,  intend  to  take  away  his  life.  The  prisoner  alleged  in  his 
defense  that  he  was  drunk  at  the  time,  which  must  be  taken  to  mean 
that  he  had  no  deliberate  intention  to  destroy  his  life ;  for  the  mere 
fact  of  drunkenness  in  this,  as  in  other  cases,  is  not  of  itself  an 
excuse  for  the  crime,  but  it  is  a  material  fact  in  order  to  arrive  at 
the  conclusion  whether  or  no  the  prisoner  really  intended  to  destroy 
his  life.   Verdict,  guilty.    B.  v.  Doody,  6  Cox  C.  C.  463,  B.  261,  C.  79. 

(Eng.  Assize,  1858.)  Appreciating  Situation— Affray  at  a  Fair. 
All  drunk,  defendant  was  charged  with  assault.  CBOWDEB,  J. 
Drunkenness  is  no  excuse  for  crime ;  but  in  considering  whether  the 
prisoner  apprehended  an  assault  on  himself,  you  may  take  into 
account  the  state  in  which  he  was.  Not  guilty.  B.  ▼.  Gkunlen, 
1  F.  &  F.  90,  B.  262,  C.  79,  Ke.  54. 

(U.  S.  Sup.  Ct.,  1881.)  As  to  Deliberation.  Defendant  was  con- 
victed of  murder  in  the  first  degree  under  the  Utah  territorial 
statute,  which  is  defined  to  be  any  kind  of  wilful,  deliberate,  mali- 
cious, and  premeditated  killing.  He  complained  of  the  court's  re- 
fusal to  charge  that  the  jury  should  consider  the  intoxication  of  the 
accused  as  bearing  on  the  question  of  deliberation,  and  of  the  charge 
given,  that  **  intoxication  is  so  easily  counterfeited,  and  when  real 
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is  so  often  resorted  to  as  a  means  of  nerving  a  person  up  to  the  com- 
mission of  some  desperate  act,  and  is  withal  so  inexcusable  in  itself, 
that  the  law  has  never  recognized  it  as  an  excuse  for  crime.". 
GRAY,  J.  *  *  *  At  common  law,  indeed,  as  a  general  rule,  vol- 
untary intoxication  affords  no  excuse,  justification,  or  extenuation 
of  a  crime  committed  under  its  influence.  U.  S.  v.  Drew,  5  Mason  28 
[§  57] ;  U.  S.  V.  McGlue,  1  Curt.  1 ;  C.  v.  Hawkins,  3  Gray  463  [§  57] ; 
P.  V.  Rogers,  18  N.  T.  9  [§  57],  But  when  a  statute  establishing  dif- 
ferent degrees  of  murder  requires  deliberate  premeditation  in  order 
to  constitute  murder  in  the  first  degree,  the  question  whether  the 
accused  is  in  such  a  condition  of  mind,  by  reason  of  drunkenness  or 
otherwise,  as  to  be  capable  of  deliberate  premeditation,  necessarily 
becomes  a  material  subject  of  consideration  by  the  jury.  The  law 
has  been  repeatedly  so  ruled  in  the  supreme  judicial  court  of 
Massachusetts  in  cases  tried  before  a  full  court,  one  of  which  is 
reported  upon  other  points  (C.  v.  Dorsey,  103  Mass.  412) ;  and  in 
well  considered  cases  in  courts  of  other  states.  Pirtle  v.  S.,  9  Humph. 
(Tenn.)  663;  Haile  v.  S.,  11  Id.  154;  Kelly  v.  C,  1  Grant  (Pa.)  Cas. 
484;  Keenan  v.  C,  44  Pa.  St.  55;  Jones  v.  C,  75  Id.  403;  P.  v. 
Belencia,  21  Cal.  544 ;  P.  v.  Williams,  43  Id.  344 ;  S.  v.  Johnson,  40 
Conn.  136,  and  41  Id.  584;  Pigman  v.  S.,  14  Ohio  555,  557  [above]. 
And  the  same  rule  is  expressly  enacted  in  the  Penal  Code  of  Utah, 
§  20:  **No  act  committed  by  a  person  while  in  a  state  of  voluntary 
intoxication  is  less  criminal  by  reason  of  his  having  been  in  such 
condition.  But  whenever  the  actual  existence  of  any  particular  pur- 
pose, motive,  or  intent  is  a  necessary  element  to  constitute  any  par- 
ticular species  or  degree  of  crime,  the  jury  may  take  into  consider- 
ation the  fact  that  the  accused  was  intoxicated  at  the  time,  in  deter- 
mining the  purpose,  motive,  or  intent  with  which  he  committed  the 
act."  Com.  Laws  Utah  (1876),  pp.  568,  569.  The  instruction  re- 
quested by  the  defendant  clearly  and  accurately  stated  the  law 
applicable  to  the  case;  and  the  refusal  to  give  that  instruction, 
taken  in  connection  with  the  unqualified  instruction  actually  given, 
necessarily  prejudiced  him  with  the  jury.  •  •  •  New  trial 
ordered.    Hopt  v.  P.,  104  U.  S.  631,  C.  78,  Kn.  166,  2  L.  664. 

(Mich.  Sup.  Ct.,  1878.)  Specific  Intent— Larceny.  COOLEY,  J. 
The  defendant  was  convicted  in  the  court  below  for  the  larceny  of 
a  sum  of  money  from  one  Martin.  All  the  evidence  in  the  case 
tended  to  show  that  if  the  defendant  took  the  money  wrongfully, 
it  was  while  he  was  under  the  influence  of  liquor,  and  some  of  it 
indicated  that  he  was  very  drunk.  The  circuit  judge  was  requested 
to  charge  the  jury,  that,  **even  if  the  jury  should  believe  that  de- 
fendant was  intoxicated  to  such  an  extent  as  to  make  him  uncon- 
scious of  what  he  was  doing  at  the  time  of  the  commission  of  the 
alleged  offense,  it  is  no  excuse  for  him,  and  they  should  not  take  it 
into  consideration.  A  man  who  voluntarily  puts  himself  in  condi- 
tion to  have  no  control  of  his  actions  must  be  held  to  intend  the 
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consequences. '  *  This  charge  was  given  in  reliance  upon  the  general 
principle  that  drunkenness  is  no  excuse  for  crime.  While  it  is  true 
that  drunkenness  cannot  excuse  crime,  it  is  equally  true  that  when 
a  certain  intent  is  a  necessary  element  in  a  crime,  the  crime  cannot 
have  been  committed  when  the  intent  did  not  exist.  In  larceny  the 
crime  does  not  consist  in  the  wrongful  taking  of  the  property,  for 
that  might  be  a  mere  trespass ;  but  it  consists  in  the  wrongful  taking 
with  felonious  intent;  and  if  the  defendant,  for  any  reason  what- 
ever, indulged  no  such  intent,  the  crime  cannot  have  been  committed. 
This  was  fully  explained  in  Roberts  v.  P.,  19  Mich.  401,  and  is 
familiar  law.  See  also  Nichols  v.  S.,  8  Ohio  St.  435;  R.  v.  Moore, 
3  C.  &  K.  319.  The  circuit  court  should  be  advised  to  set  aside  the 
verdict  and  grant  a  new  trial.    P.  v.  Walker,  38  Mich.  156,  B.  271. 

(Tex.  Ct.  of  App.,  1889.)  Same— Intent  to  Rape.  Pen.  Code,  art. 
40a,  provides  that  neither  intoxication  nor  temporary  insanity  pro- 
duced by  the  recent  voluntary  use  of  liquor  shall  constitute  an  excuse 
for  crime,  but  that  evidence  of  such  temporary  insanity  may  be 
shown  in  mitigation  of  the  penalty,  and,  in  cases  of  murder,  for  the 
purpose  of  determining  the  degree.  Held,  that,  where  a  specific 
intent  is  necessary  to  the  commission  of  a  crime  (in  this  case  assault 
with  intent  to  rape),  the  statute  does  not  eliminate  that  element; 
and,  in  determining  the  existence  of  such  intent,  the  jury  should  be 
allowed  to  consider  the  mental  condition  of  the  accused,  and  the  fact 
that  he  was  intoxicated  at  the  time  of  the  alleged  commission.  Con- 
viction reversed.    BcAgan  v.  S.,  28  Tex.  App.  227,  12  S.  W.  601. 


§  68.    "That  the  Defendant  was  Insane. 


ft 


(Eng.  House  of  Lords  Question  Judges,  1843.)  Leading  English 
Oase— Bight  and  Wrong  Test.  One  M'Naghten  was  tried  for  kill- 
ing a  Mr.  Drummond,  private  secretary  of  Sir  Robert  Peel,  mistaking 
him  for  the  premier  himself.  He  was  acquitted  on  the  ground  of 
insanity,  and  his  acquittal  caused  so  much  excitement  that  the  house 
of  lords  addressed  certain  questions  to  the  judges  of  the  superior 
courts  of  England  in  regard  to  the  law  of  insanity  in  certain  cases. 
Accordingly  the  judges  attended  the  house  of  lords ;  when,  without 
any  argument,  the  questions  of  law  were  propounded  to  them;  and 
the  opinion  of  all  the  judges  except  Maule,  J.,  was  delivered  by 
LORD  TINDAL,  C.  J.  *  *  *  The  first  question  proposed  by 
your  lordships  is  this:  "What  is  the  law  respecting  alleged  crimes 
committed  by  persons  aflflicted  with  insane  delusion  in  respect  of  one 
or  more  particular  subjects  or  persons ;  as,  for  instance,  where  at  the 
time  of  the  commission  of  the  alleged  crime  the  accused  knew  he 
was  acting  contrary  to  law,  but  did  the  act  complained  of  with  a 
view,  under  the  influence  of  insane  delusion,  of  redressing  or  reveng- 
ing some  supposed  grievance  or  injury,  or  of  producing  some  sup- 
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posed  public  benefit!"  In  answer  to  which  question,  assum- 
ing that  your  lordships'  inquiries  are  confined  to  those  per- 
sons who  labor  under  such  partial  delusions  only,  and  are  not 
in  other  respects  insane,  we  are  of  opinion  that,  notwithstanding 
the  party  accused  did  the  act  complained  of  with  a  view,  under  the 
influence  of  insane  delusion,  of  redressing  or  revenging  some  sup- 
posed grievance  or  injury,  or  of  producing  some  public  benefit,  he  is 
nevertheless  punishable  according  to  the  nature  of  the  crime  commit- 
ted, if  he  knew  at  the  time  of  committing  such  crime  that  he  was 
acting  contrary  to  law;  by  which  expression  we  understand  your 
lordships  to  mean  the  law  of  the  land.  Your  lordships  are  pleased 
to  inquire  of  us,  secondly:  ''What  are  the  proper  questions  to  be 
submitted  to  the  jury,  where  a  person  alleged  to  be  af^icted  with 
insane  delusion  respecting  one  or  more  particular  subjects  or  persons 
is  charged  with  the  commission  of  a  crime  (murder,  for  example), 
and  insanity  is  set  up  as  a  defense  ? ' '  And,  thirdly :  ' '  In  what  terms 
ought  the  question  to  be  left  to  the  jury  as  to  the  prisoner's  state  of 
mind  at  the  time  when  the  act  was  committed!"  And  as  these  two 
quesions  appear  to  us  to  be  more  conveniently  answered  together, 
we  have  to  submit  our  opinion  to  be,  that  the  jurors  ought  to  be 
told  in  all  cases  that  every  man  is  to  be  presumed  to  be  sane,  and  to 
possess  a  sufficient  degree  of  reason  to  be  responsible  for  his  crimes, 
until  the  contrary  be  proved  to  their  satisfaction ;  and  that  to  estab- 
lish a  defense  on  the  ground  of  insanity,  it  must  be  clearly  proved 
that,  at  the  time  of  the  committing  of  the  act,  the  party  accused  was 
laboring  under  such  a  defect  of  reason,  from  disease  of  the  mind, 
as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing ;  or,  if 
he  did  know  it,  that  he  did  not  know  he  was  doing  what  was  wrong. 
The  mode  of  putting  the  latter  part  of  the  question  to  the  jury  on 
these  occasions  has  generally  been,  whether  the  accused  at  tiie  time 
of  doing  the  act,  knew  the  difference  between  right  and  wrong; 
which  mode,  though  rarely,  if  ever,  leading  to  any  mistake  with  the 
jury,  is  not,  as  we  conceive,  so  accurate,  when  put  generally  and 
in  tiie  abstract,  as  when  put  with  reference  to  the  party's  knowledge 
of  right  and  wrong  in  respect  to  the  very  act  with  which  he  is 
charged.  If  the  question  were  to  be  put  as  to  the  knowledge  of  the 
accused  solely  and  exclusively  with  reference  to  the  law  of  the  land, 
it  might  tend  to  confound  the  jury,  by  inducing  them  to  believe  that 
an  actual  knowledge  of  the  law  of  the  land  was  essential  in  order  to 
lead  to  a  conviction ;  whereas  the  law  is  administered  upon  the 
principle  that  every  one  must  be  taken  conclusively  to  know  it, 
without  proof  that  he  does  know  it.  If  the  accused  was  conscious 
that  the  act  was  one  which  he  ought  not  to  do,  and  if  that  act  was  at 
the  same  time  contrary  to  the  law  of  the  land,  he  is  punishable ;  and 
the  usual  course  therefore  has  been  to  leave  the  question  to  the  jury, 
whether  the  party  accused  had  a  sufficient  degree  of  reason  to  know 
that  he  was  doing  an  act  that  was  wrong;  and  this  course  we  think 
is  correct,  accompanied  with  such  observations  and  explanations  as 
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the  circumstances  of  each  particular  case  may  require.  The  fourth 
question  which  your  lordships  have  proposed  to  us  is  this:  ''  If  a 
person  under  an  insane  delusion  as  to  eTisting  facts,  commits  an 
offense  in  consequence  thereof,  is  he  thereby  excused?''  To  which 
question  the  answer  must  of  course  depend  on  the  nature  of  the  delu- 
sion ;  but  making  the  same  assumption  as  we  did  before,  namely,  that 
he  labors  under  such  partial  delusions  only,  and  is  not  in  other  re- 
spects insane,  we  think  he  must  be  considered  in  the  same  situation 
as  to  responsibility  as  if  the  facts  with  respect  to  which  the  delusion 
exists  were  real.  For  example,  if  imder  the  influence  of  his  delusion 
he  supposes  another  man  to  be  in  the  act  of  attempting  to  take  away 
his  life,  and  he  kills  that  man,  as  he  supposes,  in  self -defense,  he 
would  be  exempt  from  punishment.  If  his  delusion  was  that  the  de- 
ceased had  inflicted  a  serious  injury  to  his  character  and  fortune,  and 
he  killed  him  in  revenge  for  such  supposed  injury,  he  would  be  liable 
to  punishment.  M'Naghten's  Case,  10  Clark  &  Fin.  200,  8  Scott  (N. 
R.)  595,  1  Car.  &  K.  130,  B.  231,  Ke.  43,  2  L.  150,  Mi.  256. 


(Mass.  Sup.  Judicial  Ct.,  1844.)  Same — ^A  Leading  American  Case. 
Defendant  killed  the  warden  of  the  prison  in  which  he  was  confined. 
The  evidence  tended  to  show  that  he  was  impelled  to  the  act  by  a 
baseless  notion  that  the  warden  was  about  to  confine  him  in  a  dark 
room  alone.  The  only  defense  was  insanity.  SHAW,  C.  J.,  said  to 
the  jury:  **In  these  cases,  the  rule  of  law,  as  we  understand  it,  is 
this :  A  man  is  not  to  be  excused  from  responsibility,  if  he  has  ca- 
pacity and  reason  sufficient  to  enable  him  to  distinguish  between 
right  and  wrong  as  to  the  particular  act  he  is  then  doing, — a  knowl- 
edge and  consciousness  that  the  act  he  is  doing  is  wrong  and  crim- 
inal, and  will  subject  him  to  punishment.  In  order  to  be  responsible, 
he  must  have  sufficient  power  of  memory  to  recollect  the  relation  in 
which  he  stands  to  others,  and  in  which  others  stand  to  him ;  that  the 
act  he  is  doing  is  contrary  to  the  plain  dictates  of  justice  and  right, 
injurious  to  others,  and  a  violation  of  the  dictates  of  duty.  On  the 
contrary,  although  he  may  be  laboring  under  partial  insanity,  if  he 
still  understands  the  nature  and  character  of  his  act,  and  its  conse- 
quences ;  if  he  has  a  knowledge  that  it  is  wrong  and  criminal,  and  a 
mental  power  sufficient  to  apply  that  knowledge  to  his  own  case,  and 
to  know  that,  if  he  does  the  act  he  will  do  wrong  and  receive  pun- 
ishment,— such  partial  insanity  is  not  sufficient  to  exempt  him  from 
responsibility  for  criminal  acts.  If,  then,  it  is  proved,  to  the  satis- 
faction of  the  jury,  that  the  mind  of  the  accused  was  in  a  diseased 
and  unsound  state,  the  question  will  be  whether  the  disease  existed 
to  so  high  a  degree  that  for  the  time  being  it  overwhelmed  the 
reason,  conscience,  and  judgment,  and  whether  the  prisoner,  in  com- 
mitting the  homicide,  acted  from  an  irresistible  and  uncontrollable 
impulse.  If  so,  then  the  act  was  not  the  act  of  a  voluntary  agent,  but 
the  involuntary  act  of  the  body,  without  the  concurrence  of  a  mind 
directing  it.     The  character  of  the  mental  disease  relied  upon  to 
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excuse  the  accused  in  this  case  is  partial  insanity,  consisting  of 
melancholy,  accompanied  by  delusion.  The  conduct  may  be  in  many 
respects  regular,  the  mind  acute,  and  the  conduct  apparently  gov- 
erned by  rules  of  propriety,  and  at  the  same  time  there  may  be  insane 
delusion  by  which  the  mind  is  perverted.  The  most  common  of  these 
cases  is  that  of  monomania,  when  the  mind  broods  over  one  idea 
and  cannot  be  reasoned  out  of  it.  This  may  operate  as  an  excuse 
for  a  criminal  act  in  one  of  two  modes:  1.  Either  the  delusion  is 
such  that  the  person  under  its  influence  has  a  real  and  firm  belief  of 
some  fact,  not  true  in  itself,  but  which,  if  it  were  true,  would  excuse 
his  act, — as  where  the  belief  is  that  the  party  killed  had  an  im- 
mediate design  upon  his  life,  and  under  that  belief  the  insane  man 
kills  in  supposed  self-defense  *  *  *  2.  Or  this  state  of  delusion 
indicates  to  an  experienced  person  that  the  mind  is  in  a  diseased 
state ;  that  the  known  tendency  of  that  diseased  state  of  the  mind  is 
to  break  out  into  sudden  paroxysms  of  violence,  venting  itself  in 
homicide  or  other  violent  acts  towards  friend  or  foe  indiscriminately ; 
so  that,  although  there  were  no  previous  indications  of  violence,  yet 
the  subsequent  act,  connecting  itself  with  the  previous  symptoms  and 
indications,  will  enable  an  experienced  person  to  say  that  the  out- 
break was  of  such  a  character  that  for  the  time  being  it  must  have 
overborne  memory  and  reason;  that  the  act  was  the  result  of  the 
disease  and  not  of  a  mind  capable  of  choosing ;  in  short,  that  it  was 
the  result  of  uncontrollable  impulse,  and  not  of  a  person  acted  upon 
by  motives,  and  governed  by  the  will.  The  questions,  then,  in  the 
present  case,  will  be  these :  1.  Was  there  such  a  delusion  and  hal- 
lucination f  2.  Did  the  accused  act  under  a  false  but  sincere  belief 
that  the  warden  had  a  design  to  shut  him  up,  and,  under  that  pre- 
text, destroy  his  life;  and  did  he  take  this  means  to  prevent  it?"  • 
•  •  Verdict,  not  guilty.  0.  v.  Sogers,  7  Mete.  500,  41  Am.  Dec. 
458,  1  B.  &  H.  87-n,  B.  235,  2  L.  158. 

(New  York,  Sup.  Ct.,  1848.)  Manifestations  and  Tests  of  Insanity. 
The  defendant  was  convicted  of  murder  of  Mrs.  Russell.  The  follow- 
ing is  from  the  charge  to  the  jury,  by  BARCULO,  J.  The  question 
of  insanity,  upon  which  this  case  turns,  always  invokes  difficult  and 
intricate  inquiries.  It  is  a  subject  upon  which  much  has  been  said 
and  written  by  way  of  theory  and  speculation,  and  it  cannot  be 
denied  that  the  numerous  adjudications  are  not  altogether  reconcil- 
able. Without  detaining  you  with  technical  terms,  it  will  be  suf- 
ficient to  say  that  insanity  assumes  a  variety  of  forms,  and  has  many 
names.  Among  these  are:  (1)  general  insanity;  (2)  partial  insan- 
ity; (3)  periodical  insanity;  (4)  moral  insanity;  (5)  drunken  insan- 
ity. The  first  is  insanity  applied  to  objects  generally ;  the  second  is 
applied  to  single  objects;  the  third  occurs  at  periods  with  sane  inter- 
val ;  the  fourth  is  a  morbid  perversion  of  the  natural  feelings,  affec- 
tions, etc. ;  and  the  fifth  is  that  which  results  directly  from  intoxica- 
tion.   Now,  the  rules  applicable  to  crimes  committed  in  any  of  these 


IM  THE  CRIMINAL  INTENT.  i  58. 

degrees  of  insanity  are  mainly  those  of  sound  reason.  Thus  it  is  con- 
ceded to  be. the  law  that  insanity  occasioned  directly  by  intoxication 
is  no  excuse  for  a  crime  committed  by  one  in  that  state.  If  it  were 
otherwise,  a  man  by  drinking  to  excess  could  divest  himself  of 
legal  responsibility,  and  gratify  his  thirst  for  vengeance  with  im- 
punity. In  regard  to  the  other  kinds  of  insanity,  the  rule  is  laid 
down  in  great  variety  of  terms.  The  English  rule  is  thus  stated  in 
Bellingham  's  Case  by  Chief  Justice  Mansfield :  ' '  In  order  to  support 
the  defense  of  insanity,  it  ought  to  be  proved  by  the  most  distinct 
and  unquestionable  evidence  that  the  prisoner  was  incapable  of 
judging  between  right  and  wrong;  that  in  fact  it  must  be  proved 
beyond  all  doubt  that  at  the  time  he  committed  the  atrocious  act 
with  which  he  stood  charged  he  did  not  consider  that  murder  was 
a  crime  against  the  laws  of  Gh>d  and  nature."  As  long  as  they 
could  distinguish  good  from  evil,  they  would  be  amenable  for  their 
conduct.  Lord  Lyndhurst,  in  R.  v.  Oiford,  put  this  question: 
' '  Did  the  prisoner  know  that  in  doing  the  act,  he  offended  against 
the  laws  of  Ood  and  man?"  According  to  the  Scotch  rule,  the 
insanity  must  be  of  such  a  kind  as  entirely  to  deprive  the  prisoner 
of  the  use  of  reason,  as  applied  to  the  act  in  question,  and  the 
knowledge  that  he  was  doing  wrong  in  committing  it.  If,  though 
somewhat  deranged,  he  is  able  to  distinguish  right  from  wrong  in 
his  own  case,  and  to  know  that  he  was  doing  wrong  in  the  act 
which  he  committed,  he  is  liable  to  the  full  punishment  of  his  crimi- 
nal acts.  •  •  •  The  Massachusetts  rule  is  that,  if  the  imagi- 
nary facts  would,  if  true,  justify  the  act,  then  he  is  excusable — as, 
when  the  prisoner  supposed  that  the  person  was  about  to  kill  him, 
and  he  slays  the  other  in  self-defense.  There  must  be  an  immediate 
apprehension  of  danger. 

applying  this  principle  to  the  present  case,  if  the  prisoner 
really  believed  that  Mrs.  Russell  was  in  the  act  of  committing  a 
great  personal  injury  to  him,  and  supposed  that  he  shot  her  in 
self-defense,  he  would  be  excusable.  But  it  would  be  no  defense 
that  he  supposed  Russell  or  his  wife  had  injured  him  to  any 
extent,  because,  if  it  were  true,  it  would  be  no  justification  of  the 
act.  If  a  breach  of  promise  or  anything  of  that  kind  was  the 
origin  of  the  act,  and  this  was  done  by  way  of  revenge,  he  is  not 
excusable.  A  simple  and  sound  rule  may  be  thus  expressed:  A 
man  is  not  responsible  for  an  act  when,  by  reason  of  involuntary 
insanity  or  delusion,  he  is  at  the  time  incapable  of  perceiving  that 
the  act  is  either  wrong  or  unlawful.  •  •  •  Verdict,  guilty. 
Executed.    P.  V.  Pine,  2  Barb.  566,  F.  69,  2  L.  234. 

(Eng.  Assize,  1848.)  Dread  of  Poverty  and  Destitution  were  the 
reasons  assigned  by  the  prisoner  for  killing  his  wife  and  children 
with  whom  he  had  always  been  on  most  affectionate  terms.  He 
had  also  attempted  suicide.  PAREE,  B.,  told  the  jury  that  there 
was  but  one  question  for  their  consideration  now;  viz.,  whether 
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at  the  time  the  prisoner  iniiieted  the  wounds  which  caused  the 
death  of  his  wife,  he  was  in  a  state  of  mind  to  be  made  responsible 
to  the  law  for  her  murder.  That  would  depend  upon  the  question 
whether  he  at  the  time  knew  the  nature  and  character  of  the 
deed  he  was  committing,  and  if  so,  whether  he  knew  he  was  doing 
wrong  in  so  acting.  This  mode  of  dealing  with  the  defense  of 
insanity  had  not,  he  was  aware,  the  concurrence  of  medical  men; 
but  he  must  nevertheless  express  his  decided  concurrence  with  Mr. 
Baron  Bolfe's  views  of  such  cases,  that  learned  judge  having 
expressed  his  opinion  to  be  that  the  excuse  of  an  irresistible 
impulse,  coexisting  with  the  full  possession  of  reasoning  powers, 
might  be  urged  in  justiiication  of  every  crime  known  to  the  law, — 
for  every  man  might  be  said,  and  truly,  not  to  commit  any  crime 
except  under  the  influence  of  some  irresistible  impulse.  •  •  • 
Guilty.  Sentence,  death.  Reprieved.  B.  ▼.  Barton,  3  Cox  C.  C. 
275,  C.  73. 

(Eng.  Assize,  1863.}  Desire  to  be  Hanged.  A  youth  of  18  was 
indicted  for  the  murder  of  a  boy.  WI6HTMAN,  J.,  to  the  jury: 
It  was  urged  that  the  prisoner  did  the  act  to  be  hanged,  and  so 
was  under  an  insane  delusion;  but  what  delusion  was  he  under? 
So  far  from  it,  it  showed  that  he  was  quite  conscious  of  the  nature 
of  the  act  and  of  its  consequences.  He  was  supposed  to  desire  to 
be  hanged,  and  in  order  to  attain  the  object  committed  murder. 
That  might  show  a  morbid  state  of  mind  but  not  delusion.  Homi- 
cidal mania  again,  as  described  by  the  witnesses  for  the  defense, 
showed  no  delusion.  It  merely  showed  a  morbid  desire  for  blood. 
Delusion  meant  the  belief  in  what  did  not  exist.  The  question  for 
the  jury  was  whether  the  prisoner  at  the  time  he  committed  the 
act  was  laboring  under  such  a  species  of  insanity  as  to  be  unaware 
of  the  nature,  the  character,  or  the  consequences  of  the  act  he 
committed — ^in  other  words,  whether  he  was  incapable  of  knowing 
that  what  he  did  was  wrong.  If  so,  they  should  acquit  him;  if 
otherwise,  they  should  find  a  verdict  of  guilty.  Verdict,  guilty. 
B.  V.  Burton,  3  P.  &  F.  772,  C.  75,  Ke.  50,  2  L.  310. 

(Eng.  Assize,  at  Winchester,  1859.)  No  Motive — ^Irresistible  Im- 
pulse— Three  Bestraints — ^A  Much  Quoted  Case.  On  trial  of  a 
soldier  for  murder  of  a  woman  he  had  seduced  and  promised  to 
marry  and  always  been  friendly  with,  BRAMWELL,  B.,  said  to 
the  jury:  **It  has  been  urged  for  the  prisoner,  that  you  should 
acquit  him  on  the  ground  that,  it  being  impossible  to  assign  any 
motive  for  the  perpetration  of  the  offense,  he  must  have  been  act- 
ing under  what  is  called  a  powerful  and  irresistible  influence  or 
homicidal  tendency.  But  I  must  remark  as  to  that  that  the  cir- 
cumstance of  an  act  being  apparently  motiveless  is  not  a  ground 
from  which  you  can  safely  infer  the  existence  of  such  an  influence. 
Motives  exist,  unknown  and  innumerable,  which  might  prompt  the 
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act.  A  morbid  and  restless  (but  resistible)  thirst  for  blood  would 
itself  be  a  motive  urging  to  such  a  deed  for  its  own  relief;  but  if 
an  influence  be  so  powerful  as  to  be  termed  irresistible,  so  much 
the  more  reason  is  there  why  we  should  not  withdraw  any  of  the 
safeguards  tending  to  counteract  it.  There  are  three  powerful 
restraints  existing,  all  tending  to  the  assistance  of  the  person  who 
is  suffering  under  such  an  influence — ^the  restraint  of  religion,  the 
restraint  of  conscience,  and  the  restraint  of  law.  But  if  the  influ- 
ence itself  be  held  a  legal  excuse,  rendering  the  crime  dispunish- 
able, you  at  once  withdraw  a  most  powerful  restraint — ^that  for- 
bidding and  punishing  its  perpetration.  We  must  therefore  return 
to  the  simple  question  you  have  to .  determine — ^Did  the  prisoner 
know  the  nature  of  the  act  he  was  doing;  and  did  he  know  that 
he  was  doing  what  was  wrong?'*  Guilty.  Sentence,  death. 
Reprieved.  B.  v.  Haynes,  1  Foster  &  Fin.  666,  B.  234,  C.  76,  Ke. 
52,  2  L.  309. 

(New  York  Ct.  of  App.,  1873.)  Danger  of  Irresistible  Impulse. 
Defendant,  convicted,  excepted  to  the  refusal  to  charge  and  to  the 
charge  given  as  to  what  constitutes  insanity  to  make  out  a  defense. 
The  charge  given  was  in  the  language  of  Tindal,  C.  J.,  in  the 
M'Naghten  Case.  In  affirming  the  judgment  below,  the  court,  per 
ANDREWS,  J.,  said:  ''It  must  be  regarded  as  the  settled  law  of 
this  state,  that  the  test  of  responsibility  for  criminal  acts,  where 
unsoundness  of  mind  is  interposed  as  a  defense,  is  the  capacity  of 
the  defendant  to  distinguish  between  right  and  wrong  at  the  time 
of  and  with  respect  to  the  act  which  is  the  subject  of  the  inquiry. 
We  are  asked  in  this  case  to  introduce  a  new  element  into  the  rule 
of  criminal  responsibility  in  cases  of  alleged  insanity,  and  to  hold 
that  the  power  of  choosing  right  from  wrong  is  as  essential  to 
legal  responsibility  as  the  capacity  of  distinguishing  between  them ; 
and  that  the  absence  of  the  former  is  consistent  with  the  presence 
of  the  latter.  The  argument  proceeds  upon  the  theory  that  there 
is  a  form  of  insanity  in  which  the  faculties  are  so  disordered  and 
deranged  that  a  man,  though  he  perceives  the  moral  quality  of  his 
acts,  is  unable  to  control  them,  and  is  urged  by  some  mysterious 
pressure  to  the  commission  of  acts,  the  consequences  of  which  he 
anticipates  but  cannot  avoid.  Whatever  medical  or  scientific 
authority  there  may  be  for  this  view,  it  has  not  been  'accepted  by 
courts  of  law.  The  vagueness  and  uncertainty  of  the  inquiry  which 
would  be  opened  and  the  manifest  danger  of  introducing  the  limi- 
tation claimed  into  the  rule  of  responsibility  in  cases  of  crime,  may 
well  cause  courts  to  pause  before  assenting  to  it.  Indulgence  in 
evil  passions  weakens  the  restraining  power  of  the  will  and  con- 
science ;  and  the  rule  suggested  would  be  the  cover  for  the  commis- 
sion of  crime  and  its  justification.  The  doctrine  that  a  criminal 
act  may  be  excused  upon  the  notion  of  an  irresistible  impulse  to 
commit  it,  where  the  offender  has  the  ability  to  discover  his  legal 
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and  moral  duty  in  respect  to  it,  has  no  place  in  the  law."    Flana- 
gan V.  P.,  52  N.  Y.  467,  11  Am.  Rep.  731,  B.  241. 

(Dist.  of  Col.,  Dist.  Ct.,  1882.)  Kinds,  Ifflanifestations,  and  Effect 
of  Insanity.  The  following  is  from  the  charge  to  the  jury  on  the 
trial  of  Charles  J.  Ouiteau  for  the  assassination  of  President  Gar- 
field. COX,  J.  •  •  •  The  defense  of  insanity  has  been  so  abused 
as  to  be  brought  into  great  discredit.  It  has  been  the  last  resort  in 
cases  of  unquestionable  guilt,  and  has  been  the  excuse  to  juries  for 
acquittal,  when  their  own  and  the  public  sympathy  have  been  with 
the  accused,  and  especially  when  the  provocation  to  homicide  has 
excused  it  according  to  public  sentiment,  but  not  according  to  law. 
For  these  reasons,  it  is  viewed  with  suspicion  and  disfavor,  when- 
ever public  sentiment  is  hostile  to  the  accused. 

Nevertheless,  if  Insanity  be  Established  to  the  degree  that  has 
been  already,  in  part,  and  will  hereafter  further  be  explained,  it 
is  a  perfect  defense  to  an  indictment  for  murder,  and  must  be 
allowed  full  weight.  Now,  it  is  first  to  be  observed  that  we  are  not 
troubled  in  this  case  with  any  question  about  what  may  be  called 
total  insanity,  such  as  raving  mania,  or  absolute  imbecility,  in  which 
all  exercise  of  reason  is  wanting,  and  there  is  no  recognition  of 
persons  or  things,  or  their  relations.    But  there  is 

A  Debatable  Border-line  Between  the  Sane  and  the  Insane,  and 
there  is  often  great  difficulty  in  determining  on  which  side  of  it  a 
party  is  to  be  placed.  There  are  cases  in  which  a  man's  mental 
faculties  generally  seem  to  be  in  full  vigor,  but  on  some  one  sub- 
ject he  seems  to  be  deranged.  He  is  possessed,  perhaps,  with  a 
belief  which  every  one  recognizes  as  absurd,  which  he  has  not 
reasoned  himself  into,  and  cannot  be  reasoned  out  of,  which  we 
call  an  insane  delusion,  or  he  has,  in  addition,  some  morbid  pro- 
pensity, seemingly  in  harsh  discord  with  the  rest  of  his  intellectual 
and  moral  nature.  These  are  cases  of  what,  for  want  of  a  better 
term,  is  called  partial  insanity.  Sometimes  its  existence,  and  at 
other  times  its  limits,  are  doubtful  and  undefinable.  And  it  is  in 
these  cases  that  the  diificulty  arises  of  determining  whether  the 
patient  has  passed  the  line  of  moral  or  legal  accountability  for  his 
actions. 

Ton  Must  Bear  in  Mind  that  a  Man  Does  not  Become  Irrespon- 
sible by  the  Mere  Fact  of  Being  Partially  Insane.  Such  a  man  does 
not  take  leave  of  his  passions  by  becoming  insane,  and  may  retain 
as  much  control  over  them  as  in  health.  He  may  commit  ofifenses, 
too,  with  which  his  infirmity  has  nothing  to  do.  He  may  be  sane 
as  to  his  crime,  understand  its  nature,  and  be  governed  by  the 
same  motives  in  regard  to  it  as  other  people;  while  on  some  other 
subject,  having  no  relation  to  it  whatever,  he  may  be  subject  to 
some  delusion.  In  a  reported  case,  a  defendant  was  convicted  of 
cheating  by  false  pretenses,  but  was  not  saved  from  punishment 
bv  his  insane  delusion  that  he  was  the  lawful  son  of  a  well-known 
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prince.  The  first  thing,  therefore;  to  be  impressed  upon  you  is,  that 
wherever  this  partial  insanity  is  relied  on  as  a  defense,  it  must 
appear  that  the  crime  charged  was  the  product  of  the  delusion,  or 
other  morbid  condition,  and  connected  with  it  as  effect  with  cause, 
and  not  the  result  of  sane  reasoning  or  natural  motives,  which  the 
party  may  be  capable  of,  notwithstanding  his  circumscribed  dis- 
order. The  importance  of  this  will  be  appreciated  by  you  further 
on.  But,  assuming  that  the  infirmity  of  mind  has  had  a  direct 
influence  in  the  production  of  crime,  the  difficulty  is  to  fix  the 
degree  and  character  of  the  disorder  which,  in  such  case,  will 
create  irresponsibility  in  law.  The  outgivings  of  the  judicial  mind 
on  this  subject  have  not  always  been  entirely  satisfactory  or  in 
harmony  with  the  conclusions  of  medical  science.  Courts  have,  in 
former  times,  undertaken  to  lay  down  a  law  of  insanity  without 
reference  to  and  in  ignorance  of  the  medical  aspects  of  the  subject, 
when  it  could  only  be  properly  dealt  with  through  a  concurrent 
and  harmonious  treatment  by  the  two  sciences  of  law  and  medi- 
cine. They  have,  therefore,  adopted  and  again  discarded  one  theory 
after  another  in  the  effort  to  find  some  common  ground  where  a 
due  regard  for  the  security  of  society  and  humanity  for  the 
afflicted  may  meet.  It  will  be  my  effort  to  give  you  the  results  most 
commonly  accepted  by  the  courts.  It  may  be  well  to  say  a  word 
as  to 

The  Evidence  by  Which  Oourts  and  Juries  are  Guided  in  this  dif- 
ficult and  delicate  inquiry.  That  subtle  essence  which  we  call 
''mind"  defies,  of  course,  ocular  inspection.  It  can  only  be  known 
by  its  outward  manifestations,  and  they  are  found  in  the  language 
and  conduct  of  the  man.  By  these  his  thoughts  and  emotions  are 
read,  and  according  as  they  conform  to  the  practice  of  people  of 
sound  mind,  who  form  the  large  majority  of  mankind,  or  contrast 
harshly  with  it,  we  form  our  judgment  as  to  his  soundness  of  mind. 
For  this  reason  evidence  is  admissible  to  show  conduct  and  lan- 
guage at  different  times  and  on  different  occasions,  which  indicate 
to  the  general  mind  some  morbid  condition  of  the  intellectual  pow- 
ers; and  the  more  extended  the  view  of  the  person's  life  the  safer 
is  the  judgment  formed  of  him.  Everything  relating  to  his  physical 
and  mental  history  is  relevant,  because  any  conclusion  as  to  his 
sanity  must  often  rest  upon  a  large  number  of  facts.  As  a  part  of 
the  language  and  conduct,  letters  spontaneously  written  afford  one 
of  the  best  indications  of  mental  condition.  Evidence  as  to  insan- 
ity in  the  parents  and  immediate  relatives  is  also  pertinent.  It  is 
never  allowed  to  infer  insanity  in  the  accused  from  the  mere  fact 
of  its  existence  in  the  ancestors.  But  when  testimony  is  given 
directly  tending  to  prove  insane  conduct  on  the  part  of  the  accused, 
this  kind  of  proof  is  admissible  as  corroborative  of  the  other.  And 
therefore  it  is  that  the  defense  have  been  allowed  to  introduce  evi- 
dence to  you  covering  the  whole  life  of  the  accused,  and  reaching 
to  his  family  antecedents.     In  a  case  so  full  of  detail  as  this  I 
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shall  deem  it  my  duty  to  you  to  assist  you  in  weighing  the  evidenoe 
by  calling  your  attention  to  particular  parts  of  it.  But  I  wish  you 
distinctly  to  understand  that  it  is  your  province,  and  not  mine,  to 
decide  upon  the  facts;  and  if  I,  at  any  time,  seem  to  express  or 
intimate  an  opinion  on  them,  which  I  do  not  design  to  do,  it  will 
not  be  binding  on  you,  but  you  must  draw  your  own  conclusions 
from  the  evidence.  The  instructions  that  have  been  given  you 
import,  in  substance,  that 

The  True  Test  of  Criminal  Besponsibility,  where  the  defense  of 
insanity  is  interposed,  is  whether  the  accused  had  sufficient  use  of 
his  reason  to  understand  the  nature  of  the  act  with  which  he  is 
charged,  and  to  understand  that  it  was  wrong  for  him  to  commit 
it ;  that  if  this  was  the  fact  he  is  criminally  responsible  for  it,  what- 
ever peculiarities  may  be  shown  about  him  in  other  respects; 
whereas,  if  his  reason  was  so  defective,  in  consequence  of  mental 
disorder,  generally  supposed  to  be  caused  by  brain  disease,  that  he 
could  not  understand  what  he  was  doing,  or  that  what  he  was 
doing  was  wrong,  he  ought  to  be  treated  as  an  irresponsible  person. 
Now,  as  the  law  assumes  every  one  at  the  outset  to  be  sane  and 
responsible,  the  question  is. 

What  is  There  in  This  Case  to  show  the  contrary  as  to  this  defend- 
ant? A  jury  is  not  warranted  in  inferring  that  a  man  is  insane 
from  the  mere  fact  of  his  committing  a  crime,  or  from  the  enor- 
mity of  the  crime,  or  from  the  mere  apparent  absence  of  adequate 
motive  for  it,,  for  the  law  assumes  that  there  is  a  bad  motive — 
that  it  is  prompted  by  malice — ^if  nothing  else  appears.  Perhaps 
the  easiest  way  for  you  to  examine  into  this  subject  is,  first,  to 
satisfy  yourselves  about  the  condition  of  the  prisoner's  mind  for  a 
considerable  period  of  time  before  any  conception  of  the  assassin- 
ation entered  it,  and  at  the  present  time,  and  then  to  consider  what 
evidence  exists  as  to  a  different  condition  at  the  time  of  the  act 
charged.  I  shall  not  spend  any  time  on  the  first  question,  because 
to  examine  it  at  all  would  require  a  review  of  evidence  relating  to 
over  20  years  of  the  defendant's  life,  and  this  has  been  so  exhaust- 
ively discussed  by  counsel  that  anything  I  could  say  would  be  a 
wearisome  repetition.  Suffice  it  to  say,  that,  on  one  side,  this  evi- 
dence is  supposed  to  show  a  chronic  condition  of  insanity  for  many 
years  before  the  assassiaation ;  and,  on  the  other,  to  show  an  excep- 
tionally quick  intellect  and  decided  power  of  discrimination.  You 
must  draw  your  conclusions  from  the  evidence.  Was  his  ordinary, 
permanent,  chronic  condition  of  mind  such,  in  consequence  of  dis- 
ease, that  he  was  unable  to  understand  the  nature  of  his  actions, 
or  to  distinguish  between  right  and  wrong  in  his  conduct?  Was  he 
subject  to  insane  delusions  that  destroyed  his  power  of  so  distin- 
guishing? And  did  this  continue  down  to  and  embrace  the  act 
for  which  he  is  tried  ?  If  so,  he  was  simply  an  irresponsible  lunatic. 
Or,  on  the  other  hand,  had  he  the  ordinary  intelligence  of  sane  peo- 
ple, so  that  he  could  distinguish  between  right  and  wrong,  as  to 
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his  own  actions  f  If  another  person  had  committed  the  assassina- 
tion, would  he  have  appreciated  the  wickedness  of  it?  •  •  •  The 
question  for  you  to  determine  is  what  was  the 

Condition  of  the  Prisoner's  Mind  at  the  Time  when  this  tragedy 
was  enacted!  If  he  was  sufficiently  sane  then  to  be  responsible,  it 
matters  not  what  may  have  been  his  condition  before  or  after.  Still, 
evidence  is  properly  admitted  as  to  his  previous  and  subsequent 
conditions,  because  it  throws  light,  prospectively  and  retrospectively, 
upon  his  condition  at  the  time.  Inasmuch  as  these  disorders  are 
of  gradual  growth  and  indefinite  continuance,  if  he  is  shown  insane 
shortly  before  or  after  the  commission  of  the  crime,  it  is  natural  to 
conjecture,  at  least,  that  he  was  so  at  the  time.  But  all  the  evi- 
dence must  center  around  the  time  when  the  deed  was  done.    *    *    * 

\^hen  Men  Season  the  Law  Requires  them  to  reason  correctly,  as 
far  as  their  practical  duties  are  concerned.  When  they  have  the 
capacity  to  distinguish  between  right  and  wrong,  they  are  bound 
to  do  it.  Opinions,  properly  so  called, — i.e.,  beliefs  resulting  from 
reasoning,  reflection,  or  examination  of  evidence, — afford  no  protec- 
tion against  the  penal  consequences  of  crime.  A  man  may  believe 
a  course  of  action  to  be  right,  and  the  law,  which  forbids  it,  to  be 
wrong.  Nevertheless,  he  must  obey  the  law,  notwithstanding  his 
convictions.  And  nothing  can  save  him  from  the  consequences  of 
its  violation,  except  the  fact  that  he  is  so  crazed  by  disease  as  to 
be  unable  to  comprehend  the  necessity  of  obedience  to  it.  •  •  • 
A  man  may  reason  himself  into  a«  conviction  of  the  expediency  and 
patriotic  character  of  political  assassination,  but  to  allow  him  to 
find  shelter  from  punishment  behind  that  belief,  as  an  insane  delu- 
sion, would  be  simply  monstrous.  Between  one  and  two  centuries 
ago  there  arose  a  school  of  moralists  who  were  accused  of  main- 
taining the  doctrine  that  whenever  an  end  to  be  attained  is  right, 
any  means  necessary  to  attain  it  would  be  justifiable.  They  were 
accused  of  practicing  such  a  process  of  reasoning  as  would  justify 
every  sin  in  the  decalogue  when  occasion  required  it.  They  incurred 
the  odium  of  nearly  all  Christendom  in  consequence.  But  the  mode 
of  reasoning  attributed  to  them  would  seem  to  be  impliedly,  if  not 
expressly,  reproduced  in  the  papers  written  by  the  defendant  and 
shown  in  evidence:  **It  would  be  a  right  and  patriotic  thing  to 
unite  the  republican  party  and  save  the  republic.  Whatever  means 
may  be  necessary  for  that  object  would  be  justifiable.  The  death 
of  the  president  by  violence  is  the  only  and  tiierefore  the  necessary 
means  of  accomplishing  it,  and  therefore  it  is  justifiable.  Being 
justifiable  as  a  political  necessity,  it  is  not  murder."  •  •  • 
There  is  undoubtedly 

A  Form  of  Insane  Delusion  consisting  of  a  belief  by  a  person  that 
he  is  inspired  by  the  Almighty  to  do  something — ^to  kill  another,  for 
example — and  this  delusion  may  be  so  strong  as  to  impel  him  to 
the  commission  of  a  crime.  The  defendant  in  this  case  claims  that 
he  labored  under  such  a  delusion  and  impulse,  or  pressure  as  he 
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calls  it.  *  *  *  Let  me  here  say  a  word  about  the  character- 
istics of  this  form  of  delusion.  It  is  easy  to  understand  that  the 
conceit  of  being  inspired  to  do  an  act  may  be  either  a  sane  belief 
or  an  insane  delusion.  A  great  many  Christians  believe,  not  only 
that  events  generally  are  providentially  ordered,  but  that  they 
themselves  receive  special  providential  guidance  and  illumination 
in  reference  to  both  their  inward  thoughts  and  outward  actions, 
and,  in  an  undefined  sense,  are  inspired  to  pursue  a  certain  course 
of  action ;  but  this  is  a  mere  sane  belief,  whether  well  or  ill  founded. 
On  the  other  hand,  if  you  were  satisfied  that  a  man  sincerely,  though 
insanely,  believed  that,  like  Saul  of  Tarsus,  on  his  way  to  Damas- 
cus, he  had  been  smitten  to  the  earth,  had  seen  a  great  light  shin- 
ing around  him,  had  heard  a  voice  from  heaven,  warning  and  com- 
manding him,  and  that  thenceforth,  in  reversed  of  his  whole  pre- 
vious moral  bent  and  mental  convictions,  he  had  acted  upon  this 
supposed  revelation,  you  would  have  before  you  a  case  of  imaginary 
inspiration  amounting  to  an  insane  delusion.  The  question  for  you 
to  consider  is,  whether  the  case  of  the  defendant  presents  anything 
analogous  to  this. 

The  Theory  of  the  Oovemment  is  that  the  defendant  committed 
the  homicide  in  the  full  possession  of  his  faculties,  and  from  per- 
fectly sane  motives;  that  he  did  the  act  from  revenge,  or  per- 
haps from  a  morbid  desire  for  notoriety;  that  he  calculated  delib- 
erately upon  being  protected  by  those  who  were  politically  bene- 
fited by  the  death  of  the  president,  and  upon  some  ulterior  benefit 
to  himself;  that  he  made  no  pretense  to  inspiration  at  the  time  of 
the  assassination,  nor  until  he  discovered  that  his  expectations  of 
help  from  the  so-called  stalwart  wing  of  the  republican  party  were 
delusive,  and  that  these  men  were  denouncing  his  deed,  and  that 
then,  for  the  first  time,  when  he  saw  the  necessity  of  making  out 
some  defense,  he  broached  this  theory  of  inspiration  and  irresisti- 
ble pressure,  forcing  him  to  the  commission  of  the  act.  If  this  be 
true,  you  would  have  nothing  to  indicate  the  real  motives  of  the 
act  except  what  I  have  already  considered.  Whether  it  is  true  or 
not,  you  must  determine  from  all  the  evidence.  •  •  •  Finally, 
on  this  subject,  you  have 

Tlie  Defendant's  Own  Testimony.  He  does  not  profess  to 
have  had  any  visions  or  direct  revelation  or  distorted  concep- 
tion of  facts.  But  he  says  that  while  pondering  over  the  polit- 
ical situation  the  idea  suddenly  occurred  to  him  that  if  the 
president  were  out  of  the  way  the  dissensions  of  his  party  would 
be  healed;  that  he  read  the  papers  with  an  eye  on  the  possibility 
of  the  president's  removal,  and  the  idea  kept  pressing  on  him;  that 
he  was  horrified;  kept  throwing  it  off;  did  not  want  to  give  it 
attention;  tried  to  shake  it  off;  but  it  kept  growing  upon  him,  so 
that  at  the  end  of  two  weeks  his  mind  was  thoroughly  fixed  as  to 
the  necessity  for  the  president's  removal  and  the  divinity  of  the 
inspiration.  He  never  had  the  slightest  doubt  of  the  divinity  of 
11 
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the  inspiration  from  the  1st  of  June.  He  kept  praying  about  it, 
and  that  if  it  was  not  the  Lord's  will  that  he  should  remove  the 
president  there  would  be  some  way  by  which  His  providence  would 
intercept  the  act.  He  kept  reading  the  newspapers,  and  his  inspira- 
tion was  being  confirmed  every  day,  and  since  the  1st  day  of  June 
he  has  never  had  a  doubt  about  the  divinity  of  the  act.  •  •  • 
In  all  this  matter  there  is  one  important  distinction  that  you  must 
not  lose  sight  of,  and  you  are  to  decide  how  far  it  is  applicable  to 
this  case.    It  is 

The  Distinction  Between  Mental  and  Moral  Obliquity;  between  a 
mental  incapacity  to  understand  the  distinctions  between  right  and 
wrong,  and  a  moral  indifference  and  insensibility  to  those  distinc- 
tions. The  latter  results  from  a  blunted  conscience,  a  torpid  moral 
sense  or  depravity  of  heart;  and  sometimes  we  are  not  inapt  to 
mistake  it  for  evidence  of  something  wrong  in  the  mental  constitu- 
tion. We  have  probably  all  known  men  of  more  than  the  average 
of  mental  endowments,  whose  whole  lives  have  been  marked  by  a 
kind  of  moral  obliquity  and  apparent  absence  of  the  moral  sense. 
We  have  known  others  who  have  first  yielded  to  temptation  with 
pangs  of  remorse,  but  each  transgression  became  easier,  until  dis- 
honesty became  a  confirmed  habit,  and  at  length  all  sensitiveness 
of  conscience  disappeared.  When  we  see  men  of  seeming  intelli- 
gence and  of  better  antecedents  reduced  to  this  condition,  we  are 
prone  to  wonder  whether  the  balance-wheels  of  the  intellect  are  not 
thrown  out  of  gear.  But  indifference  to  what  is  right  is  not  igno- 
rance of  it,  and  depravity  is  not  insanity,  and  we  must  be  careful 
not  to  mistake  moral  perversion  for  mental  disease.     •     •     • 

Two  Pictures  have  been  Drawn  by  Counsel.  The  one  represents 
a  youth  of  more  than  the  average  of  mental  endowments,  sur- 
rounded by  certain  demoralizing  influences  at  a  time  when  his 
character  was  being  developed;  starting  in  life  without  resources, 
but  developing  a  vicious  sharpness  and  cunning;  conceiving  ** enter- 
prises of  great  pith  and  moment,"  that  indicated  unusual  forecast, 
though  beyond  his  resources,  consumed  all  the  while  by  insatiate 
vanity  and  craving  for  notoriety;  violent  in  temper,  selfish  in  dis- 
position, immoral,  and  dishonest  in  every  direction;  leading  a  life, 
for  years,  of  hypocrisy,  swindling,  and  fraud;  and  finally,  as  the 
culmination  of  a  depraved  career,  working  himself  into  a  resolution 
to  startle  the  country  with  a  crime  that  would  secure  him  a  bad 
eminence,  and,  perhaps,  a  future  reward.  The  other  represents  a 
youth  born,  as  it  were,  under  malign  influences,  the  child  of  a  dis- 
eased mother,  and  a  father  subject  to  religious  delusions ;  deprived 
of  his  mother  at  an  early  age;  reared  in  retirement  and  under  the 
influence  of  fanatical  religious  views;  subsequently,  with  his  mind 
filled  with  fanatical  theories,  launched  upon  the  world  with  no 
guidance  save  his  own  impulses ;  then  evincing  an  incapacity  for  any 
continuous  occupation;  changing  from  one  pursuit  to  another — ^now 
a  lawyer,  now  a  religionist,  now  a  politician — unsuccessful  in  all; 
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full  of  wild  impracticable  schemes,  for  which  he  had  neither 
resources  nor  ability;  subject  to  delusions  about  his  abilities  and 
prospects  of  success,  and  his  relations  with  others;  his  mind  inco- 
herent and  incapable  of  reasoning  connectedly  on  any  subject; 
withal,  amiable,  gentle,  and  not  aggressive,  but  the  victim  of  sur- 
rounding influences,  with  a  mind  so  weak  and  a  temperament  so 
impressible  that,  under  the  excitement  of  political  controversy,  he 
became  frenzied  and  insanely  deluded,  and  thereby  impelled  to  the 
commission  of  a  crime,  the  guilt  of  which  he  could  not,  at  the 
moment,  understand.  It  is  for  you  to  determine  which  of  these  is 
the  portrait  of  the  accused.  •  •  •  Verdict,  guilty.  Guiteau's 
Case,  10  Fed.  Rep.  161,  F.  72,  Ke.  48,  2  L.  163. 

(Ala.  Sup.  Ct.,  1887.)  Leading  Case  on  Uncontrollable  Impulse. 
Defendants,  convicted  of  murder,  except,  amongst  other  things,  to 
the  refusal  of  the  court  below  to  give  the  following  instruction  to 
the  jury:  **  (8)  If  the  jury  believe  from  the  evidence  that  the  pris- 
oners or  either  of  them  was  moved  to  action  by  an  insane  impulse 
controlling  their  will  or  their  judgment,  then  they  are,  or  the  one 
so  affected  is,  not  guilty  of  the  crime  charged."  The  court  ex 
mero  motu,  charged  the  jury  that,  **when  insanity  is  relied  on  as 
a  defense  to  crime,  and  such  insanity  consists  of  a  delusion  merely, 
and  the  defendant  is  not  shown  to  be  otherwise  insane,  then  such 
delusion  is  no  justification  or  excuse  of  homicide,  unless  the  per- 
petrator was  insanely  deluded  into  the  belief  of  the  existence  of  a 
fact  or  state  of  facts  which,  if  true,  would  justify  or  excuse  the 
homicide  under  the  law  applicable  to  sane  persons."  The  defend- 
ants duly  excepted  to  the  giving  of  this  charge. 

Hie  Evidence  Tended  to  Show  that  one  of  the  defendants,  Mrs. 
Parsons,  acted  under  the  influence  of  an  insane  delusion  that  the 
deceased,  whom  she  assisted  in  killing,  possessed  supernatural 
power  to  afflict  her  with  disease,  and  to  take  her  life  by  some  super- 
natural trick;"  that  by  means  of  such  power  the  deceased  had 
caused  defendant  to  be  in  bad  health  for  a  long  time,  and  that  she 
acted  under  this  belief  that  she  was  in  great  danger  of  the  loss  of 
her  life  from  the  conduct  of  deceased. 

SOMERVILLE,  J.  In  this  case  the  defendants  have  been  con- 
victed of  the  murder  of  Bennett  Parsons,  by  shooting  him  with 
a  gun;  one  of  the  defendants  being  the  wife  and  the  other  the 
daughter  of  the  deceased.  The  defense  set  up  in  the  trial  was  the 
plea  of  insanity,  the  evidence  tending  to  show  that  the  daughter 
was  an  idiot,  and  the  mother  and  wife  a  lunatic,  subject  to  insane 
delusions,  and  that  the  killing  on  her  part  was  the  offspring  and 
product  of  those  delusions.     •     •     * 

The  Earliest  English  Decisions,  striving  to  establish  rules  and 
tests  on  the  subject,  including  alike  the  legal  rules  of  criminal  and 
civil  responsibility,  and  the  supposed  tests  of  the  existence  of  the 
disease  of  insanity  itself,  are  now  admitted  to  have  been  deplorably 
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erroneous,  and,  to  say  nothing  of  their  vacillating  character,  have 
long  since  been  abandoned.  The  views  of  the  ablest  of  the  old 
text  writers  and  sages  of  the  law  were  equally  confused  and  uncer- 
tain in  the  treatment  of  these  subjects,  and  they  are  now  entirely 
exploded.  Time  was  in  the  history  of  our  laws  that  the  veriest 
lunatic  was  debarred  from  pleading  his  providential  afSiction  as  a 
defense  to  his  contracts.  It  was  said,  in  justification  of  so  absurd 
a  rule,  that  no  one  could  be  permitted  to  stultify  himself  by  plead- 
ing his  own  disability.  So  great  a  jurist  as  Lord  Coke,  in  his 
attempted  classification  of  madmen,  laid  down  the  legal  rule  of 
criminal  responsibility  to  be  that  one  should  **  wholly  have  lost  his 
memory  and  understanding;''  as  to  which  Mr.  Erskine,  when 
defending  Hadfield  for  shooting  the  king,  in  the  year  1800,  justly 
observed:  **No  such  madman  ever  existed  in  the  world."  After 
this  great  and  historical  case,  the  existence  of  delusion  promised 
for  a  while  to  become  the  sole  test  of  insanity,  and,  acting  under 
the  duress  of  such  delusion,  was  recognized  in  effect  as  the  legal 
rule  of  responsibility.  Lord  Kenyon,  after  ordering  a  verdict  of 
acquittal  in  that  ease,  declared  with  emphasis  that  there  was  ''no 
doubt  on  earth"  the  law  was  correctly  stated  in  the  argument  of 
counsel.  But,  as  it  was  soon  discovered  that  insanity  often  existed 
without  delusions,  as  well  as  delusions  without  insanity,  this  view 
was  also  abandoned.  Lord  Hale  had  before  declared  that  the  rule 
of  responsibility  was  measured  by  the  mental  capacity  possessed 
by  a  child  14  years  of  age ;  and  Mr.  Justice  Tracy,  and  other  judges 
had  ventured  to  decide  that,  to  be  nonpunishable  for  alleged  acts 
of  crime,  '*a  man  must  be  totally  deprived  of  his  understanding 
and  memory,  so  as  not  to  know  what  he  was  doing,  no  more  than 
an  infant,  a  brute,  or  a  wild  beast."  Arnold's  Case,  16  How.  St. 
Tr.  764.  All  these  rules  have  necessarily  been  discarded  in  mod- 
ern times  in  the  light  of  the  new  scientific  knowledge  acquired  by 
a  more  thorough  study  of  the  disease  of  insanity.  In  Bellingham's 
Case,  decided  in  1812,  by  Lord  Mansfield  at  the  Old  Bailey  (Coll. 
Lun.  630),  the  test  was  held  to  consist  in  a  knowledge  that  mur- 
der, the  crime  there  committied,  was  **  against  the  laws  of  God  and 
nature,"  thus  meaning  an  ability  to  distinguish  between  right  and 
wrong  in  the  abstract.  This  rule  was  not  adhered  to,  but  seems  to 
have  been  modified  so  as  to  make  the  test  rather  a  knowledge  of 
right  and  wrong  as  applied  to  the  particular  act.  Lawson,  Insan. 
231,  §  7  et  seq. 

The  Oreat  Leading  Case  on  this  Subject  in  England  is  M'Nagh- 
ten's  Case,  decided  in  1843  before  the  English  house  of  lords.  10 
Clark  &  F.  200;  2  Lawson,  Cr.  Def.  150.  It  was  decided  by  the 
judges  in  that  case  that,  in  order  to  entitle  the  accused  to  acquittal, 
it  must  be  clearly  proved  that,  at  the  time  of  committing  the 
offense,  he  was  laboring  under  such  a  defect  of  reason,  from  disease 
of  the  mind,  as  not  to  know  the  nature  and  quality  of  the  act  he 
was  doing,  or,  if  he  did,  not  to  know  that  what  he  was  doing  was 
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wrong.  This  rule  is  commonly  supposed  to  have  heretofore  been 
adopted  by  this  court,  and  has  been  followed  by  the  general  cur- 
rent of  American  adjudications.  Boswell  v.  S.,  63  Ala.  307,  35 
Am.  Kep.  20,  2  Lawson,  Cr.  Def .  352 ;  McAllister  v.  S.,  17  Ala.  434 ; 
Lawson,  Insan.  219-221,  231.  In  view  of  these  conflicting  decisions, 
and  of  the  new  light  thrown  on  the  disease  of  insanity  by  the  dis- 
coveries of  modern  psychological  medicine. 

The  Courts  of  the  Country  May  Well  Hesitate  before  blindly  fol- 
lowing in  the  unsteady  footsteps  found  upon  the  old  sandstones  of 
our  common-law  jurisprudence  a  century  ago.  Ihe  trial  court,  with 
prudent  propriety,  followed  the  previous  decisions  of  this  court, 
the  correctness  of  which,  as  to  this  subject,  we  are  now  requested 
to  review.  •  *  •  In  ancient  times,  lunatics  were  not  regarded 
as  '^ unfortunate  sufferers  from  disease,  but  rather  as  subjects  of 
demoniacal  possession,  or  as  self-made  victims  of  evil  passions." 
They  were  not  cared  for  humanely  in  asylums  and  hospitals,  but 
were  incarcerated  in  jails,  punished  with  chains  and  stripes,  and 
often  sentenced  to  death  by  burning  or  the  gibbet.  When  put  on 
their  trial,  the  issue  before  the  court  then  was  not  as  now.  If 
acquitted,  they  could  only  be  turned  loose  on  the  community  to 
repeat  their  crimes  without  molestation  or  restraint.  They  could 
not  be  committed  to  hospitals^  as  at  the  present  day,  to  be  kept  in 
custody,  cared  for  by  medical  attention,  and  often  cured.  It  was 
not  until  the  beginning  of  the  present  century  that  the  progress 
of  Christian  civilization  asserted  itself  by  the  exposure  of  the  then 
existing  barbarities,  and  that  the  outcry  of  philanthropists  suc- 
ceeded in  eliciting  an  investigation  of  the  British  parliament  look- 
ing to  their  suppression.  Up  to  that  period  the  medical  treatment 
of  the  insane  is  known  to  have  been  conducted  upon  a  basis  of 
ignorance,  inhumanity,  and  empiricism.  9  Am.  Cyclop.  (1874)  tit. 
''Insanity."  Being  punished  for  wickedness,  rather  than  treated 
for  disease,  this  is  not  surprising.  The  exposure  of  these  evils  not 
only  led  to  the  establishment  of  that  most  beneficent  of  modern 
civilized  charities, — ^the  hospital  and  asylum  for  the  insane, — but 
also  furnished  hitherto  unequaled  opportunities  to  the  medical  pro- 
fession of  investigating  and  treating  insanity  on  the  pathological 
basis  of  its  being  a  disease  of  the  mind.  Under  these  new  and  more 
favorable  conditions. 

The  Medical  Jurisprudence  of  Insanity  has  Assumed  an  Entirely 
New  Phase.  The  nature  and  exciting  causes  of  the  disease  have 
been  thoroughly  studied  and  more  fully  comprehended.  The  result 
is  that  the  "right  and  wrong  test,"  as  it  is  sometimes  called,  which, 
it  must  be  remembered,  itself  originated  with  the  medical  profes- 
sion, in  the  mere  dawn  of  the  scientific  knowledge  of  insanity,  has 
been  condemned  by  the  great  current  of  modem  medical  author- 
ities, who  believe  it  to  be  ''founded  on  an  ignorant  and  imperfect 
view  of  the  disease.''    15  Bnc.  Brit.  (9th  ed.)  tit.  "Insanity." 

The  Question,  then,  Presented  seems  to  be  whether  an  old  rule  of 
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legal  responsibility  shall  be  adhered  to,  based  on  theories  of  phy- 
sicians promulgated  a  hundred  years  ago,  which  refuse  to  recog- 
nize any  evidence  of  insanity,  except  the  single  test  of  mental 
capacity  to  distinguish  right  and  wrong,  or  whether  the  courts 
will  recognize  as  a  possible  fact,  if  capable  of  proof  by  clear  and 
satisfactory  testimony,  the  doctrine,  now  alleged  by  those  of  the 
medical  profession  who  have  made  insanity  a  special  subject  of 
investigation,  that  the  old  test  is  wrong,  and  that  there  is  no  single 
test  by  which  the  existence  of  the  disease,  to  that  degree  which 
exempts  from  punishment,  can  in  every  case  be  infallibly  detected. 
The  inquiry  must  not  be  unduly  obstructed  by  the  doctrine  of  stare 
decisis,  for  the  life  of  the  common-law  system  and  the  hope  of  its 
permanency  consist  largely  in  its  power  of  adaptation  to  new  scien- 
tific discoveries,  and  the  requirements  of  an  ever-advancing  civili- 
zation. There  is  inherent  in  it  the  vital  principle  of  juridical  evo- 
lution, which  preserves  itself  by  a  constant  struggle  for  approxima- 
tion to  the  highest  practical  wisdom.  It  is  not  l&e  the  laws  of  the 
Medes  and  Persians,  which  could  not  be  changed.  In  establishing 
any  new  rule,  we  should  strive,  however,  to  have  proper  regard  for 
two  opposite  aspects  of  the  subject,  lest,  in  the  words  of  Lord  Hale, 
^'on  one  side,  there  be  a  kind  of  inhumanity  towards  the  defects 
of  human  nature,  or,  on  the  other,  too  great  indulgence  to  great 
crimes."  It  is  everywhere  admitted,  and  as  to  this  there  can  be  no 
doubt,  that  an  idiot,  lunatic,  or  other  person  of  diseased  mind,  who  is 
afflicted  to  such  extent  as  not  to  know  whether  he  is  doing  right  or 
wrong,  is  not  punishable  for  any  act  which  he  may  do  while  in 
that  state.  Can  the  courts  justly  say,  however,  that  the  only  test 
or  rule  of  responsibility  in  criminal  cases  is  the  power  to  distin- 
guish right  from  wrong,  whether  in  the  abstract,  or  as  applied  to 
the  particular  case!  Or  may  there  not  be  insane  persons,  of  a  dis- 
eased brain,  who,  while  capable  of  perceiving  the  difference  between 
right  and  wrong,  are,  as  matter  of  fact,  so  far  under  the  duress 
of  such  disease  as  to  destroy  the  power  to  choose  between  right  and 
wrong  ?  Will  the  courts  assume  as  a  fact,  not  to  be  rebutted  by  any 
amount  of  evidence,  or  any  new  discoveries  of  medical  science,  that 
there  is  and  can  be  no  such  state  of  the  mind  as  that  described  by 
a  writer  on  psychological  medicine  as  one  **in  which  the  reason 
has  lost  its  empire  over  the  passions,  and  the  actions  by  which  they 
are  manifested,  to  such  a  degree  that  the  individual  can  neither 
repress  the  former,  nor  abstain  from  the  latter!"  Dean,  Med.  Jur. 
497. 

Much  Confusion  Can  be  Avoided  in  the  discussion  of  this  subject 
by  separating  the  duty  of  the  jury  from  that  of  the  court  in  the 
trial  of  a  case  of  this  character.  The  province  of  the  jury  is  to 
determine  facts,  that  of  the  court  to  state  the  law.  The  rule  in 
M'Nagh ten's  Case  arrogates  to  the  court,  in  legal  effect,  the  right 
to  assert,  as  matter  of  law,  the  following  propositions:  (1)  That 
there  is  but  a  single  test  of  the  existence  of  that  degree  of  insanity 
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such  as  confers  irresponsibility  for  crime;  (2)  that  there  does  not 
exist  any  case  of  such  insanity  in  which  that  single  test — ^the  capac- 
ity to  distinguish  right  from  wrong — does  not  appear;  (3)  that  all 
other  evidences  of  alleged  insanity,  supposed  by  physicians  and 
experts  to  indicate  a  destruction  of  the  freedom  of  the  human  will, 
and  the  irresistible  duress  of  one 's  actions,  do  not  destroy  his  mental 
capacity  to  entertain  a  criminal  intent.  The  whole  difficulty,  as 
justly  said  by  the  supreme  judicial  court  of  New  Hampshire,  is 
that  **  courts  have  undertaken  to  declare  that  to  be  law  which  is 
matter  of  fact."  '*If,"  observes  the  same  court,  **the  tests  of 
insanity  are  matters  of  law,  the  practice  of  allowing  experts  to  tes- 
tify what  they  are  should  be  discontinued;  if  they  are  matters  of 
fact,  the  judge  should  no  longer  testify  without  being  sworn  as  a 
witness,  and  showing  himself  to  be  qualified  to  testify  as  an  expert." 
State  V.  Pike,  49  N.  H.  399.    We  first  consider 

What  is  the  Proper  Legal  Bule  of  Responsibility  in  criminal  cases. 
No  one  can  deny  that  there  must  be  two  constituent  elements  of 
legal  responsibility  in  the  commission  of  every  crime,  and  no  rule 
can  be  just  and  reasonable  which  fails  to  recognize  either  of  them: 
(1)  Capacity  of  intellectual  discrimination;  and  (2)  freedom  of 
will.  Mr.  Wharton,  after  recognizing  this  fundamental  and  obvious 
principle,  observes:  **If  there  be  either  incapacity  to  distinguish 
between  right  and  wrong  as  to  the  particular  act,  or  delusion  as 
to  the  act,  or  inability  to  refrain  from  doing  the  act,  there  is  no 
responsibility."  1  Whart.  Cr.  Law  (9th  ed.)  §  33.  Says  Mr.  Bishop, 
in  discussing  this  subject:  ** There  cannot  be,  and  there  is  not,  in 
any  locality  or  age,  a  law  punishing  men  for  what  they  cannot 
avoid."  1  Bish.  Cr.  Law  (7th  ed.)  §383b.  If  therefore,  it  be  true, 
as  matter  of  fact,  that  the  disease  of  insanity  can,  in  its  action  on 
the  human  brain  through  a  shattered  nervous  organization,  or  in 
any  other  mode,  so  affect  the  mind  as  to  subvert  the  freedom  of 
the  will,  and  thereby  destroy  the  power  of  the  victim  to  choose 
between  the  right  and  wrong,  although  he  perceive  it, — by  which 
we  mean  the  power  of  volition  to  adhere  in  action  to  the  right  and 
abstain  from  the  wrong, — is  such  a  one  criminally  responsible  for 
an  act  done  under  the  influence  of  such  controlling  disease?  We 
clearly  think  not,  and  such  we  believe  to  be  the  just,  reasonable, 
and  humane  rule,  towards  which  all  the  modem  authorities  in  this 
country,  legislation  in  England,  and  the  laws  of  other  civilized 
countries  of  the  world,  are  gradually  but  surely  tending,  as  we 
shall  further  on  attempt  more  fully  to  show.  We  next  consider  the 
question  as  to  the  probable  existence  of  such  a  disease,  and  the  test 
of  its  presence,  in  a  given  case.  It  will  not  do  for  the  courts 
dogmatically  to  deny  the  possible  existence  of  such  a  disease,  or 
its  pathological  and  psychical  effects,  because  this  is  a  matter  of 
evidence,  not  of  law,  or  judicial  cognizance. 

Its  Existence,  and  Effect  on  the  Blind  and  Conduct  of  the  Patient, 
is  a  Question  of  Fact  to  be  Proved,  just  as  much  as  the  possible 
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existence  of  cholera  or  yellow  fever  formerly  was  before  these  dis- 
eases became  the  subjects  of  common  knowledge,  or  the  effects  of 
delirium  from  fever,  or  intoxication  from  opium  and  alcoholic  stim- 
ulants would  be.  The  courts  could,  with  just  as  much  propriety, 
years  ago,  have  denied  the  existence  of  the  Copernican  system  of 
the  universe,  the  eflScacy  of  steam  and  electricity  as  a  motive  power, 
or  the  possibility  of  communication  in  a  few  moments  between  the 
continents  of  Europe  and  America  by  the  magnetic  telegraph,  or 
that  of  the  instantaneous  transmission  of  the  human  voice  from 
one  distant  city  to  another  by  the  use  of  the  telephone.  These  are 
scientific  facts,  first  discovered  by  experts  before  becoming  matters 
of  common  knowledge.  So,  in  like  manner,  must  be  every  other 
unknown  scientific  fact  in  whatever  profession  or  department  of 
knowledge.  The  existence  of  such  a  cerebral  disease  as  that  which 
we  have  described  is  earnestly  alleged  by  the  superintendents  of 
insane  hospitals,  and  other  experts,  who  constantly  have  experi- 
mental dealings  with  the  insane,  and  they  are  permitted  every  day 
to  so  testify  before  juries.  The  truth  of  their  testimony — or,  what 
is  the  same  thing,  the  existence  or  nonexistence  of  such  a  disease 
of  the  mind — in  each  particular  case  is  necessarily  a  matter  for  the 
determination  of  the  jury  from  the  evidence.  So  it  is  equally  obvi- 
ous that 

The  Courts  Oannot»  upon  any  Sound  Principle,  Undertake  to  Say 
what  are  the  invariable  or  infallible  tests  of  such  disease.  The 
attempt  has  been  repeatedly  made,  and  has  proved  a  confessed  fail- 
ure in  practice.  *'Such  a  test,"  says  Mr.  Bishop,  **has  never  been 
found,  not  because  those  who  have  searched  for  it  have  not  been 
able  and  diligent,  but  because  it  does  not  exist.''  1  Bish.  Cr.  Law 
(7th  ed.)  §  381.  In  this  conclusion,  Dr.  Ray,  in  his  learned  work 
on  the  Medical  Jurisprudence  of  Insanity,  fully  concurs.  Ray, 
Med.  Jur.  Insan.  39.  The  symptoms  and  causes  of  insanity  are  so 
variable,  and  its  pathology  so  complex,  that  no  two  cases'  may  be 
just  alike.  *'The  fact  of  its  existence,"  says  Dr.  Ray,  **is  never 
established  by  any  single  diagnostic  symptom,  but  by  the  whole 
body  of  symptoms,  no  particular  one  of  which  is  present  in  every 
case."  Ray,  Med.  Jur.  Insan.  §  24.  Its  exciting  causes  being  moral, 
psychical,  and  physical,  are  the  especial  subjects  of  specialists'  study. 
What  effect  may  be  exerted  on  the  given  patient  by  age,  sex,  occu- 
pation, the  seasons,  personal  surroundings,  hereditary  transmission, 
and  other  causes,  is  the  subject  of  evidence  based  on  investigation, 
diagnosis,  observation,  and  experiment.  Peculiar  opportunities, 
never  before  enjoyed  in  the  history  of  our  race,  are  offered  in  the 
present  age  for  the  ascertainment  of  these  facts,  by  the  establish- 
ment of  asylums  for  the  custody  and  treatment  of  the  insane,  which 
Christian  benevolence  and  statesmanship  have  substituted  for  jails 
and  gibbets.  The  testimony  of  these  experts — differ  as  they  may 
in  many  doubtful  cases — would  seem  to  be  the  best  which  can  be 
obtained,  however  unsatisfactory  it  may  be  in  some  respects. 
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In  the  Present  State  of  our  Law,  under  the  Bule  in  M'Naghten's 
Case,  We  are  Confronted  with  This  Practical  Difficulty,  which  itself 
demonstrates  the  defects  of  the  rule.  The  courts,  in  effect,  charge 
the  juries,  as  matter  of  law,  that  no  such  mental  disease  exists  as 
that  often  testified  to  by  medical  writers,  superintendents  of  insane 
hospitals,  and  other  experts ;  that  there  can  be,  as  matter  of  scien- 
tific fact,  no  cerebral  defect,  congenital  or  acquired,  which  destroys 
the  patient's  power  of  self-control, — his  liberty  of  will  and  action, 
— ^provided  only  he  retains  a  mental  consciousness  of  right  and 
wrong.  The  experts  are  immediately  put  under  oath,  and  tell  the 
juries  just  the  contrary,  as  matter  of  evidence;  asserting  that  no 
one  of  ordinary  intelligence  can  spend  an  hour  in  the  wards  of  an 
insane  asylum  without  discovering  such  cases,  and  in  fact  that  ''the 
whole  management  of  such  asylums  presupposes  a  knowledge  of 
right  and  wrong  on  the  part  of  their  inmates. ' '  Guy  &  F.  Forensic 
Med.  220.  The  result  in  practice,  we  repeat,  is  that  the  courts 
charge  one  way,  and  the  jury,  following  an  alleged  higher  law  of 
humanity,  find  another,  in  harmony  with  the  evidence. 

[Views  of  Writers  on  Insanity.]  In  BuckniU  on  Criminal  Lunacy, 
59,  it  IS  asserted,  as  ''the  result  of  observation  and  experience,  that 
in  all  lunatics,  and  in  the  most  degraded  idiots,  whenever  mani- 
festations of  any  mental  action  can  be  educed,  the  feeling  of  right 
and  wrong  may  be  proved  to  exist.'*  "With  regard  to  this  test,*' 
says  Dr.  Russell  Reynolds,  in  his  work  on  the  Scientific  Value  of 
the  Legal  Tests  of  Insanity,  34  (London,  1872),  "I  may  say,  and 
most  emphatically,  that  it  is  utterly  untrustworthy,  because  untrue 
to  the  obvious  facts  of  nature."  In  the  learned  treatise  of  Drs. 
Bucknill  and  Tuke  on  Psychological  Medicine,  269  (4th  ed.,  Lon- 
don, 1879),  the  legal  tests  of  responsibility  are  discussed,  and  the 
adherence  of  the  courts  to  the  right  and  wrong  test  is  deplored  as 
unfortunate;  the  true  principle  being  stated  to  be  "whether,  in 
consequence  of  congenital  defect  or  acquired  disease,  the  power  of 
self-control  is  absent  altogether,  or  is  so  far  wanting  as  to  render 
the  individual  irresponsible."  It  is  observed  by  the  authors:  "As 
has  again  and  again  been  shown,  the  unconsciousness  of  right  and 
wrong  is  one  thing,  and  the  powerlessness,  through  cerebral  defect 
or  disease,  to  do  right,  is  another.  To  confound  them  in  an  asylum 
would  have  the  effect  of  transferring  a  considerable  number  of  the 
inmates  thence  to  the  treadmill  or  the  gallows."  Dr.  Peter  Bryce, 
superintendent  of  the  Alabama  Insane  Hospital  for  more  than  a 
quarter  of  a  century  past,  alluding  to  the  moral  and  disciplinary 
treatment  to  which  the  insane  inmates  are  subjected,  observes: 
"They  are  dealt  with  in  this  institution,  as  far  as  it  is  practicable 
to  do  so,  as  rational  beings;  and  it  seldon  happens  that  we  meet 
with  an  insane  person  who  cannot  be  made  to  discern,  to  some 
feeble  extent,  his  duties  to  himself  and  others,  and  his  true  rela- 
tions to  society."  Sixteenth  Ann.  Rep.  Ala.  Insane  Hosp.,  1876,  p. 
22;  Biennial  Rep.,  1886,  pp.  12-18.    Other  distinguished  writers  on 
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the  medical  jurisprudence  of  insanity  have  expressed  like  views, 
with  comparative  unanimity.  And  nowhere  do  we  find  the  rule 
more  emphatically  condemned  than  by  those  who  have  the  practi- 
cal care  and  treatment  of  the  insane  in  the  various  lunatic  asylums 
of  every  civilized  country.  A  notable  instance  is  found  in  the  fol- 
lowing resolution,  unanimously  passed  at  the  annual  meeting  of 
the  British  Association  of  Medical  Officers  of  Asylums  ana  Hos- 
pitals for  the  Insane,  held  in  London,  July  14,  1864,  where  there 
were  present  fifty-four  medical  oflScers:  **  Resolved,  that  so  much 
of  the  legal  test  of  the  mental  condition  of  an  alleged  criminal 
lunatic  as  renders  him  a  responsible  agent,  because  he  knows  the 
difference  between  right  and  wrong,  is  inconsistent  with  the  fact, 
well  known  to  every  member  of  this  meeting,  that  the  power  of 
distinguishing  between  right  and  wrong  exists  very  frequently  in 
those  who  are  undoubtedly  insane,  and  is  often  associated  with 
dangerous  and  uncontrollable  delusions."  Judicial  Aspects  Insan. 
(Ordronaux,  1877)  423,  424.  These  testimonials  as  to  a  scientific 
fact  are  recognized  by  intelligent  men  in  the  affairs  of  every-day 
business,  and  are  constantly  acted  on  by  juries.  They  cannot  be 
silently  ignored  by  judges.  Whether  established  or  not,  there  is 
certainly  respectable  evidence  tending  to  establish  it,  and  this  is 
all  the  courts  can  require.  Nor  are  the  modem  law  writers  silent 
in  their  disapproval  of  the  alleged  test  under  discussion.  It  meets 
with  the  criticism  or  condemnation  of  the  most  respectable  and 
advanced  in  thought  among  them,  the  tendency  being  to  incorpo- 
rate in  the  legal  rule  of  responsibility  **not  only  the  knowledge  of 
good  and  evil,  but  the  power  to  choose  the  one  and  refrain  from 
the  other. ' '  Browne,  Insan.  §  13  et  seq. ;  Id.  §  18 ;  Ray,  Med.  Jur. 
§§  16-19;  1  Whart.  &  S.  Med.  Jur.  §  59;  1  Whart.  Cr.  Law  (9th  ed.) 
§§  33,  43,  45 ;  1  Bish.  Cr.  Law  (7th  ed.)  §  386  et  seq. ;  Judicial  Aspects 
Insan.  (Ordronaux)  419;  1  Greenl.  Ev.  §372;  1  Steph.  Hist.  Cr. 
Law,  §  168 ;  4  Am.  Law.  Rev.  (1869-70)  236  et  seq. 

The  Following  Practical  Suggestion  is  made  in  the  able  treatise 
of  Balfour  Browne  above  alluded  to:  **In  a  case  of  alleged  insan- 
ity, then,"  he  says,  **if  the  individual  suffering  from  enfeeblement 
of  intellect,  delusion,  or  any  other  form  of  mental  aberration,  was 
looked  upon  as,  to  the  extent  of  this  delusion,  under  the  influence 
of  duress  (the  dire  duress  of  disease),  and  in  so  far  incapacitated 
to  choose  the  good  and  eschew  the  evil,  in  so  far,  it  seems  to  us," 
he  continues,  ** would  the  requirements  of  the  law  be  fulfilled;  and 
in  that  way  it  would  afford  an  opening,  by  the  evidence  of  experts, 
for  the  proof  of  the  amount  of  self-duress  in  each  individual  case, 
and  thus  alone  can  the  criterion  of  law  and  the  criterion  of  the 
inductive  science  of  medical  psychology  be  made  to  coincide." 
Browne,  Insan.  §  18.  This,  in  our  judgment,  is  the  practical  solu- 
tion of  the  difficulty  before  us,  as  it  preserves  to  the  courts  and 
the  juries,  respectively,  a  harmonious  field  for  the  full  assertion 
of  their  time-honored  functions.     So  great,  it  may  be  added,  are 
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the  embarrassments  growing  out  of  the  old  rule,  as  expounded  by 
the  judges  in  the  house  of  English  lords,  that  in  March,  1874,  a 
bill  was  brought  before  the  house  of  commons,  supposed  to  have 
been  draughted  by  the  learned  counsel  for  the  queen,  Mr.  Fitz- 
james  Stephen,  which  introduced  into  the  old  rule  the  new  element 
of  an  absence  of  the  power  of  self-control,  produced  by  diseases 
affecting  the  mind;  and  this  proposed  alteration  of  the  law  was 
cordially  recommended  by  the  late  Chief  Justice  Cockbum,  his  only 
objection  being  that  the  principle  was  proposed  to  be  limited  to 
the  case  of  homicide.  1  Whart.  Cr.  Law  (9th  Ed.)  §45,  p.  66, 
note  1 J  Browne,  Insan.  §  10,  note  1.  *  *  *  [Here  the  judge 
reviews  the  cases  giving  support  to  his  propositions  above  stated, 
and  then  proceeds.]  It  is  no  satisfactory  objection  to  say  that  the 
rule  above  announced  by  us  is  of  difficult  application.  The  rule 
in  M'Naghten's  Case,  supra,  is  equally  obnoxious  to  a  like  criti- 
cism. The  difficulty  does  not  lie  in  the  rule,  but  is  inherent  in 
the  subject  of  insanity  itself.  The  practical  trouble  is  for  the  courts 
to  determine  in  what  particular  cases  the  party  on  trial  is  to  be 
transferred  from  the  categorj^of  sane  to  that  of  insane  criminals; 
where,  in  other  words,  the  border  line  of  punishability  is  adjudged 
to  be  passed.  But,  as  has  been  said  in  reference  to  an  every-day 
fact  of  nature,  no  one  can  say  where  twilight  ends  or  begins,  but 
there  is  ample  distinction  nevertheless  between  day  and  night. 
We  think  we  can  safely  rely  in  this  matter  upon  the  intelligence 
of  our  juries,  guided  by  the  testimony  of  men  who  have  practically 
made  a  study  of  the  disease  of  insanity ;  and  enlightened  by  a  con- 
scientious desire,  on  the  one  hand,  to  enforce  the  criminal  laws  of 
the  land,  and,  on  the  other,  not  to  deal  harshly  with  any  unfortu- 
nate victim  of  a  diseased  mind,  acting  without  the  light  of  reason 
or  the  power  of  volition.     *     •     • 

A  Mere  Moral  or  Emotional  Insanity,  so  called,  unconnected  with 
disease  of  the  mind,  or  irresistible  impulse  resulting  from  mere 
moral  obliquity,  or  wicked  propensities  and  habits,  is  not  recognized 
as  a  defense  to  crime  in  our  courts.  1  Whart.  Cr.  Law  (9th  Ed.) 
§  46 ;  Boswell  v.  State,  63  Ala.  307,  35  Am.  Rep.  20 ;  Ford  v.  State, 
71  Ala.  385.     *     •     * 

The  Bule  in  M'Naghten's  Case,  as  decided  by  the  English  judges, 
and  supposed  to  have  been  adopted  by  the  court,  is  that  the  defense 
of  insane  delusion  can  be  allowed  to  prevail  in  a  criminal  case  only 
when  the  imaginary  state  of  facts  would,  if  real,  justify  or  excuse 
the  act;  or,  in  the  language  of  the  English  judges  themselves,  the 
defendant  ^'must  be  considered  in  the  same  situation  as  to  respon- 
sibility as  if  the  facts  with  respect  to  which  the  delusion  exists 
were  real."  Boswell 's  Case,  63  Ala.  307.  It  is  apparent,  from  what 
we  have  said,  that  this  rule  cannot  be  correct  as  applied  to  all  cases 
of  this  nature,  even  limiting  it  as  done  by  the  English  judges  to 
cases  where  one  **  labors  under  partial  delusion,  and  is  not  in  other 
respects  insane.''    M'Naghten's  Case,  10  C.  &  P.  200  [above].    It 
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holds  a  partially  insane  person  as  responsible  as  if  he  were  entirely 
sane,  and  it  ignores  the  possibility  of  crime  being  committed  under 
the  duress  of  an  insane  delusion,  operating  upon  a  human  mind 
the  integrity  of  which  is  destroyed  or  impaired  by  disease,  except, 
perhaps,  in  cases  where  the  imaginary  state  of  facts,  if  real,  would 
excuse  or  justify  the  act  done  under  their  influence.  Field,  Med. 
Leg.  Guide,  101-104;  Guy  &  F.  Forensic  Med.  220.  If  the  rule 
declared  by  the  English  judges  be  correct,  it  necessarily  follows 
that  the  only  possible  instance  of  excusable  homicide,  in  cases  of 
delusional  insanity,  would  be  where  the  delusion,  if  real,  would 
have  been  such  as  to  create,  in  the  mind  of  a  reasonable  man,  a 
just  apprehension  of  imminent  peril  to  life  or  limb.  The  personal 
fear  or  timid  cowardice  of  the  insane  man,  although  created  by 
disease  acting  through  a  prostrated  nervous  organization,  would 
not  excuse  undue  precipitation  of  action  on  his  part.  Nothing 
would  justify  assailing  his  supposed  adversary  except  an  overt  act, 
or  demonstration  on  the  part  of  the  latter,  such  as,  if  the  imaginary 
facts  were  real,  would,  under  like  circumstances,  have  justified  a 
man  perfectly  sane  in  shooting  or  kiBing.  If  he  dare  fail  to  reason, 
on  the  supposed  facts  embodied  in  the  delusion,  as  perfectly  as  a 
sane  man  could  do  on  a  like  state  of  realities,  he  receives  no  mercy 
at  the  hands  of  the  law.  It  exacts  of  him  the  last  pound  of  flesh. 
It  would  follow  also,  under  this  rule,  that  the  partially  insane  man, 
afflicted  with  delusions,  would  no  more  be  excusable  than  a  sane 
man  would  be,  if,  perchance,  it  was  by  his  fault  the  difficulty  was 
provoked,  whether  by  word  or  deed;  or  if,  in  fine,  he  may  have 
been  so  negligent  as  not  to  have  declined  combat  when  he  could 
do  so  safely,  without  increasing  his  peril  of  life  or  limb.  If  this 
has  been  the  law  heretofore,  it  is  time  it  should  be  so  no  longer. 
It  is  not  only  opposed  to  the  known  facts  of  modem  medical  science, 
but  it  is  a  hard  and  unjust  rule  to  be  applied  to  the  unfortunate 
and  providential  victims  of  disease.  It  seems  to  be  little  less  than 
inhumane,  and  its  strict  enforcement  would  probably  transfer  a 
large  percentage  of  the  inmates  of  our  insane  hospital  from  that 
institution  to  hard  labor  in  the  mines  or  the  penitentiary. 

Its  Fallacy  Consists  in  the  assumption  that  no  other  phase  of 
delusion,  proceeding  from  a  diseased  brain,  can  so  destroy  the 
volition  of  an  insane  person  as  to  render  him  powerless  to  do  what 
he  knows  to  be  right,  or  to  avoid  doing  what  he  may  know  to  be 
wrong.  *  *  *  In  conclusion  of  this  branch  of  the  subject,  that  we 
may  not  be  misunderstood,  we  think  it  follows  very  clearly  from 
what  we  have  said  that  the 

Inquiries  to  be  Submitted  to  the  Jury,  then,  in  every  criminal 
trial  where  the  defense  of  insanity  is  interposed,  are  these :  1.  Was 
the  defendant  at  the  time  of  the  commission  of  the  alleged  crime, 
as  matter  of  fact,  afflicted  with  a  disease  of  the  mind,  so  as  to 
be  either  idiotic,  or  otherwise  insane?  2.  If  such  be  the  case,  did 
he  know  right  from  wrong,  as  applied  to  the  particular  act  in  ques- 
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tion  ?  If  he  did  not  have  such  knowledge,  he  is  not  legally  respon- 
sible. 3.  If  he  did  have  such  knowledge,  he  may  nevertheless  not 
be  legally  responsible  if  the  two  following  conditions  concur:  (1) 
If,  by  reason  of  the  duress  of  such  mental  disease,  he  had  so  far  lost 
the  power  to  choose  between  the  right  and  wrong,  and  to  avoid 
doing  the  act  in  question,  as  that  his  free  agency  was  at  the  time 
destroyed;  (2)  and  if,  at  the  same  time,  the  alleged  crime  was  so 
connected  with  such  mental  disease,  in  the  relation  of  cause  and 
effect,  as  to  have  been  the  product  of  it  solely.  •  •  •  [Stone,  C. 
J.,  filed  an  elaborate  opinion  in  this  case  in  which  he  dissented 
in  part  and  concurred  in  much  of  the  opinion  of  Somerville,  J., 
with  whom  the  rest  of  the  court  agreed.]  Judgment  reversed. 
Parsons  v.  State,  81  Ala.  577,  2  So.  854,  60  Am.  Rep.  193,  B.  242,  F. 
82,  Kn.  58. 

(Me.  Sup.  Judicial  Ct.,  1870.)  Burden  of  Proof.  DANFORTH,  J. 
*  •  *  The  question  as  to  the  burden  of  proof  in  criminal  cases, 
where  insanity  is  set  up  as  a  defense,  is  one  of  much  difficulty, 
though  until  recently  the  authorities  seem  to  have  been  uniform  in 
imposing  it  upon  the  defendant.  •  •  •  It  is  undoubtedly  true 
that  there  can  be  no  guilt  except  as  the  result  of  the  action  of  a 
sound  mind,  there  can  be  no  crime  except  there  be  a  criminal ;  never- 
theless, there  is  a  palpable  distinction  between  these  two;  one  can- 
not exist  without  the  other ;  still  they  are  two,  and  not  one  and  the 
same.  The  person  doing  the  act  is  not  the  act  itself.  He  may  or 
may  not  be  responsible  for  the  act,  but  in  no  sense  can  he  be  the 
act.  So,  too,  whether  he  committed  the  act  is  one  question,  and 
whether  he  is  responsible  for  that  act  is  another  and  entirely  dif- 
ferent question.  Now  it  should  not  be  forgotten  that  we  start  with 
the  legal  presumption  that  all  men  are  sane  and  responsible  for  all 
their  acts — in  other  words,  that  no  man  is  insane  and  irresponsible — 
precisely  as  we  do  with  the  proposition  that  no  man  has  legal  author- 
ity for  doing  that  which  otherwise  would  be  a  crime  or  a  trespass. 
Hence  the  statute  defines  murder  to  be  **the  unlawful  killing  of  a 
human  being,  with  malice  aforethought,  either  express  or  implied." 
Here  are  all  the  elements  necessary  to  constitute  the  crime,  assum- 
ing a  responsible  agent;  not  one  word  as  to  what  is,  or  is  not,  re- 
quired to  make  him  responsible.  And  so  of  all  other  statute  defini- 
tions, whoever  shall  do  the  certain  acts  set  out,  shall  be  guilty. 
Here,  as  everywhere  in  the  law,  sanity  is  assumed  and  treated  as 
an  essential  attribute  of  humanity.  The  indictment  follows  the 
statute,  setting  out  all  the  acts  deemed  essential  to  the  crime,  but 
omitting  all  reference  to  the  capacity  of  the  accused.  Of  all  that 
is  set  out  in  the  indictment  he  is  presumed  innocent,  and  that  must 
be  proved  and  nothing  else.  When  that  is  proved  he  is  convicted, 
unless  he  interposes  some  defense  other  than  a  sane  denial  of  the 
allegations  against  him.  A  simple  plea  of  not  guilty  puts  in  issue 
the  allegations  and  only  the  allegations  in  the  indictment ;  and  as  to 
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them  the  prosecution  has  the  affirmative.  But  if  the  accused  would 
put  in  issue  any  other  allegation,  any  question  as  to  his  capacity 
or  responsibility,  he  must  do  it  by  an  affirmative  statement.  If  he 
puts  in  the  plea  of  insanity,  he  assumes  the  affirmative ;  he  changes 
the  issue.  And  it  is  immaterial  whether  it  is  in  writing,  or  merely 
verbal;  in  either  case  it  just  as  effectually  raises  a  new  issue.  It 
is  true  it  may  be  resorted  to  in  connection  with  the  plea  of  not 
guilty,  but  it  is  not  and  cannot  be  a  part  of  it.  The  plea  of  insanity 
is,  and  of  necessity  must  be,  a  plea  of  confession  and  avoidance. 
It  does  not  deny  a  single  allegation  in  the  indictment,  but  simply 
says,  grant  all  these  allegations  to  be  true,  that  all  these  acts  have 
been  done,  and  still  guilt  does  not  follow,  because  the  doer  of  them 
is  not  responsible  therefor.  It  does  not  meet  any  question  pro- 
poim&ed  by  the  indictment,  but  raises  one  outside  of  it.  It  is  not  a 
mere  denial,  but  a  positive  allegation.  It  is,  however,  said  in  the 
argument  that  the  plea  of  insanity  does  deny  the  allegation  of 
malice,  because  the  insane  is  not  capable  of  such  a  state  of  the  mind. 
If  the  term  malice  is  used  in  the  common  meaning  of  that  word, 
it  is  not  necessary  now  to  discuss  the  question  as  to  how  far  those 
who  are  insane  may  or  may  not  indulge  it,  though  it  may  well  be 
doubted  whether,  in  many  instances,  a  person  may  not  be  so  unsound 
in  mind  as  to  be  irresponsible,  and  yet  be  actuated  by  malice  as 
implying  hatred.  But  however  this  may  be,  he  may  have  malice  in 
the  legal  and  technical  sense.  •  •  •  But  in  this  matter  we  are 
not  left  to  the  principles  of  the  common  law  alone.  Our  statute  law, 
by  implication  at  least,  leads  to  the  same  conclusion.  By  the  R.  S., 
1859,  c.  137,  §2,  it  is  provided  that  **when  the  grand  jury  omits 
to  find  an  indictment  against  any  person  arrested  by  legal  process 
to  answer  for  any  offense  by  reason  of  insanity,  they  shall  certify 
that  fact  to  the  court;  and  when  a  traverse  jury,  for  the  same  rea- 
son, acquits  any  person  indicted,  they  shall  state  that  fact  to  the 
court  when  they  return  their  verdict.'*  And,  in  either  case,  he  is 
to  be  restrained  in  prison  or  the  insane  hospital  till  restored  to  his 
right  mind,  or  delivered  according  to  law.  It  can  hardly  be  sup- 
posed that  the  legislature  expected  or  intended  that  the  jury  should 
return  as  a  fact  the  insanity  of  the  prisoner  when  they  have  only  a 
reasonable  doubt  of  his  sanity,  or  that  he  should  be  detained  in 
custody  till  restored  to  his  right  mind,  when  there  is  not  sufficient 
proof  to  make  even  a  prima  facie  case  that' he  is  otherwise  than 
sane.  Our  conclusion  is,  that  upon  this  point  as  well  as  upon  the 
others,  the  ruling  was  sufficiently  favorable  to  the  prisoner.  Excep- 
tions overruled.    S.  v.  Lawrence,  57  Me.  574,  B.  258. 

(Mich.  Sup.  Ct.,  1868.)  Same.  COOLEY,  C.  J.  •  •  *  The 
defendant's  counsel  also  requested  the  court  to  charge  the  jury  that 
sanity  is  a  necessary  element  in  the  commission  of  crime,  and  must 
be  proved  by  the  prosecution  as  a  part  of  their  case  whenever  the 
defense  is  insanity.    Also,  that  where  the  defense  makes  proof  of 
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insanity,  partial  or  otherwise,  whenever  it  shall  be  made  to  appear 
from  the  evidence  that  prior  to  or  at  the  time  of  the  offense  charged, 
the  prisoner  was  not  of  sound  mind,  but  was  afflicted  with  insanity, 
and  such  affliction  was  the  efficient  cause  of  the  act,  he  ought  to  be 
acquitted  by  the  jury.  These  requests  were  refused.  It  is  not  to  be 
denied  that  the  law  applicable  to  cases  of  homicide,  where  insanity 
is  set  up  as  a  defense,  is  left  in  a  great  deal  of  confusion  upon  the 
authorities ;  but  this,  we  conceive,  springs  mainly  from  the  fact  that 
courts  have  sometimes  treated  the  defense  of  insanity  as  if  it  were 
in  the  nature  of  a  special  plea,  by  which  the  defendant  confessed  the 
act  charged,  and  undertook  to  avoid  the  consequences  by  showing 
a  substantive  defense,  which  he  was  bound  to  make  out  by  clear 
proof.  The  burden  of  proof  is  held  by  such  authorities  to  shift 
from  the  prosecution  to  the  defendant  when  the  alleged  insanity 
comes  in  question ;  and  while  the  defendant  is  to  be  acquitted  unless 
the  act  of  killing  is  established  beyond  reasonable  doubt,  yet  when 
that  fact  is  once  made  out,  he  is  to  be  found  guilty  of  the  criminal 
intent,  unless  by  his  evidence  he  establishes  with  the  like  clearness, 
or  at  least  by  a  preponderance  of  testimony,  that  he  was  incapable 
of  criminal  intent  at  the  time  the  act  was  done.  B.  v.  Layton,  4  Cox 
C.  C.  149,  155 ;  B.  V.  Stokes,  3  C.  &  K.  185,  188 ;  S.  v.  Brinyea,  5  Ala. 
244;  S.  V.  Spencer,  1  Zab.  (21  N.  J.  L.)  196,  202;  S.  v.  Stark,  1  Strob. 
(S.  Car.)  479.  These  cases  overlook  or  disregard  an  important  and 
necessary  ingredient  in  the  crime  of  murder;  and  they  strip  the 
defendant  of  that  presumption  of  innocence  which  the  humanity  of 
the  law  casts  over  him,  and  which  attends  him  from  the  initiation 
of  the  proceedings  until  the  verdict  is  rendered.  •  •  •  The  de- 
fendant was  on  trial  for  murder.  Murder  is  said  to  be  committed 
when  a  person  of  sound  mind  and  discretion  unlawfully  killeth  any 
reasonable  creature  in  being,  and  under  the  king's  peace,  with  malice 
aforethought,  either  express  or  implied.  3  Coke  Inst.  47,  4  Bl.  Com. 
195,  2  Chit.  Cr.  L.  724.  These  are  the  ingredients  of  the  offense; 
the  unlawful  killing,  by  a  person  of  sound  mind,  and  with  malice; 
or,  to  state  them  more  concisely,  the  killing  with  criminal  intent — 
for  there  can  be  no  criminal  intent  when  the  mental  condition  of 
the  party  accused  is  such  that  he  is  incapable  of  forming  one.  These, 
then,  are  the  facts  that  are  to  be  established  by  the  prosecution  in 
every  case  where  murder  is  alleged.  The  killing  alone  does  not  in 
any  case  completely  prove  the  offense,  unless  it  was  accompanied 
with  such  circumstances  that  malice  in  law  or  in  fact  is  fairly  to 
be  implied.  The  prosecution  takes  upon  itself  the  burden  of  estab- 
lishing not  only  the  killing,  but  also  the  malicious  intent  in  every 
case.  There  is  no  such  thing  in  the  law  as  a  separation  of  the  in- 
gredients of  the  offense,  so  as  to  leave  a  part  to  be  established  by 
the  prosecution,  while  as  to  the  rest  the  defendant  takes  upon  him- 
self the  burden  of  proving  a  negative.  The  idea  that  the  burden  of 
proof  shifts  in  these  cases  is  unphilosophical,  and  at  war  with  funda- 
mental principles  of  criminal  law.    The  presumption  of  innocence  is 
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a  shield  to  the  defendant  throughout  the  proceedings,  until  the  ver- 
dict of  the  jury  establishes  the  fact  that  beyond  a  reasonable  doubt 
he  not  only  committed  the  act,  but  that  he  did  so  with  malicious 
intent.  It  does  not  follow,  however,  that  the  prosecution  at  the  out- 
set must  give  direct  proof  of  an  actual  malicious  intent  on  the  part 
of  the  defendant,  or  enter  upon  the  question  of  sanity  before  the 
defendant  has  controverted  it.  The  most  conclusive  proof  of  malice 
will  usually  spring  from  the  circumstances  attending  the  killing, 
and  the  prosecution  could  not  well  be  required  in  such  cases  to  go 
further  than  to  put  those  circumstances  in  evidence.  And  on  l£e 
subject  of  sanity,  that  condition  being  the  normal  state  of  humanity, 
the  prosecution  is  at  liberty  to  rest  upon  the  presumption  that  the 
accused  was  sane,  until  that  presumption  is  overcome  by  the  def end- 
ant 's  evidence.  The  presumption  establishes,  prima  facie,  this  por- 
tion of  the  case  on  the  part  of  the  government.  It  stands  in  the 
place  of  the  testimony  of  witnesses,  liable  to  be  overcome  in  the  same 
way.  Nevertheless  it  is  a  part  of  the  case  for  the  government;  the 
fact  which  it  supports  must  necessarily  be  established  before  any 
conviction  can  be  had.  •  •  •  Reversed.  P.  v.  Oarbutt,  17  Mich. 
9,  97  Am.  Dec.  162-n,  B.  255,  2  L.  463. 

(U.  S.  Sup.  Ct.,  1895.)  The  same  view  is  adopted  by  the  United 
States  supreme  court  in  an  exhaustive  opinion  written  by  Harlan, 
J.,  in  which  the  cases  are  reviewed  at  length,  and  the  conclusion 
reached  that  the  majority  of  the  courts  favor  this  rule.  Davis  v. 
U.  8.,  160  U.  S.  469, 16  S.  Ct.  353,  40  L.  Ed.  499. 

(111.  Sup.  Ct.,  1892.)  Sufficient  Evidence— Test  of  Insanly— Rea- 
sonable Doubt  Instruction.  Defendant  was  conyicted  of  assault  with 
intent  to  murder.  The  undisputed  evidence  of  the  people  showed 
that  he  fired  four  shots  at  Clark,  with  a  revolver,  two  of  which  in- 
flicted serious  wounds.  The  only  defense  was  insanity ;  and  on  this 
point  the  testimony  was  conflicting.  '  *  The  first  contention  now  made 
is  that  in  view  of  the  evidence  as  to  the  defendant's  insanity  at  the 
time  the  assault  was  committed,  the  verdict  of  the  jury  finding  him 
guilty  was  unwarranted  and  should  be  set  aside.  •  •  •  The 
questions  presented  by  the  defense  of  insanity  were  for  the  jury, 
and  they  had  the  important  advantage  of  seeing  the  witnesses  and 
hearing  them  testify.  •  •  •  The  following  instruction,  asked 
on  behalf  of  defendant,  was  modified  by  the  court  by  inserting  there- 
in the  words  in  italics,  and  was  given  as  modified:  *You  are  in- 
structed that  if  you  believe  from  the  evidence  that  the  act  charged 
against  the  defendant  in  the  indictment  was  committed  by  him  as 
therein  charged,  but  that,  at  the  time  of  committing  the  same,  the 
defendant  was  a  lunatic  or  insane,  to  the  extent  of  obliterating  the 
sense  of  right  <md  wrong  as  to  the  paHictUar  a^t  done,  you  should 
so  find  by  your  verdict,'  etc.  Two  other  instructions  of  the  same 
general  character  asked  by  the  defendant  were  modified  by  the  inser- 
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tion  therein  of  the  same  words.  There  was  no  error  in  this  modifica- 
tion. As  asked,  these  instructions  held  that  lunacy  or  insanity, 
whatever  its  degree  or  character,  was  sufficient  to  take  away  criminal 
accountability,  while,  as  we  have  already  seen,  to  have  that  effect, 
it  must  be  of  such  degree  as  to  obliterate  the  sense  of  right  and 
wrong  as  to  the  particular  act  done.  The  following  instruction 
asked  by  the  defendant  was  modified  by  the  court  by  striking  out 
the  word  in  brackets,  and  inserting  in  lieu  thereof  the  word  in 
italics,  and  given  to  the  jury  so  modified:  'That  to  warrant  a  con- 
viction in  this  case,  it  is  incumbent  on  the  people  to  establish,  by 
evidence,  to  the  satisfaction  of  the  jury,  beyond  a  reasonable  doubt, 
the  existence  of  every  element  necessary  to  constitute  the  crime 
charged;  and  if,  after  a  careful  and  impartial  examination  of  all 
the  evidence  in  the  case  bearing  upon  the  question  of  sanity  or 
insanity,  the  jury  entertain  any  reasonable  doubt  of  the  [sanity] 
guilt  of  the  defendant,  at  the  time  of  the  alleged  offense,  they  should 
give  the  defendant  the  benefit  of  that  doubt  and  acquit  him. '  Three 
other  instructions  were  asked  on  behalf  of  the  defendant,  by  which 
it  was  sought,  in  various  forms,  to  submit  to  the  jury  the  issue  as  to 
the  defendant's  sanity,  as  a  separate  issue,  and  to  instruct  them  that 
if,  on  consideration  of  the  evidence,  they  had  a  reasonable  doubt  as 
to  his  sanity,  they  should  find  a  verdict  of  acquittal.  These  instruc- 
tions were  all  modified  in  the  same  manner  as  above,  and  such  modi- 
fications are  assigned  for  error.  We  are  of  the  opinion  that  this 
assignment  of  error  cannot  be  sustained.  Mr.  Bishop,  in  his  treatise 
on  Criminal  Procedure,  in  discussing  the  defense  of  insanity  and 
the  mode  in  which  it  may  be  availed  of,  says :  *  Where  the  defend- 
ant sets  up  that  he  was  insane  when  he  did  the  act  whereof  he  is 
accused,  he  simply  declares  that  he  had  not  the  criminal  intent  which 
is  one  of  the  indispensable  elements  in  every  offense.  The  defense 
is,  in  principle,  precisely  the  same  as  when  he  declares  that  he  had 
not  the  requisite  age,  or  that  he  acted  under  an  innocent  mistake  of 
fact,  or  where  a  wife  sets  up  coercion  from  her  husband.  It  is  a 
bare  denial  of  a  part  of  the  prosecuting  government's  case.'  2  Bish. 
Cr.  Proc.  (3d  Ed.)  §669.  And  again:  *The  doctrine  of  principle, 
sustained  by  a  large  part  of  our  courts,  and  rapidly  becoming  gen- 
eral, is  that,  as  the  pleadings  inform  us,  insanity  is  not  an  issue  by 
itself,  to  be  passed  on  separately  from  the  other  issues,  but,  like  any 
other  matter  in  rebuttal,  it  is  involved  in  the  plea  of  not  guilty, 
upon  which  the  burden  of  proof  is  on  the  prosecuting  power;  the 
jury  to  convict  or  not  according  as,  on  the  whole  showing,  they  are 
satisfied  or  not,  beyond  a  reasonable  doubt,  of  the  defendant's  guilt.' 
Id.  §  672."  Per  BAILEY,  C.  J.  Judgment  affirmed.  Homish  v.  P., 
142  111.  620,  32  N.  E.  677, 18  L.  R.  A.  237,  F.  66. 
12 
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INCIPIENT  ACTS. 

§  69.  Olassifled.  The  criminal  intent  being  now  understood,  the 
criminal  act  should  be  considered.  It  is  progressive,  and  the  scenes 
*' between  the  acting  of  a  dreadful  thing  and  the  first  moment" 
should  be  separately  observed :  1.  The  incipient  idea  of  committing 
the  crime  arises  in  the  mind  of  the  actor.  2.  If  the  idea  is  not 
repelled,  the  next  act  is  also  merely  mental,  a  decision  to  commit 
the  crime;  and  thus  far  it  is  now  agreed  that  there  is  nothing  of 
which  the  criminal  courts  can  take  cognizance  [§10].  3.  The  actor 
may  proceed  alone ;  but  suppose  he  requires  the  aid  or  assent  of  an- 
bther;  the  next  act  is  a  proposal  to  another  to  join  him  in  the 
crime;  of  this  act  of  the  proposer  criminal  courts  sometimes 
take  notice,  and  this  distinctive  offense  is  known  as  solicitation  to 
crime.  4.  If  the  person  to  whom  the  proposition  is  made  accepts  it 
and  joins  in  the  purpose,  proposer  and  acceptor  are  then  both  guilty 
of  the  further  distinct  offense  known  as  conspiracy.  6.  Then  if  the 
single,  actor  or  the  united  conspirators,  with  intent  to  commit  the 
crime,  do  an  act  intended  to  accomplish  the  crime,  they  are  guilty 
of  the  further  indictable  offense  of  attempt,  though  the  act  failed  of 
accomplishing  the  intended  result.  Observe  that  all  these  incipient 
crimes,  apart  from  the  one  intended,  are  of  a  kindred  nature.  Now 
let  us  examine  the  last  three  of  these  more  at  length. 

§  60.    ' '  Solicitation  to  Crime. ' ' 

(Eng.  King's  Bench,  1801.)     Asking  Servant  to  Steal.    The  de- 

(178) 
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fendant  was  indicted  for  soliciting  and  enticing  a  servant  to  steal 
the  goods  of  his  master ;  and  the  defendant  contended,  that  as  noth- 
ing was  done,  no  crime  was  committed.  The  judges  delivered  their 
opinions  seriatim,  and  unanimously  pronounced  it  an  indictable 
offense.  LE  BLANC,  J.  •  •  •  A  solicitation  or  inciting  of  an- 
other, by  whatever  means  it  is  attempted,  is  an  act  done,  and  that 
such  an  act  done  with  a  criminal  intent,  is  punishable  by  indictment, 
has  been  clearly  established  by  the  several  cases  referred  to.     •     • 

•  LAWRENCE,  J.  All  such  acts  or  attempts  as  tend  to  the  preju- 
dice of  the  community,  are  indictable.  Then  the  question  is,  whether 
an  attempt  to  incite  another  to  steal  is  not  t)rejudicial  to  the  com- 
munity; of  which  there  can  be  no  doubt.      LORD  KENYON,  C.  J. 

•  •  •  It  is  argued  that  a  mere  intent  to  commit  evil  is  not  indict- 
able without  an  act  done;  but  is  there  not  an  act  done,  when  it  is 
charged  that  the  defendant  solicited  another  to  commit  a  felony? 
The  solicitation  is  an  act ;  and  the  answer  given  at  the  bar  is  decisive 
that  it  would  be  sufficient  to  constitute  an  overt  act  of  high  treason. 

•  •  *  Gross,  J.,  concurred.  R.  v.  Higgins,  2  Bast  5,  Ke.  83,  Mi. 
337. 

(Conn.  Sup.  Ct.,  1828.)  Soliciting  Adultery.  Information  for 
writing  and  sending  to  a  married  woman  of  good  repute  a  letter, 
stating,  **I  think  we  have  played  peep-abo  long  enough.  •  •  • 
It  is  highly  necessary  that  lovers  meet,  in  order  to  understand  each 
other's  minds.  I  do  believe  it  was  your  intention  to  have  met  me  a 
week  ago  last  Sunday.  •  •  •  Now,  if  you  will  call  at  my  house 
to-morrow,  in  the  afternoon,  at  3  o'clock.*'  The  information 
charged  that  the  writer  intended  to  insult,  debauch,  and  seduce; 
accuse  of  libidinous  actions;  and  solicit  to  commit  adultery.  Plea, 
not  guilty.  Verdict,  guilty.  He  moved  in  arrest  of  judgment,  and 
reserved  the  case  for  this  court's  opinion.  PETERS,  J.  *  *  * 
Admitting  that  the  letter  in  question  is  not  a  libel_,  it  is  certainly  a 
solicitation  to  commit  a  greater  crime.  It  explicitly  invites  Mrs. 
White  to  make  an  assignation  to  meet  the  defendant  at  his  house, 
or  at  some  other  place,  to  commit  adultery  with  him.  I  have  already 
shown,  that  adultery  is  a  very  great  crime,  once  capital,  now  punish- 
able like  most  other  felonies.  •  •  •  And  an  attempt  to  commit, 
or  a  solicitation  of  another  to  commit  such  a  crime,  must  be  at  least 
a  high  crime  and  misdemeanor.  •  •  •  Motion  in  arrest  over- 
ruled.   8.  V.  Avery,  7  Conn.  266,  18  Am.  Dec.  105,  F.  149. 

(Wash.  Sup.  Ct.,  1894.)  Same.  SCOTT,  J.  The  defendant  was 
charged  with  attempting  to  commit  adultery  and  was  convicted.    • 

•  •  A  motion  in  arrest  of  judgment,  on  the  ground  that  the  infor- 
mation did  not  charge  any  offense,  was  made,  which  the  court 
granted,  and  ordered  the  defendant  discharged.    The  state  appeals. 

•  •  •  The  onh*^  question  presented  and  argued  by  appellant  is 
as  to  whether  solicitation  to  commit  adultery  is  an  attempt  to  commit 
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adultery.  *  •  •  It  being  impossible  for  one  alone  to  commit 
adultery,  as  that  requires  the  co-operation  of  two  persons,  it  would 
seem  to  follow  logically  that  one  acting  singly  could  not  make  an 
attempt.  One  person  could  no  more  attempt  to  commit  adultery 
than  he  could  attempt  to  commit  a  riot,  which  under  our  statues, 
requires  the  participation  of  three  or  more  persons.  •  •  •  In 
Smith  V.  C.  (1867),  54  Pa.  St.  209,  3  L.  675,  it  was  held  that  such 
solicitation  did  not  amount  to  an  attempt.  A  distinction  has  been 
sought  to  be  drawn  in  this  particular,  to  the  effect  that  solicitation 
to  commit  adultery  is  indictable  as  an  attempt  in  those  states  where 
adultery  is  a  felony,  which  was  the  case  in  the  state  of  Connecticut, 
while  in  Pennsylvania  adultery  was  but  a  misdejneanor.  The  dis- 
tinction attempted  to  be  drawn,  it  seems  to  us,  is  not  sound  in  prin- 
ciple. It  is  based  on  the  ground  that  in  trivial  misdemeanors  the  law 
will  look  upon  an  attempt  to  commit  them  as  not  of  sufficient 
gravity  to  justify  or  call  for  punishment.  The  decision  of  the 
case  last  cited,  however,  was  not  founded  upon  this  distinction, 
although  it  recognizes  the  fact  that  such  a  one  has  been  some- 
times made,  in  citing  S.  v.  Avery  [above].  The  court  evidently 
entertaiued  a  different  view.  The  opinion  says:  **An  attempt 
to  commit  a  misdemeanor  is  a  misdemeanor,  whether  the  offense 
is  created  by  statute  or  was  an  offense  at  common  law."  • 
•  •  In  Shannon  v.  C,  14  Pa.  St.  226,  it  was  held  that  a  conspiracy 
to  commit  adultery  was  not  an  offense;  and  in  Miles  v.  S.,  58  Ala. 
390,  a  similar  decision  was  arrived  it.  Adultery  was  but  a  mis- 
demeanor, however,  in  that  state  also,  though  it  is  not  apparent  that 
any  importance  was  attached  to  thii  fact  in  either  of  these  cases. 
In  Cox  V.  P.,  82  111.  191,  it  was  held  that  solicitation  to  commit 
incest  was  not  an  attempt  to  commit  the  crime  of  incest,  which  was 
a  felony.  •  •  •  Suppose  the  consent  of  the  other  person  is  ob- 
tained, and,  in  pursuance  of  it,  if  there  is  no  immediate  opportunity 
to  gratify  the  then  mutual  desire,  a  conspiracy  is  entered  into  to 
commit  the  offense  between  these  persons,  which  involves  the  ex- 
pressed consent  and  agreement  of  both  of  them,  and  some  under- 
standing between  them  as  to  when  and  where  the  offense  shall  be 
committed,  and  the  naming  of  a  propitious  time  and  place  to  commit 
it.  It  seems  that  this  would  be  much  more  in  the  way  of  an  attempt 
than  the  case  presented  here;  and  if  that  does  not  amount  to  an 
offense  or  an  attempt,  how  can  it  be  said  that  such  an  intention  and 
willingness,  coupled  with  solicitation  upon  the  part  of  one  person 
only,  can  amount  to  an  attempt  to  commit  the  offense?  We  are  of 
opinion  that  the  judgment  of  the  superior  court  should  be  affirmed. 
Dunbar,  C.  J.,  Hovt,  Stiles,  and  Anders,  JJ.,  concur.  S.  v.  Butler, 
8  Wash.  194,  35  Pac.  1093,  40  Am.  St.  Rep.  900,  25  L.  R.  A.  434. 

(Mass.  Sup.  Judicial  Ct.,  1839.)  Purchasing  Spirituous  Liquor 
Sold  in  Violation  of  Statute  was  held  not  an  indictable  offense,  either 
at  common  law  as  inducing  the  seller  to  commit  a  misdemeanor,  or 
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under  the  statute.  The  question  arose  on  habeas  corpus  to  release 
the  purchaser  from  imprisonment  for  contempt  in  refusing  to  testify 
to  the  grand  jury,  as  to  the  sale,  claiming  privilege  against  self- 
incrimination.  SHAW,  C.  J.  *  •  •  It  is  djflScult  to  draw  any 
precise  line  of  distinction  between  the  cases  in  which  the  law  holds 
it  a  misdemeanor  to  counsel,  entice,  or  induce  another  to  commit  a 
crime,  and  where  it  does  not.  In  general  it  has  been  considered  as 
applying  to  cases  of  felony,  though  it  has  been  held  that  it  does  not 
depend  upon  the  mere  legal  and  technical  distinction  between  felony 
and  misdemeanor.  One  consideration,  however,  is  manifest  in  all 
the  cases ;  and  that  is  that  the  offense  proposed  to  be  committed  by 
the  counsel,  advice,  or  enticement  of  another,  is  of  a  high  and 
aggravated  character,  tending  to  breaches  of  the  peace  or  other 
great  disorder  and  violence,  being  what  are  usually  considered  mala 
in  se.  •  *  •  Prisoner  remanded  to  custody.  C.  v.  Willard,  22 
Pick.  476. 

(111.  Sup.  Ct.,  1872.)  An  Oflfer  to  Take  a  Bribe,  made  by  an  alder- 
man of  the  Chicago  common  council  to  influence  his  oflScial  action, 
was  charged  in  an  indictment  in  common  law  form;  and  it  was 
conceded  that  there  was  no  statute  making  such  act  an  offense, 
though  such  action  by  some  public  oflScers  was  expressly  made  crim- 
inal. The  indictment  was  sustained  and  defendant  appealed. 
THORNTON,  J.  •  •  •  It  is  contended  that  the  act  charged 
does  not  fall  within  any  of  the  common  law  definitions  of  bribery; 
that  no  precedent  can  be  found  for  such  an  offense;  and  that,  as 
propositions  to  receive  bribes  have  probably  often  been  made,  and  as 
no  case  can  be  found  in  which  they  were  regarded  as  criminal,  the 
conclusion  must  follow  that  the  offense  charged  is  no  offense.  •  • 
•  The  attempt  to  bribe  a  privy  councillor,  to  procure  an  office,  was 
an  offense  at  common  law.  R.  v.  Vaughan,  4  Burr.  2494.  In  that 
case,  Lord  Mansfield  said:  ''Wherever  it  is  a  crime  to  take,  it  is  a 
crime  to  give.  They  are  reciprocal.  And  in  many  cases,  especially 
in  bribery  at  elections  to  parliament,  the  attempt  is  a  crime.  It  is 
complete  on  his  side  who  offers  it."  Why  is  the  mere  unsuccessful 
attempt  to  bribe  criminal?  The  officer  refuses  to  take  the  offered 
reward,  and  his  integrity  is  untouched,  his  conduct  uninfluenced  by 
it.  The  reason  for  the  law  is  plain.  "The  offer  is  a  sore  temptation 
to  the  weak  or  the  depraved.  It  tends  to  corrupt;  and  as  the  law 
abhors  the  least  tendency  to  corruption,  it  punishes  the  act  which  is 
calculated  to  debase,  and  which  may  affect  prejudicially  the  morals 
of  the  community.  The  attempt  to  bribe  is,  then,  at  common  law  a 
misdemeanor;  and  the  person  making  the  offer  is  liable  to  indict- 
ment and  punishment.  *  •  •  The  distinction  between  an  offer 
to  bribe  and  a  proposal  to  receive  one,  is  exceedingly  nice.  The 
difference  is  wholly  ideal.  If  one  man  attempt  to  bribe  an  officer, 
and  influence  him,  to  his  own  degradation  and  to  the  detriment  of 
the  public,  and  fail  in  his  purpose,  is  he  more  guilty  than  the  officer. 
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wht)  is  willing  to  make  sale  of  his  integrity,  debase  himself,  ^d  who 
solicits*  to  be  purchased,  to  induce  a  discharge  of  his  duties?  The 
prejudicial  eftects  upon  society  are,  at  least,  as  great  in  the  one  case 
as  in  the  other;  the  tendency  to  corruption  is  as  potent;  and  when 
the  officer  makes  the  proposal,  he  is  not  only  degraded,  but  the 
public  service  suffers  thereby.  According  to  the  weU-established 
principles  of  the  common  law,  the  proposal  to  receive  the  bribe  was 
an  act  which  tended  to  the  prejudice  of  the  community,  greatly  out- 
raged public  decency,  was  in  the  highest  degree  injurious  to  the 
public  morals,  was  a  gross  breach  of  othcial  duty,  and  must  therefore 
be  regarded  as  a  misdemeanor,  for  which  the  party  is  liable  to  indict- 
ment. It  is  an  oifense  more  serious  and  corrupting  in  its  tendencies 
than  an  ineffectual  attempt  to  bribe.  In  the  one  case  the  officer 
spurns  the  temptation,  and  maintains  his  purity  and  integrity;  in 
the  other,  he  manifests  a  depravity  and  dishonesty  existing  in  him- 
self, which,  when  developed  by  the  proposal  to  take  a  bribe,  if  done 
with  a  corrupt  intent,  should  be  punished ;  and  it  would  be  a  slander 
upon  the  law  to  suppose  that  such  conduct  cannot  be  checked  by 
appropriate  punishment.  In  holding  that  the  act  charged  is  indict- 
able, we  are  not  drifting  into  judicial  legislation,  but  are  merely 
applying  old  and  well  settled  principles  to  a  new  state  of  facts.  * 
•     •    Walsh  V.  P.,  65  Ul.  58,  16  Am.  Kep.  569,  B.  128. 

(Pa.  Sup.,  1892.)  Indictment  for  Solicitation  to  Murder.  Defend- 
ant moved  to  quash,  and  appealed  from  order  denying  the  motion. 
Per  CURIAM.  •  •  •  It  may  be  conceded  that  the  mere  intent 
to  commit  a  crime,  where  such  intent  is  undisclosed  and  nothing  done 
in  pursuance  of  it,  is  not  the  subject  of  an  indictment.  But  there 
was  something  more  than  an  undisclosed  intent  in  this  case.  There 
was  the  direct  solicitation  to  commit  a  murder,  and  an  offer  of 
money  as  a  reward  for  its  commission.  This  was  an  act  done,  a  step 
in  the  direction  of  the  crime ;  and,  had  the  act  been  perpetrated,  the 
defendant  would  have  been  liable  to  punishment  as  an  accessary  to 
the  murder.  It  needs  no  argument  to  show  that  such  an  act  affects 
the  public  policy  and  economy  in  a  serious  manner.  •  •  • 
Affirmed.  0.  v.  Randolph,  146  Pa.  St.  83,  23  Atl.  388,  28  Am.  St.  Rep. 
782,  B.  134,  Kn.  85. 

(6a.  Sup.  Ct.,  1858.)     Soliciting  Arson  and  Making  False  Key. 

Griffin  was  indicted  and  convicted  in  Morgan  county  for  an  attempt 
to  steal  jewelry  from  the  storehouse  of  one  Richter,  in  said  county. 
The  proof  showed  that  Griffin,  while  in  Morgan  county,  took  the 
impression  on  tin  of  the  key  to  the  door  of  the  building ;  returned  to 
the  city  of  Savannah,  where  he  resided ;  made  a  key  for  the  purpose 
of  entering  the  storeroom ;  sent  it  in  a  box  of  fruit  by  express  to  one 
Jones,  in  Morgan  county,  who  feignedly  agreed  to  become  the  ac- 
complice of  Griffin  in  the  crime ;  and  who,  after  plundering  the  store 
of  its  most  valuable  contents,  was  to  fire  the  building,  in  which 
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Griffin  was  interested,  and  who  had  previously  effected  an  insurance 
on  the  premises.  Jones  was  then  to  meet  Griffiji  at  the  79-mile 
station  on  the  Central  Railroad,  and  divide  with  him  the  spoils. 
LUMPKIN,  J.  *  •  •  Was  the  conviction  of  Griffin  in  Morgan 
county,  for  an  attempt  to  commit  larceny  from  the  house,  legal  f 
For  myself,  I  entertain  not  a  doubt  upon  the  question.  What  is  an 
attempt  to  commit  a  crime  f  It  is  an  endeavor  to  accomplish  it,  but 
falling  short  of  execution  of  the  ultimate  design.  In  many  cases  it 
is  difficult  to  determine  the  difference  between  preparations  and 
attempts  to  commit  crime.  One  may  intend  to  commit  a  crime,  and 
do  many  things  towards  its  commission,  and  yet  repent  of  his  pur- 
pose. The  law  gives  to  such  an  one  a  locus  penitentiae.  •  •  • 
Did  he  countermand  his  repeated  instigations  to  his  supposed  con- 
federate, urging  him  to  the  speedy  execution  of  his  diabolical 
scheme?  Did  he  recall  the  key?  On  the  contrary,  had  he  not  con- 
sxunmated  his  part  of  the  preparations — all  that  he  had  to  do  except 
to  share  the  spoils  ?  And  was  he  not  waiting  in  hopeful  anxiety  to 
learn  the  result — to  welcome  the  glad  tidings  that  a  large  portion 
of  Madison  was  in  ashes,  that  Richter  perhaps  was  beggared,  and  to 
wrench  from  the  insurance  office  the  rewards  of  his  iniquity?  Let 
his  letters  respond.  •  •  •  It  matters  not  to  me  whether  the 
proof  in  this  case  would  have  made  Griffin  a  principal  or  an  acces- 
sory provided  the  crime  had  been  actually  committed.  He  would 
have  been  one  or  the  other.  •  •  •  [McDonald,  J.,  filed  an  opin- 
ion to  the  same  effect.]  BENNING,  J.,  dissenting.  *  •  •  Pro- 
curing another  to  Qommit  a  crime  is  in  fact  a  different  thing  from 
committing  it  yourself.  Different  words  are  needed  to  express  it; 
different  proofs,  to  establish  it.  It  is  also  a  different  thing  in  law. 
*  •  •  This  is  my  conclusion.  I  know,  that  there  stands  opposed 
to  it,  a  New  York  case,  P.  v.  Bush,  4  Hill  133.  •  *  •  Affirmed. 
GriflBn  v.  8.,  26  Ga.  493,  F.  141. 

(S.  Car.  Sup.  Ct.,  1892.)  Same— Whether  an  Attempt  and  Indict- 
able. McIVER,  C.  J.  The  defendant  was  indicted  for  soliciting 
another  to  commit  the  crime  of  arson.  •  •  •  Bowers  promised 
to  give  Mayer  $10  if  he  would  burn  the  house,  and  handed  him 
matches,  with  a  request  that  he  would  burn  the  house,  which  request 
and  promise  were  promptly  refused;  and  that  ended  it.  His  honor 
held  **that  a  naked  solicitation  promptly  rejected,  is  wanting  in  the 
essential  elements  of  an  attempt  to  commit  a  felony,  and  is  not 
indictable. ' '  He  therefore  suggested  that  an  order  should  be  drawn 
quashing  the  indictment,  which  was  accordingly  done.  From  this 
ruling  and  order  the  state  appeals.  •  •  •  There  is  no  doubt 
that  there  is  some  conflict  of  authority  as  to  the  question  whether 
mere  solicitation  to  commit  a  felony  constitutes,  of  itself,  an  attempt 
to  commit  the  felony;  one  of  the  leading  text-writers  on  criminal 
law  (Wharton)  denying  the  proposition,  while  another  standard 
text-writer  (Bishop)   supports  it.     But  we  need  not  go  into  that 
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question  here,  for  in  this  case  the  offense  charged  does  not  consist  of 
mere  solicitation  to  commit  a  felony,  but  it  is  accompanied  with 
acts— offering  a  bribe  and  furnishing  the  means  with  which  the 
felony  could  be  committed.  •  •  •  There  can  be  no  doubt  that  a 
person  may  commit  a  felony  either  by  his  own  hand  or  by  the  hand 
of  another,  prompted  and  encouraged  by  him,  and  if  he  undertakes 
to  commit  a  felony  by  his  own  hand  and  his  purpose  is  frustrated 
by  the  failure  of  the  inanimate  agencies  which  he  employs  to  serve 
his  felonious  purpose,  he  would  unquestionably  be  guilty  of  an 
attempt  to  commit  a  felony.  Upon  the  same  principle,  if,  instead  of 
undertaking  with  his  own  hand  to  effect  his  felonious  purpose,  he 
undertakes  to  employ  the  agency  of  another,  furnishing  him  with 
the  means  requisite  to  effect  his  purpose,  and  offering  him  an  induce- 
ment to  do  so,  the  fact  that  such  agent  fails  him  will  not  relieve 
him  from  responsibility  for  that  which  he  not  only  intended  to  have 
done,  but  which  he  took  the  necessary  steps  to  accomplish.  •  •  • 
The  offense  charged  is  the  solicitation  of  another  to  commit  a  felony, 
which  seems  to  be  treated  in  some  of  the  cases  as  a  different  offense 
from  that  of  an  attempt  to  commit  a  felony.  [Citing  and  comment- 
ing on  Stabler  v.  C,  95  Pa.  St.  318,  40  Am.  Rep.  653,  sustaining  con- 
viction of  solicitation  to  murder,  and  reversing  conviction  on  a  coimt 
for  attempt.]  *  *  *  If ,  therefore,  the  indictment  in  this  case  be 
regarded  as  an  indictment  for  soliciting  another  to  commit  a  felony, 
and  not  as  an  indictment  for  an  attempt  to  commit  a  felony,  we 
think  it  can  be  sustained  if  its  allegations  are  established  by  the 
proof.  R.  V.  Iliggins,  2  East  5  [above]  ;  P.  v.  Bush,  4  Hill  (N.  Y.) 
133;  S.  V.  Avery,  7  Conn.  266  [above].  •  •  •  Case  remanded  for 
trial.  8.  v.  Bowers,  35  S.  Car.  262,  14  S.  iJ.  488,  28  Am.  St.  Rep.  847, 
15  L.  R.  A.  199. 

That  solicitation  to  murder  by  poisoning  was  not  an  attempt  is  held  in  Hicks  v.  C,  86  Va. 
ns,  9  S.  E  10S4. 10  Am.  St.  Rep.  891. 

§61.    "Conspiracy." 

(Md.  Ct.  of  App.,  1821.)  General  Nature— History  of  Law  of  Con- 
spiracy. James  A.  Buchanan,  president  of  the  Baltimore  office  of 
deposit  of  the  Bank  of  the  TTnited  States,  James  McCnlloh,  cashier 
of  that  office,  and  George  Williams,  a  director  of  the  bank,  were 
indicted  for  a  conspiracy  to  embezzle  $1,500,000  of  the  currency 
notes  of  the  bank.  Defendants  demurred  that  no  offense  was  stated. 
The  county  court  (Hanson,  Ward,  J  J.,  and  Dorsey,  C.  J.)  sustained 
the  demurrer,  Dorsey,  C.  J.,  dissenting.  The  state  brings  error. 
BUCHANAN,  J.  •  *  •  Much  reliance  is  placed  on  the  statute  33 
Edw.  I,  c.  2,  de  conspiratoribus,  on  the  supposition  that  the  offense  of 
conspiracy  was  originally  created  by  that  statute ;  or,  if  it  was  a  com- 
mon law  offense,  that  the  statute  either  contained  a  definition  of  all 
the  conspiracies  that  were  before  indictable  at  common  law,  or  an- 
nulled the  common  law,  and  rendered  dispunishable  all  conspiracies 
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but  such  as  it  defines.  •  *  •  But  by  a  course  of  decisions  running 
through  a  space  of  more  than  four  hundred  years,  from  the  reign  of 
Edward  III.  to  the  59th  of  George  III.,  without  a  single  conflicting 
adjudication, 

These  Points  are  Clearly  Settled:  (1)  That  the  offense  of  con- 
spiracy is  of  common  law  origin,  and  not  restricted  or  abridged  by 
the  statute  33  Edw.  I.  (2)  That  a  conspiracy  to  do  any  act  that  is 
criminal  per  se,  is  an  indictable  offense  at  common  law,  for  which  it 
can  scarcely  be  necessary  to  offer  any  authority.  (3)  That  an  indict- 
ment will  lie  at  common  law — First,  for  a  conspiracy  to  do  an  act 
not  illegal,  nor  punishable  if  done  by  an  individual,  but  immoral 
only,  as  in  R.  v.  Grey  [§  192],  •  •  •  and  R.  v.  Delaval  [§  19].  Sec- 
ond, for  a  conspiracy  to  do  an  act  neither  illegal  nor  immoral  in  an 
individual,  but  to  effect  a  purpose,  which  has  a  tendency  to  preju- 
dice the  public,  as  in  R.  v.  Journeymen  Tailors  of  Cambridge,  for  a 
conspiracy  to  raise  their  wages,  either  of  whom  might  legally  have 
done  SO;  and  R.  v.  Edwards.  Third,  for  a  conspiracy  to  extort 
money  from  another,  or  to  injure  his  reputation  by  means  not  indict- 
able if  practiced  by  an  individual,  as  by  verbal  defamation,  and  that, 
whether  it  be  to  charge  him  with  an  indictable  offense  or  not,  as  in 
re  Timberley,  Child  v.  North,  R.  v.  Armstrong,  R.  v.  Best,  R.  v.  Kin- 
nersly,  R.  v.  Brian,  R.  v.  Parsons,  and  R.  v.  Rispal.  Fourth,  for  a 
conspiracy  to  cheat  and  defraud  a  third  person,  accomplished  by 
means  of  an  act  which  would  not  in  law  amount  to  an  indictable 
cheat,  if  effected  by  an  individual,  as  in  re  Breerton,  R.  v.  Skirret, 
R.  V.  Macarty,  R.  v.  Orbell,  R.  v.  Wheatly,  and  R.  v.  Lara.  Fifth, 
for  a  malicious  conspiracy  to  impoverish  or  ruin  a  third  person  in 
his  trade  or  profession,  as  in  R.  v.  Cope,  R.  v.  Eccles,  R.  v.  Leigh 
(Macklin's  Case),  and  the  case  of  Clifford  v.  Brandon.  Sixth,  for 
a  conspiracy  to  defraud  a  third  person  by  means  of  an  act  not  per 
se  unlawful,  and  though  no  person  be  thereby  injured,  as  in  R.  v. 
Robinson,  R.  v.  Berenger,  and  R.  v.  Edwards.  Seventh,  for  a  bare 
conspiracy  to  cheat  or  defraud  a  third  person,  though  the  means  of 
effecting  it  should  not  be  determined  on  at  the  time,  as  in  R.  v.  Gill. 
Eighth,  that  a  conspiracy  is  a  substantive  offense,  and  punishable  at 
common  law,  though  nothing  be  done  in  execution  of  it.  as  in  the 
Book  of  Assizes,  c.  44;  Poulterer's  Case,  R:  v.  Edwards,  R.  v.  Eccles, 
R.  V.  Berenger,  and  R.  v.  Gill ;  and  all  the  authorities,  that  the  con- 
spiracy is  the  gist  of  the  offense.  And,  ninth,  that  in  a  prosecution 
for  a  conspiracy,  it  is  sufficient  to  state  in  the  indictment  the  con- 
spiracy and  the  object  of  it;  and  that  the. means  by  which  it  was 
intended  to  be  accomplished  need  not  be  set  out,  being  only  matters 
of  evidence  to  prove  the  charge,  and  not  the  crime  itself,  and  may 
be  perfectly  indifferent,  as  in  R.  v.  Eccles,  and  R.  v.  Gill. 

nrom  All  Which  it  Results  that  every  conspiracy  to  do  an  unlaw- 
ful act,  or  to  do  a  lawful  act  for  an  illegal,  fraudulent,  malicious, 
or  corrupt  purpose,  or  for  a  purpose  which  has  a  tendency  to  preju- 
dice the  public  in  general,  is  at  common  law  an  indictable  offense, 
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though  nothing  be  done  in  execution  of  it,  and,  no  matter  by  what 
means  the  conspiracy  was  intended  to  be  effected,  which  may  be 
perfectly  indifferent,  and  makes  no  ingredient  of  the  crime,  and 
therefore  need  not  be  stated  in  the  indictment.  •  •  •  There  is 
nothing  in  the  objection  that  to  punish  a  conspiracy  where  the  end 
is  not  accomplished,  would  be  to  punish  a  mere  unexecuted  inten- 
tion. It  is  not  the  bare  intention  that  the  law  punishes,  but  the  act 
of  conspiring,  which  is  made  a  substantive  offense,  by  the  nature  of 
the  object  intended  to  be  effected.  And  in  that  respect  conspiracies 
are  analogous  to  unlawful  assemblies.  *  *  *  It  has  been  con- 
tended that  as  an  improper  use  or  embezzlement  of  the  funds  of  the 
bank,  by  either  the  president  or  cashier  of  the  oflSce,  would  in  law 
be  only  a  breach  of  trust,  a  combination  to  effect  the  same  purpose 
cannot  amount  to  an  indictable  offense.  But,  however  ingeniously 
urged,  there  does  not  appear  to  be  anything  in  the  argument,  when 
stripped  of  the  dazzling  attire  in  which  it  was  clothed ;  seeing,  as  has 
been  shown,  that  to  constitute  an  indictable  conspiracy,  it  is  not 
necessary  that  the  act  conspired  to  be  done  should,  if  effected  by 
an  individual,  be  such  as  would  per  se  amount  to  an  indictable 
offense.  It  seems,  therefore,  to  be  perfectly  clear,  both  on  principle 
and  authority,  that  the  matter  charged  in  each  count  in  the  indict- 
ment constitutes  a  punishable  conspiracy  at  common  law,  and  that 
that  portion  of  the  common  law  is  in  force  in  this  state.  •  •  • 
[Chase,  C.  J.,  delivered  a  concurring  opinion.]  Judgment  reversed 
and  demurrer  overruled.  8.  v.  Buchanan,  5  Har.  &  J.  317,  9  Am. 
Dec.  534,  F.  151,  Mi.  358. 

(Eng.  Queen's  Bench,  1705.)  Without  Overt  Act.  Indictment 
stated  that  defendants,  intending  to  oppress  and  defame  one  H,  did 
falsely  and  maliciously  contrive,  conspire,  meet,  and  agree  falsely 
to  charge  the  said  H,  etc.  Upon  demurrer,  it  was  held  by  the  court, 
that  though  nothing  be  done  in  prosecution  of  the  unlawful  agree- 
ment, yet  it  is  a  complete  and  consummated  offense  of  itself;  and 
whether  the  conspiracy  be  to  charge  a  temporal  or  ecclesiastical 
offense  on  an  innocent  person,  it  makes  no  difference.  R.  v.  Best, 
2  Ld.  Raym.  1167,  1  Salk.  174. 

(Eng.  King's  Bench,  1811.)  Conspire  to  Trespass.  The  defend- 
ants were  indicted  and  convicted  of  conspiring  to  commit  a  civil 
trespass  upon  property  by  agreeing  to  go,  and  by  going  into,  a  pre- 
serve for  hares,  the  property  of  another,  for  the  purpose  of  snaring 
them;  it  was  alleged  to  be  done  in  the  night-time;  and  that  the 
defendants  were  armed  with  offensive  weapons,  for  the  purpose  of 
opposing  resistance  to  any  endeavors  to  apprehend  or  obstruct  them. 
On  motion  to  arrest  judgment,  LORD  ELLENBOROUGH,  C.  J.,  said 
he  should  be  sorry  to  have  it  doubted  whether  persons  agreeing  to 
go  and  sport  upon  another's  ground,  in  other  words,  to  commit  a 
civil  trespass,  should  be  thereby  in  peril  of  an  indictment  for  an 
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offense  which  would  submit  them  to  an  infamous  punishment.    Mo- 
tion granted.    R.  v.  Turner,  13  East  228,  B.  805. 

(Bug.  Nisi  Prius,  1816.)  Proof  of  Ooncort — False  Warranty.  P, 
one  of  the  defendants,  had  advertised  the  sale  of  horses,  undertaking 
to  warrant  their  soundness;  and  upon  an  application  by  A  at  P's 
stables,  another  of  the  defendants  stated  that  he  well  knew  the 
horse  which  he  showed  to  A;  and  that,  as  P's  agent,  he  would  war- 
rant him  sound.  A  bought  the  horse,  and  the  receipt  contained  a 
warranty,  and  a  clause  that  he  should  be  returned  if  disapproved  of 
within  a  week.  Soon  after  the  sale,  it  being  discovered  that  the 
horse  was  of  no  value,  A  indicted  the  defendants  for  conspiring  to 
defraud  him  by  selling  an  imsound  horse.  LORD  BLLENBOROUGH 
intimated  that  the  case  did  not  assume  the  shape  of  a  conspiracy; 
the  evidence  would  not  warrant  any  proceeding  beyond  that  of  an 
action  on  the  warranty,  for  the  breach  of  a  civil  contract.  If  this 
(he  said)  were  to  be  considered  to  be  an  indictable  offense,  then 
instead  of  all  the  actions  which  had  been  brought  on  warranties, 
the  defendants  ought  to  have  been  indicted  as  cheats.  And  that  no 
indictment  in  a  case  like  this  could  be  maintained,  without  evidence 
of  concert  between  the  parties  to  effectuate  a  fraud.  The  defend- 
ants were  accordingly  acquitted.  B.  v.  Pywell  et  al.,  1  Starkie  402, 
B.  807,  Ke.  409. 

(N.  Ham.  Superior  Ct.  of  Judicature,  1844.)  Lawful  Act  by 
Fraudulent  Means — ^Election.  Indictment  for  conspiracy.  GIL- 
CHRIST, J.  The  allegations  in  the  indictment  in  relation  to 
which  the  questions  arise,  are  that  the  respondents  conspired 
to  induce  sundry  persons,  by  issuing  to  them  fraudulent  policies 
of  insurance,  to  appear  at  the  annual  meeting  of  the  company, 
and  vote  for  directors  without  right.  *  •  •  In  the  first  place, 
we  have  no  doubt  that  a  conspiracy  is  an  indictable  offense  in 
this  state.  It  is  punishable  at  common  law,  its  punishment  is  not 
repugnant  to  our  institutions,  and  it  is  an  offense  productive  of  as 
much  injury,  and  as  deserving  reprehension  under  one  form  of 
government  as  another.  •  •  •  The  authorities  agree  in  stating 
that  a  conspiracy  is  a  confederacy  to  do  an  unlawful  act,  or  a  law- 
ful act  by  unlawful  means,  whether  to  the  prejudice  of  an  individual, 
or  of  the  public,  and  that  it  is  not  necessary  that  its  object  should 
be  the  commission  of  a  crime.  1  Hawkins  P.  C.  c.  72.  *  *  • 
Whether  this  indictment  charges  the  respondents  with  a  conspiracy 
to  do  an  unlawful  act,  is  a  question  which  does  not  arise,  and  has 
not  been  made  upon  the  argument.  We  assume,  therefore,  that  the 
ultimate  object  which  the  respondents  had  in  view  was  not  illegal. 
Their  purpose  was  to  procure  the  election  of  certain  persons  as 
directors  of  the  company,  and  thereby  to  cause  themselves  to  be 
employed  in  the  service  of  the  company;  and  this  end,  pursued  in 
a  legitimate  and  open  manner,  and  without  deceiving  or  attempting 
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to  deceive  and  defraud  those  who  had  the  power  and  right  to  em- 
ploy them,  or  to  aid  them  in  their  purposes,  was  as  unobjectionable' 
as  any  pursuit  whatever.  But  if,  by  an  insatiate  appetite  for  gain, 
the  respondents  kept  exclusively  in  view  the  object  to  be  accom- 
plished, lost  sight  of  honesty  and  fairness  in  the  means  used  to  eifect 
it,  and  resorted  to  fraud  and  falsehood,  in  such  case  they  have  made 
themselves  amenable  to  the  law.  Assuming,  then,  that  the  purpose 
of  the  respondents  was  lawful,  still,  if  the  means  used  to  effect  it  be 
unlawful,  the  offense  will  be  complete.  The  illegality  of  the  means 
in  such  case  must  be  explained  by  proper  statements,  and  estab- 
lished by  proof.  2  Russ.  on  Crimes  569;  R.  v.  Seward,  1  Ad.  &  E. 
706;  R.  V.  Eccles,  3  Dougl.  337;  Archb.  Cr.  PI.  390,  391.  •  •  • 
Having  a  corrupt  purpose  in  view,  are  they  the  less  criminal  because 
they  prostituted  the  forms  of  law  to  enable  them  to  subserve  that 
purpose?  Is  the  fraud  on  the  company  any  lessV  The  transaction, 
if  known,  certainly  could  have  no  other  than  an  injurious  effect  upon 
the  standing  of  the  company  with  the  public.  The  object  of  the 
company  was  to  indemnify  the  public  against  the  hazards  of  fire, 
and  a  large  number  of  persons  had  a  deep  interest  in  its  well  being, 
and  the  injurious  effect  of  such  a  combination  was  of  such  a  kind 
that  common  prudence  would  not  enable  one  to  guard  himself 
against  it.  If  the  respondents  desired  to  secure  the  election  of  cer- 
tain persons  as  directors,  they  might  well  enough  have  induced  their 
friends  to  become  members  of  the  company;  they  might  have  can- 
vassed for  votes ;  they  might  have  resorted  to  the  ordinary  practices 
of  electioneering.  They  might  have  used  all  those  arts  which  the 
good  sense  and  right  feeling  of  every  disinterested  man  condemn, 
although  the  moral  sense  of  the  public  may  not  be  sufficiently  pure 
to  discountenance  them.  But  all  this  might  have  been  done  without 
an  actual  fraud,  or  even  with  no  fraudulent  intent.  But  here  there 
was  a  gross  fraud.  By  whose  votes  were  the  directors  to  be  elected  T 
It  was  not  by  bona  fide  members  of  the  company.  It  was  not  by 
those  whose  membership  was  the  result  of  a  positive  contract  to  con- 
tinue for  a  definite  period.  It  was  not  by  those  who  intended  to 
take  upon  themselves  certain  responsibilities,  in  consideration  of 
certain  benefits  to  be  derived  from  the  company.  But  the  contracts, 
except  for  one  selfish  and  specific  purpose,  were  false.  In  their 
substance  they  were  wrongful  and  fraudulent.  They  were  honest 
only  in  their  form  and  outward  seeming.  They  were  to  exist  only 
as  blinds  to  those  whose  interests  depended  on  their  being  honest, 
upon  their  being  anything  but  what  they  were  in  fact.  The  choice 
of  directors  in  such  an  association  is  of  the  last  importance.  •  • 
•  They  should,  of  course,  be  elected  by  those  only  who  have  a 
positive  interest  in  the  success  of  the  company.  But  this  combina- 
tion intended  that  they  should  be  chosen  by  persons  to  whom  its 
interests  were  immaterial;  who  took  their  policies  under' a  fraudu- 
lent pretense,  and  who  were  brought  forward  to  outvote  the  unsus- 
picious members  of  the  association,  who  were  ignorant  of  this  con- 
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certed  action.     Can  we  say  that  this  was  not  a  fraud?     •     •     • 
Judgment  on  verdict.    S.  v.  Bmnihain,  15  N.  H.  396,  Kn.  318. 

Ace.  as  to  implied  abrogation  by  general  statutes :     S.  v.  Pulle,  S  8. 

(111.  Sup.  Ct.,  1860.)  What  Unlawfulness— Certainty— Seduction. 
Schwab,  Smith,  and  Allen  were  indicted  for  conspiring  to  procure, 
by  false  pretenses  and  other  fraudulent  means,  one  Lizzie  Engles 
(age  16)  to  have  illicit  intercourse  with  Schwab.  Verdict,  guilty. 
Motion  in  arrest  of  judgment  denied.  Error  assigned  in  denying 
the  motion  and  that  no  offense  is  stated  in  the  indictment.  CATON, 
C.  J.  To  attempt  to  define  the  limit  or  extent  of  the  law  of  con- 
spiracy, as  deducible  from  the  English  decisions,  would  be  a  difficult 
if  not  an  impracticable  task,  and  we  shall  not  attempt  it  at  the 
present  time.  We  may  safely  assume  that  it  is  indictable  to  con- 
spire to  do  an  unlawful  act  by  any  means,  and  also  that  it  is  indict- 
able to  conspire  to  do  any  act  by  unlawful  means.  In  the  former 
case  it  is  not  necessary  to  set  out  the  means  used,  while  in  the  latter 
it  is,  as  they  must  be  shown  to  be  unlawful.  But  the  great  uncer- 
tainty, if  we  may  be  allowed  the  expression,  is  as  to  what  constitutes 
an  unlawful  end,  to  conspire  to  accomplish  which  is  indictable  with- 
out regard  to  the  means  to  be  used  in  its  accomplishment.  And 
again,  what  means  are  unlawful  to  accomplish  a  purpose  not  in  itself 
unlawful.  As  this  indictment  falls  under  the  first  class,  we  shall 
confine  ourselves  to  that.  If  the  term  unlawful  means  criminal,  or 
an  offense  against  the  criminal  law,  and  as  such  punishable,  then 
the  objection  taken  to  this  indictmept  is  good,  for  seduction  by  our 
law  is  not  indictable  and  pimishable  as  a  crime.  But  by  the  com- 
mon law  governing  conspiracies  the  term  is  not  so  limited,  and 
numerous  cases  are  to  be  found  where  convictions  have  been  sus- 
tained for  conspiracy  to  do  unlawful  acts,  although  those  acts  are 
not  punishable  as  crimes.  Nor  yet  would  it  be  quite  safe  to  say 
that  the  term  ** unlawful''  as  here  used  includes  every  act  which 
violates  the  legal  rights  of  another,  giving  that  other  a  right  of 
action  for  a  civil  remedy.  And  we  are  not  now  prepared  to  say 
where  the  line  can  be  safely  drawn.  It  is  sufficient  for  the  present 
case,  to  say  that  conspiracies  to  accomplish  purposes  which  are  not 
by  law  punishable  as  crimes,  but  which  are  unlawful  as  violative  of 
the  rights  of  individuals,  and  for  which  the  civil  law  will  afford  a 
remedy  to  the  injured  party,  and  will  at  the  same  time  and  by  the 
same  process  punish  the  offender  for  the  wrong  and  outrage  done  to 
society,  by  giving  exemplary  damages,  beyond  the  damages  actually 
proved,  have  in  numerous  instances  been  sustained  as  common  law 
offenses.  The  law  does  not  punish  criminally  every  unlawful  act, 
although  it  may  be  a  grievous  offense  to  society.  And  in  determin- 
ing what  sort  of  conspiracies  may  or  may  not  be  entered  into  with- 
out committing  an  offense  punishable  by  the  common  law,  regard 
must  be  had  to  the  influence  which  the  act,  if  done,  would  actually 
have  upon  society,  without  confining  the  inquiry  to  the  question 
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whether  the  act  might  itself  subject  the  offender  to  criminal  punish- 
ment. And  most  prominent  among  the  acts  branded  as  unlawful, 
although  not  punishable  as  crimes,  is  the  very  act,  to  accomplish 
which  this  conspiracy  is  charged  to  have  been  entered  into.  •  •  • 
We  hold  that  it  was  not  necessary  to  show  that  the  means  to  be 
used  by  the  conspirators  were  unlawful  or  criminal.  •  •  • 
Judgment  affirmed.    Smith  v.  P.,  25  HI.  17,  76  Am.  Dec.  780,  B.  811. 

Ace.  on  Blmllar  facts:     R.  y.  Delayal,  9  19.     On  seduction  In  general,  see  i  198. 

(Mass.  Sup.  Judicial  Ct.,  1857.)  To  Procure  Over  Itsurance.  De- 
fendants except  to  conviction  on  the  second  count  of  an  indictment 
for  conspiracy.  BIGELOW,  J.  The  second  count  in  the  indictment, 
on  which  alone  the  defendants  were  found  guilty,  is  fatally  defective. 
It  was  not  a  crime  in  the  defendants  to  procure  an  over  insurance  on 
their  stock  in  trade.  It  was  at  most  only  a  civil  wrong.  The  charge 
of  a  conspiracy  to  do  so  does  not  therefore  amount  to  a  criminal 
offense.  It  was  not  a  combination  to  effect  an  unlawful  purpose,  and 
no  unlawful  means  by  which  the  purpose  was  to  be  effected  are  set 
out  in  the  indictment.  •  •  •  Judgment  arrested.  0.  v.  Prius,  9 
Gray  127,  B.  810. 

(Mass.  Sup.  Judicial  Ct.,  1842.)  Agreement  to  Strike — Oonten- 
tion  and  Ruling  Below.  SHAW,  C.  J.  •  •  •  The  counsel  for 
the  defendants  contended,  and  requested  the  court  to  instruct  the 
jury,  that  the  indictment  did  not  set  forth  any  agreement  to  do  a 
criminal  act,  or  to  do  any  lawful  act  by  any  specified  criminal  means, 
and  that  the  agreements  therein  set  forth  did  not  constitute  a  con- 
spiracy indictable  by  any  law  of  this  commonwealth.  But  the 
judge  refused  so  to  do,  and  instructed  the  jury,  that  the  indict- 
ment did,  in  his  opinion,  describe  a  confederacy  among  the  defend- 
ants to  do  an  unlawful  act,  and  to  effect  the  same  bv  unlawful 
means;  that  the  society,  organized  and  associated  for  the  purposes 
described  in  the  indictment,  was  an  unlawful  conspiracy,  against 
the  laws  of  this  commonwealth.     •     •     • 

We  are  Here  Oareftdly  to  Distinguish  between  the  confederacy 
set  forth  in  the  indictment,  and  the  confederacy  or  association  con- 
tained in  the  constitution  of  the  Boston  Journeymen  Bootmakers' 
Society,  as  stated  in  the  little  printed  book,  which  was  admitted  as 
evidence  on  the  trial.  Because,  though  it  was  thus  admitted  as 
evidence,  it  would  not  warrant  a  conviction  of  anything  not  stated 
in  the  indictment.  It  was  proof,  as  far  as  it  went,  to  support  the 
averments  in  the  indictment.  If  it  contained  any  criminal  mat- 
ter not  set  forth  in  the  indictment,  it  is  of  no  avail.  The  question 
then  presents  itself  in  the  same  form  as  on  a  motion  in  arrest  of 
judgment. 

TTie  First  Oount  Set  Forth,  that  the  defendants,  with  divers  others 
unknown,  on  the  day  and  at  the  place  named,  being  workmen  and 
journeymen  in  the  art  and  occupation  of  bootmakers,  unlawfully. 
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perniciously  and  deceitfully  designing  and  intending  to  continue, 
keep  up,  form  and  unite  themselves,  into  an  unlawful  club,  society, 
and '  combination,  and  make  unlawful  by-laws,  rules,  and  orders, 
among  themselves,  and  thereby  govern  themselves  and  other  work- 
men, in  the  said  art,  and  unlawfully  and  unjustly  to  extort  great 
sums  of  money  by  means  thereof,  did  unlawfully  assemble  and  meet 
together,  and  being  so  assembled,  did  unjustly  and  corruptly  con- 
spire, combine,  confederate,  and  agree  together,  that  none  of  them 
should  thereafter,  and  that  none  of  them  would,  work  for  any  mas- 
ter or  person  whatsoever,  in  the  said  art,  mystery,  and  occupation, 
who  should  employ  any  workman  or  journeyman,  or  other  person, 
in  the  said  art,  who  was  not  a  member  of  said  club,  society,  or  com- 
bination, after  notice  to  him  to  discharge  such  workman,  from  the 
employ  of  such  master;  to  the  great  damage  and  oppression,  etc. 
•  •  *  Stripped  then  of  these  introductory  recitals  and  alleged 
injurious  consequences,  and  of  the  qualifying  epithets  attached  to 
the  facts,  the  averment  is  this;  that  the  defendants  and  others 
formed  themselves  into  a  society,  and  agreed  not  to  work  for  any 
person,  who  should  employ  any  journeyman  or  other  person,  not 
a  member  of  such  society,  after  notice  given  him  to  discharge  such 
workman. 

[Necessary  Allegation  and  Proof  of  Criminal  Means.]  The  mani- 
fest intent  of  the  association  is,  to  induce  all  those  engaged  in  the 
same  occupation  to  become  members  of  it.  Such  a  purpose  is  not 
unlawful.  It  would  give  them  a  power  which  might  be  exerted  for 
useful  and  honorable  purposes,  or  for  dangerous  and  pernicious 
ones.  If  the  latter  were  the  real  and  actual, object,  and  susceptible 
of  proof,  it  should  have  been  specially  charged.  Such  an  associa- 
tion might  be  used  to  afford  each  other  assistance  in  times  of  pov- 
erty, sickness,  and  distress ;  or  to  raise  their  intellectual,  moral,  and 
social  condition ;  or  to  make  improvement  in  their  art ;  or  for  other 
proper  purposes.  Or  the  association  might  be  designed  for  pur- 
poses of  oppression  and  injustice.  But  in  order  to  charge  all  those, 
who  become  members  of  an  association,  with  the  guilt  of  a  criminal 
conspiracy,  it  must  be  averred  and  proved  that  the  actual,  if  not 
the  avowed  object  of  the  association,  was  criminal.  An  association 
may  be  formed,  the  declared  objects  of  which  are  innocent  and 
laudable,  and  yet  they  may  have  secret  articles,  or  an  agreement 
communicated  only  to  the  members,  by  which  they  are  banded 
together  for  purposes  injurious  to  the  peace  of  society  or  the  rights 
of  its  members.  Such  would  undoubtedly  be  a  criminal  conspiracy, 
on  proof  of  the  fact,  however  meritorious  and  praiseworthy  the 
declared  objects  might  be.  The  law  is  not  to  be  hoodwinked  by 
colorable  pretenses.  It  looks  at  truth  and  reality,  through  what- 
ever disguise  it  may  assume.  But  to  make  such  an  association, 
ostensibly  innocent,  the  subject  of  prosecution  as  a  criminal  con- 
spiracy, the  secret  agreement  which  makes  it  so  is  to  be  averred 
and  proved  as  the  gist  of  the  offense.    But  when  an  association  is 
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formed  for  purposes  actually  innocent,  and  afterwards  its  powers 
are  abused  by  those  who  have  the  control  and  management  of  it, 
to  purposes  of  oppression  and  injustice,  it  will  be  criminal  in  those 
who  thus  misuse  it,  or  give  consent  thereto,  but  not  in  the  other 
members  of  the  association.  In  this  case,  no  such  secret  agreement, 
varying  the  objects  of  the  association  from  those  avowed,  is  set 
forth  in  this  count  of  the  indictment. 

[Whether  Means  Alleged  are  Criminal.].  Nor  can  we  perceive  that 
the  objects  of  this  association,  whatever  they  may  have  been,  were 
to  be  attained  by  criminal  means.  The  means  which  they  pro- 
posed to  employ,  as  averred  in  this  count,  and  which,  as  we  are  now 
to  presume,  were  established  by  the  proof,  were,  that  they  would 
not  work  for  a  person,  who,  after  due  notice,  should  employ  a 
journeyman  not  a  member  of  their  society.  Supposing  the  object 
of  the  association  to  be  laudable  and  lawful,  or  at  least  not  unlaw- 
ful, are  these  means  criminal?  The  case  supposes  that  these  per- 
sons are  not  bound  by  contract,  but  free  to  work  for  whom  they 
please,  or  not  to  work,  if  they  so  prefer.  In  this  state  of  things, 
we  cannot  perceive,  that  it  is  criminal  for  men  to  agree  together  to 
exercise  their  own  acknowledged  rights,  in  such  a  manner  as  best  to 
subserve  their  own  interests.  One  way  to  test  this  is,  to  consider 
the  effect  of  such  an  agreement,  where  the  object  of  the  association 
is  acknowledged  on  all  hands  to  be  a  laudable  one.  Suppose  a 
class  of  workmen,  impressed  with  the  manifold  evils  of  intemper- 
ance, should  agree  with  each  other  not  to  work  in  a  shop  in  which 
ardent  spirit  was  furnished,  or  not  to  work  in  a  shop  with  any 
one  who  used  it,  or  not  to  work  for  an  employer,  who  should,  after 
notice,  employ  a  journeyman  who  habitually  used  it.  The  conse- 
quences might  be  the  same.  A  workman,  who  should  still  persist 
in  the  use  of  ardent  spirit,  would  find  it  more  difficult  to  get 
employment;  a  master  employing  such  an  one  might,  at  times, 
experience  inconvenience  in  his  work,  in  losing  the  services  of  a 
skilful  but  intemperate  workman.  Still,  it  seems  to  us,  that  as  the 
object  would  be  lawful,  and  the  means  not  unlawful,  such  an  agree- 
ment could  not  be  pronounced  a  criminal  conspiracy.  From  this 
count  in  the  indictment,  we  do  not  understand  that  the  agreement 
was,  that  the  defendants  would  refuse  to  work  for  an  employer,  to 
whom  they  were  bound  by  contract  for  a  certain  time. 

In  Violation  of  that  Contract;  nor  that  they  would  insist  that 
an  employer  should  discharge  a  workman  engaged  by  contract  for 
a  certain  time,  in  violation  of  such  contract.  It  is  perfectly  con- 
sistent with  everything  stated  in  this  count,  that  the  effect  of  the 
agreement  was,  that  when  they  were  free  to  act,  they  would  not 
engage  with  an  employer  or  continue  in  his  employment,  if  such 
employer  when  free  to  act  should  engage  with  a  workman,  or  con- 
tinue a  workman  in  his  employment  not  a  member  of  the  associa- 
tion. If  a  large  number  of  men  engaged  for  a  certain  time  should 
combine  together  to  violate  their  contract  and  quit  their  employ- 
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ment  together  it  would  present  a  very  different  question.  Sup- 
pose a  farmer  employing  a  large  number  of  men,  engaged  for  the 
year  at  fair  monthly  wages,  and  suppose  that  just  at  the  moment 
that  his  crops  were  ready  to  harvest,  they  should  all  combine  to 
quit  his  service  unless  he  would  advance  their  wages  at  a  time 
when  other  laborers  could  not  be  obtained.  It  would  surely  be  a 
conspiracy  to  do  an  unlawful  act,  though  of  such  a  character  that 
if  done  by  an  individual  it  would  lay  the  foundation  for  a  civil 
action  only  and  not  of  a  criminal  prosecution.     •     •     • 

The  Third  Gount,  reciting  a  wicked  and  unlawful  intent  to  impov- 
erish one  Jeremiah  Home  and  hinder  him  from  following  his  trade 
as  a  bootmaker,  charges  the  defendants,  with  others  unknown,  with 
an  unlawful  conspiracy,  by  wrongful  and  indirect  means,  to  impov- 
erish said  Home,  and  to  deprive  and  hinder  him  from  his  said  art 
and  trade  and  getting  his  support  thereby,  and  that  in  pursuance 
of  said  unlawful  combination,  they  did  unlawfully  and  indirectly 
hinder  and  prevent,  etc.,  and  greatly  impoverish  him.  If  the  fact 
of  depriving  Jeremiah  Home  of  the  profits  of  his  business  by  what- 
ever means  it  might  be  done  would  be  unlawful  and  criminal,  a 
combination  to  compass  that  object  would  be  an  unlawful  con- 
spiracy, and  it  would  be  unnecessary  to  state  the  means.  Such 
seems  to  have  been  the  view  of  the  court  in  B.  v.  Eccles,  3  Doug. 
337,  though  the  case  is  so  briefly  reported  that  the  reasons  on  which 
it  rests  are  not  very  obvious.  The  case  seems  to  have  gone  on  the 
ground  that  the  means  were  matter  of  evidence  and  not  of  aver- 
ment, and  that  after  verdict  it  was  to  be  presumed  that  the  means 
contemplated  and  used  were  such  as  to  render  the  combination 
unlawful  and  constitute  a  conspiracy. 

Suppose  a  Baker  in  a  Small  Village  had  the  exclusive  custom  of 
his  neighborhood,  and  was  making  large  profits  by  the  sale  of  his 
bread.  Supposing  a  number  of  those  neighbors,  believing  the  price 
of  his  bread  too  high,  should  propose  to  him  to  reduce  his  prices, 
or  if  he  did  not  that  they  would  introduce  another  baker,  and  on 
his  refusal  such  other  baker  should  under  their  encouragement  set 
up  a  rival  establishment,  and  sell  his  bread  at  lower  prices,  the 
effect  would  be  to  diminish  the  profit  of  the  former  baker  and  to  the 
same  extent  to  impoverish  him.  And  it  might  be  said  and  proved 
that  the  purpose  of  the  associates  was  to  diminish  his  profits  and 
thus  impoverish  him,  though  the  ultimate  and  laudable  object  of 
the  combination  was  to  reduce  the  cost  of  bread  to  themselves  and 
their  neighbors.  The  same  thing  may  be  said  of  all  competition  in 
every  branch  of  trade  and  industry,  and  yet  it  is  through  that  com- 
petition that  the  best  interests  of  trade  and  industry  are»  promoted. 
It  is  scarcely  necessary  to  allude  to  the  familiar  instances  of  oppo- 
sition lines  of  conveyance,  rival  hotels,  and  the  thousand  other 
instances  where  each  strives  to  gain  custom  to  himself  by  ingenious 
improvements,  by  increased  industry,  and  by  all  the  means  by 
13 
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which  he  may  lessen  the  price  of  commodities,  and  thereby  dimin- 
ish the  profits  of  others. 

We  Think,  Therefore,  that  associations  may  be  entered  into,  the 
object  of  which  is  to  adopt  measures  that  may  have  a  tendency  to 
impoverish  another,  that  is,  to  diminish  his  gains  and  profits,  and 
yet  so  far  from  being  criminal  or  unlawful,  the  object  may  be 
highly  meritorious  and  public  spirited.  The  legality  of  such  an 
association  will  therefore  depend  upon  the  means  to  be  used  for  its 
accomplishment.  If  it  is  to  be  carried  into  effect  by  fair  or  hon- 
orable and  lawful  means,  it  is,  to  say  the  least,  innocent;  if  by 
falsehood  or  force,  it  may  be  stamped  with  the  character  of  con- 
spiracy. It  follows  as  a  necessary  consequence  that  if  criminal  and 
indictable  it  is  so  by  reason  of  the  criminal  means  intended  to  be 
employed  for  its  accomplishment;  and  as  a  further  legal  conse- 
quence, that  as  the  criminality  will  depend  on  the  means  those 
means  must  be  stated  in  the  indictment.  If  the  same  rule  were  to 
prevail  in  criminal  which  holds  in  civil  proceedings — ^that  a  case 
defectively  stated  may  be  aided  by  a  verdict — then  a  court  might 
presume  after  verdict  that  the  indictment  was  supported  by  proof 
of  criminal  or  unlawful  means  to  effect  the  object.  But  it  is  an 
established  rule  in  criminal  cases  that  the  indictment  must  state 
a  complete  indictable  offense,  and  cannot  be  aided  by  the  proof 
offered  at  the  trial.  •  •  •  Exceptions  sustained  and  judgment 
arrested.    C.  v.  Hunt,  4  Mete.  Ill,  38  Am.  Dec.  346,  B.  821. 

(N.  J.  Sup.  Ct.,  1867.)  Same.  BEASLEY,  C.  J.  There  is,  per- 
haps,  no  crime,  an  exact  definition  of  which  it  is  more  difficult  to 
give  than  the  offense  of  conspiracy.  That  a  combination  of  per- 
sons to  effect  an  end,  itself  of  an  indictable  nature,  will  constitute 
this  crime,  is  clear;  nor  is  there  any  more  doubt  that,  though  the 
purpose  the  confederacy  is  designed  to  accomplish  be  not  criminal, 
yet  if  the  means  adopted  be  of  an  indictafile  character,  this  offense 
is  likewise  committed.  Thus  far  the  limits  are  clearly  defined,  and 
embrace,  without  exception,  all  cases  which  fall  within  them.  But 
when  we  proceed  one  step  beyond  the  lines  thus  marked  out,  the 
cases  which  have  been  adjudged  to  be  conspiracies  appear  to  stand 
apart  by  themselves,  and  are  devoid  of  that  analogy  to  each  other 
which  would  render  them  susceptible  of  classification.  It  is  cer- 
tain, however,  that  there  are  a  number  of  cases,  in  which  neither 
the  purpose  intended  to  be  accomplished  nor  the  means  designed 
to  be  used  were  criminal,  which  have  been  regarded  to  be  indict- 
able conspiracies.  And  yet  it  is  obvious  that,  in  the  nature  of 
things,  it  cannot  be  every  collusion  between  two  or  more  persons 
to  do  an  ninlawful  act,  or  an  indifferent  act  by  unlawful  means, 
which  will  constitute  an  offense  of  a  public  nature ;  for  if  this  were 
so,  a  large  portion  of  the  transactions  which,  in  the  ordinary  course 
of  litigation  between  party  and  party,  comes  before  the  courts, 
would  assume  a  criminal  aspect,  in  which  the  state  would  have  an 
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interest.  Indeed,  I  think  it  may  be  said  that  there  are,  compara- 
tively, but  few  cases  of  combinations  in  which  indictability  does 
not  attach,  either  to  the  end  in  view,  or  to  the  instrumentalities 
devised,  which  are  punishable  by  a  public  prosecution.  It  is  true, 
that  running  to  an  extreme,  in  the  case  of  S.  v.  Rickey,  4  Halst. 
293,  Ford,  J.,  insisted  that,  up  to  his  day,  there  was  but  a  single 
case  extant — that  of  R.  v.  Cope,  1  Strange  144,  which  held  that  an 
indictment  for  a  conspiracy  would  lie  for  a  combination  of  two 
or  more  to  commit  a  private  injury  which  was  not  a  public  wrong; 
and  he  further  insisted  that  the  case  referred  to  was  erroneously 
decided;  but  Ryerson,  J.,  did  not,  as  is  evident  from  the  grounds 
upon  which  he  rests  his  judgment,  concur  in  that  view;  and  the 
course  of  reasoning  adopted  by  Ford,  J.,  is  now  very  generally 
admitted  to  be  fallacious.  In  the  case  of  S.  v.  Norton,  3  Zab.  33, 
the  view  of  the  law  expressed  by  Ford,  J.,  is  disapproved  of,  and 
Green,  C.  J.,  in  stating  his  conclusion,  after  an  examination  of  the 
subject,  remarks,  **The  great  weight  of  authority,  the  adjudged 
cases,  no  less  than  the  most  approved  elementary  writers,  sustain  the 
position,  that 

"A  Conspiracy  to  Defraud  individuals  or  a  corporation  of  their 
property,  may,  in  itself,  constitute  an  indictable  offense,  though 
the  act  done,  or  proposed  to  be  done  in  pursuance  of  the  conspiracy, 
be  not,  in  itself,  indictable."  The  rule  of  law  thus  enunciated 
appears  to  me  to  be  the  correct  one.  There  are  a  number  of  cases 
which  cannot  be  sustained  upon  any  other  doctrine.  To  this  class 
belongs  the  decision  that  it  was  a  conspiracy  to  induce  a  young 
female,  by  false  representations,  to  leave  the  protection  of  the 
house  of  her  parent,  in  order  to  facilitate  her  prostitution.  R.  v. 
Lord  Grey,  3  St.  Tr.  519  [§  192] ;  R.  v.  Delaval,  3  Burr.  1434  [§  19]. 
So  a  conspiracy  to  impoverish  a  tailor,  and  prevent  him,  by  indi- 
rect means,  from  carrying  on  his  trade,  R.  v.  Eccles,  3  Dougl.  337. 
So  a  conspiracy  to  marry  paupers,  with  a  view  to  charge  one  parish 
and  exonerate  another,  R.  v.  Tarrant,  4  Burr.  2106;  or  to  charge 
a  man  with  being  the  father  of  a  bastard,  R.  v  Armstrong,  1  Vent. 
304 ;  R.  V.  Kimberty,  1  Lev.  62 ;  R.  v.  Timberley,  Sid.  68 ;  or  a  com- 
bination to  impoverish  a  class  of  persons,  R.  v.  Sterling,  1  Lev.  125, 
Sid.  174.  These  are  all  cases,  it  will  be  noticed,  in  which  the  act 
which  formed  the  foundation  of  the  indictment  would  not,  in  law, 
have  constituted  a  crime,  if  such  act  had  been  done  by  an  indi- 
vidual, the  combination  being  alone  the  quality  of  the  transac- 
tions which  made  them  respectively  indictable. 

I  Conclude,  Then,  that  there  is  no  uncertainty  in  this  legal  topic 
to  this  extent,  in  addition  to  the  principles  before  adverted  to,  that 
cases  may  occur  in  which  the  purpose  designed  to  be  accomplished 
becomes  punitive,  as  a  public  offense,  solely  from  the  fact  of  the 
existence  of  a  confederacy  to  effect  such  purpose.  It  is  certainly 
not  to  be  denied,  however,  that  great  practical  difficulty  is  experi- 
enced whenever  any  attempt  is  made  to  lay  down  any  general  rules 
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by  which  to  discriminate  that  class  of  combinations  which  becomes 
thus  punishable,  from  those  which  are  to  be  regarded  in  their  results 
as  mere  civil  injuries,  remediable  by  private  suit.  It  may  be  safely 
said,  nevertheless,  that  a  combination  will  be  an  indictable  con- 
spiracy, whenever  the  end  proposed,  or  the  means  to  be  employed 
are  of  an  highly  criminal  character;  or  where  they  are  such  as 
indicate  great  malice  in  the  confederates;  or  where  deceit  is  to  be 
used,  the  object  in  view  being  unlawful ;  or  where  the  confederacy, 
having  no  lawful  aim,  tends  simply  to  the  oppression  of  individuals. 
A  careful  analysis  of  the  cases  which  have  been  heretofore  adjudged, 
will  reveal  the  presence  of  one  or  more  of  the  qualities  here  enumer- 
ated ;  tp  this  extent,  therefore,  they  may  be  relied  on  as  safe  criteria 
whereby  to  test  new  emergencies  as  they  may  be  presented  for 
adjudication.  In  view,  then,  of  these  general  deductions,  and 
guided  by  the  decisions  above  cited,  let  us  turn  our  attention  to 
the  particular  indictment  now  before  us. 

The  Substantial  Offense  Charged  is,  that  the  defendants  combined 
to  compel  their  employer  to  discharge  certain  of  their  fellow-work- 
men, the  means  adopted  to  enforce  this  concession  being  an  an- 
nounced determination  to  quit  their  employment  in  a  body  and  by 
a  simultaneous  act.  On  the  argument  before  this  court,  counsel  in 
behalf  of  the  state  endeavored  to  sustain 

The  Indictability  of  This  Charge,  on  the  plea  that  the  thing  thus 
agreed  to  be  done  was  an  injury  to  trade,  and  consequently  came 
within  the  express  language  of  the  statute  on  the  subject  of  con- 
spiracy. Nix.  Dig.  187,  §  61.  But  I  cannot  concur  in  this  view. 
An  act,  to  fall  within  this  provision,  must  be  one  which,  with 
directness,  inflicts  an  injury  on  trade,  as,  for  example,  a  combina- 
tion to  depress  any  branch  of  trade  by  false  rumors.  But,  in  the 
case  before  us,  the  act  charged,  if  it  could  be  said  to  injure  trade 
at  all,  did  so  not  proximately,  but  remotely.  It  is  true  that,  at 
a  far  remove,  an  injury  to  an  individual  manufacturer  may  affect 
trade  injuriously;  but,  in  the  same  sense,  so  it  is  true,  will  an  injury 
inflicted  on  a  consumer  of  manufactured  articles.  But  it  is  not  this 
undesigned  and  incidental  damage  which  is  embraced  within  the 
statutory  denunciation.  On  this  account,  I  think  the  indictment 
does  not  present  an  affair  which  can  be  comprehended  by  the  clause 
of  the  act  which,  in  this  respect,  was  relied  on.  But  as  it  has 
already  been  decided  by  this  court  that  the  statute  in  question  has 
not  superseded  the  common  law,  with  regard  to  the  crime  of  con- 
spiracy, S.  V.  Norton,  3  Zab.  33,  the  question  still  remains  to  be 
resolved,  whether  the  facts  charged  on  this  record  do  not  consti- 
tute such  crime  upon  general  principles.  It  appears  to  me  that  it 
is  not  to  be  denied,  that  the  alleged  aim  of  this  combination  was 
unlawful;  the  effort  was  to  dictate  to  this  employer  whom  he  should 
discharge  from  his  employ.  This  was  an  unwarrantable  interfer- 
ence with  the  conduct  of  his  business,  and  it  seems  impossible  that 
such  acts  should  not  be,  in  their  usual  effects,  highly  injurious. 
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How  far  is  this  mode  of  dictation  to  be  held  lawful  ?  If  the  manu- 
facturer can  be  compelled  in  this  way  to  discharge  two  or  more 
hands,  he  can,  by  similar  means,  be  coerced  to  retain  such  work- 
men as  the  conspirators  may  choose  to  designate.  So  his  customers 
may  be  proscribed,  and  his  business  in  other  respects  controlled.  I 
cannot  regard  such  a  course  of  conduct  as  lawful.  It  is  no  answer 
to.  the  above  considerations  to  say,  that  the  employer  is  not  com- 
pelled to  submit  to  the  demand  of  his  employees;  that  the  penalty 
of  refusal  is  simply  that  they  will  leave  his  service.  There  is  this 
coercion:  the  men  agree  to  leave  simultaneously,  in  large  numbers 
and  by  preconcerted  action.  We  cannot  close  our  eyes  to  the  fact, 
that  the  threat  of  workmen  to  quit  the  manufacturer,  under  these 
circumstances,  is  equivalent  to  a  threat,  that  unless  he  yield  to  their 
unjustifiable  demand,  they  will  derange  his  business,  and  thus  cast 
a  heavy  loss  upon  him.  The  workmen  who  make  this  threat  under- 
stand it  in  this  sense,  and  so  does  their  employer.  In  such  a  con- 
dition of  affairs,  it  is  idle  to  suggest  that  the  manufacturer  is  free 
to  reject  the  terms  which  the  confederates  offer.  In  the  natural 
position  of  things,  each  man  acting  as  an  individual,  there  would 
be  no  coercion;  if  a  single  employee  should  demand  the  discharge 
of  a  coemployee,  the  employer  would  retain  his  freedom,  for  he 
could  entertain  or  repel  the  requisition  without  embarrassment  to 
his  concerns;  but  in  the  presence  of  a  coalition  of  his  employees,  it 
would  be  but  a  waste  of  time  to  pause  to  prove  that,  in  most  cases, 
he  must  submit,  under  pain  of  often  the  most  ruinous  losses,  to  the 
conditions  imposed  on  his  necessities.  It  is  difficult  to  believe  that 
a  right  exists  in  law,  which  we  can  scarcely  conceive  can  produce, 
in  any  posture  of  affairs,  other  than  injurious  results.  It  is  simply 
the  right  of  workmen,  by  concert  of  action,  and  by  taking  advan- 
tage of  their  position,  to  control  the  business  of  another.  I  am 
unwilling  to  hold  that  a  right  which  cannot  in  any  event  be  advan- 
tageous to  the  employee,  and  which  must  be  always  hurtful  to  the 
employer,  exists  in  law.  In  my  opinion,  this  indictment  sufficiently 
shows  that  the  force  of  the  confederates  was  brought  to  bear  upon 
their  employer  for  the  purpose  of  oppression  and  mischief,  and 
that  this  amounts  to  a  conspiracy.  I  also  think  this  result  is  sus- 
tained by  all  the  judicial  opinion  which  has  heretofore  been  ex- 
pressed on  this  point.  In  substance,  the  indictment  in  this  case  is 
similar  to  that  in  R.  v.  Ferguson,  2  Stark.  489.  Nor  were  the  cir- 
cumstances unlike;  for  in  the  reported  case,  the  defendants  were 
charged  at  common  law  with  combining  to  quit  and  turn  out  from 
their  employment,  in  order  to  prevent  their  employer  from  taking 
apprentices;  and  although  the  case,  after  trial  and  conviction,  was 
mooted  in  the  king's  bench  on  points  of  evidence,  no  doubt  was 
suggested  as  to  the  indictable  nature  of  the  offense,  and  the  defend- 
ants were  accordingly  fined  and  imprisoned.  So  in  R.  v.  Bykerdike, 
1  M.  &  Rob.  179,  the  same  doctrine  was  maintained.  The  indict- 
ment charged,  that  the  defendant,  with  others,  conspired  to  pre- 
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vent  certain  hands  from  working  in  the  colliery;  and  the  evidence 
showed  that  the  body  of  the  men  met  and  agreed  upon  a  letter 
addressed  to  their  employer,  to  the  effect  that  all  the  workmen  would 
strike  in  fourteen  days  unless  the  obnoxious  men  were  discharged 
from  the  coUiery;  and  Patteson,  J.,  held  that  these  workmen  had 
no  right  to  meet  and  combine  for  the  purpose  of  dictating  to  the 
master  whom  he  should  employ,  and  that  this  compulsion  was  clearly 
illegal.  These  two  cases,  it  will  be  observed,  sustain  with  entire 
aptness  the  opinion  above  expressed,  and  I  have  not  found  any  of 
an  opposite  tendency.  As  to  C.  v.  Hunt,  4  Met.  Ill  [above]  it  is 
clearly  distinguishable,  and  I  concur  entirely,  as  well  with  the  prin- 
ciples embodied  in  the  opinion  which  was  read  in  the  case,  as  in 
the  result  which  was  attained.  •  •  •  Motion  to  quash  should 
not  prevail.  S.  v.  Donaldson,  32  N.  J.  L.  151,  90  Am.  Dec.  649, 
B.  828. 

(Conn.  Sup.  Ct.  of  Errors,  1887.)  Agreement  to  Boycott  Printers. 
Information  for  conspiracy.  Demurrer  to  the  information  overruled. 
Plea,  not  guilty.  Verdict,  guilty.  The  defendant  appealed.  The 
appeal  raises  a  question  as  to  the  sufSciency  of  the  information, 
and  also  some  questions  of  evidence.  Is  an  offense  sufficiently 
charged  in  the  information!  CARPENTER,  J.  •  •  •  Do  the 
acts  which  it  is  alleged  the  defendants  conspired  to  do  fall 
within  the  prohibition  of  the  act  of  1878  f  They  propose  to  threaten 
and  use  means  (the  boycott)  to  intimidate  the  Carrington  Publish- 
ing Company  to  compel  it,  against  its  will,  to  abstain  from  doing 
an  act  (to  keep  in  its  employ  the  workmen  of  its  choice)  which  it 
had  a  legal  right  to  do,  and  to  do  an  act  (employ  the  defendants 
and  such  persons  as  they  should  name)  which  it  had  a  right  to 
abstain  from  doing.  There  can  be  but  one  answer  to  the  question. 
The  acts  proposed  are  clearly  prohibited  by  the  statute.  •  •  • 
If  the  defendants  have  the  right  which  they  claim,  then  all  busi- 
ness enterprises  are  alike  subject  to  their  dictation.  No  one  is 
safe  in  engaging  in  business,  for  no  one  knows  whether  his  busi- 
ness affairs  are  to  be  directed  by  intelligence  or  ignorance, — 
whether  law  and  justice  will  protect  the  business,  or  brute  force, 
regardless  of  law,  will  control  it;  for  it  must  be  remembered  that 
the  exercise  of  the  power,  if  conceded,  will  by  no  means  be  confined 
to  the  matter  of  employing  help.  Upon  the  same  principle,  and  for 
the  same  reasons,  the  right  to  determine  what  business  others  shall 
engage  in,  when  and  where  it  shall  be  carried  on,  etc.,  will  be 
demanded,  and  must  be  conceded.  The  principle,  if  it  once  obtains 
a  foothold,  is  aggressive,  and  is  not  easily  checked.  It  thrives  on 
what  it  feeds  on,  and  is  insatiate  in  its  demands.  More  requires 
more.  If  a  large  body  of  irresponsible  men  demand  and  receive 
power  outside  of  law,  over  and  above  law,  it  is  not  to  be  expected 
that  thev  will  be  satisfied  with  a  moderate  and  reasonable  use  of  it. 
All  history  proves  that  abuses  and  excesses  are  inevitable.     The 
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exercise  of  irresponsible  power  by  men,  like  the  taste  of  human 
blood  by  tigers,  creates  an  unappeasable  appetite  for  more. 
•  •  •  Confidence  is  the  corner-stone  of  all  business.  But  if  their 
rights  are  such  only  as  a  secret,  irresponsible  organization  is  will- 
ing to  concede  to  them  and  will  receive  only  such  protection  as  such 
an  organization'  is  willing  to  give,  where  is  that  confidence  which  is 
essential  to  the  prosperity  of  the  country?  •  •  •  The  end  would 
be  anarchy,  pure  and  simple.  •  •  •  They  [defendants]  had  a 
right  to  request  the  Carrington  Pub.  Co.  to  discharge  its  workmen 
and  employ  themselves,  and  to  use  all  proper  argument  in  support 
of  their  risquest,  but  they  had  no  right  to  say,  **You  shall  do  this, 
or  we  wiU  ruin  your  business.  '•'  Much  less  had  they  a  right  to  pro- 
ceed to  ruin  its  business.  •  •  •  The  fact  that  it  is  designed  as 
a  means  to  an  end,  and  that  end  in  itself  considered  is  a  lawful  one, 
does  not  divest  the  transaction  of  its  criminality.^  •  •  •  New 
trial  denied.    S.  v.  Olidden,  55  Conn.  46,  8  Atl.  890. 

(Va.  Sup.  Ct.,  1888.)  Agreement  to  Boycott  Printers.  Crump 
and  others  were  charged  with  conspiracy  in  an  indictment  of  two 
counts,  demurred,  and  the  demurrer  was  sustained  as  to  the  second 
count  and  overruled  as  to  the  first.  He  pleaded  not  guilty,  was 
convicted,  moved  for  a  new  trial,  it  was  denied,  and  he  brought 
error,  FAUNTLEBOY,  J.  •  •  •  The  next  error  assigned  is  the 
action  of  the  court  in  giving  the  instruction  asked  for  by  the  com- 
monwealth, as  follows:  **If  the  jury  believe,  from  the  evidence,  that 
the  defendant  Crump  entered  into  an  agreement  with  one  or  more  of 
the  defendants,  whereby  they  undertook  to  coerce  the  firm  of  Baugh- 
man  Brothers  to  discharge  from  their  employment,  against  the  will 
of  the  said  firm,  certain  persons  then  in  their  employment,  and  to 
take  into  their  employment  certain  other  persons  that  the  said 
Baughman  Brothers  did  not  wish  to  take  into  their  employment, 
then  they  are  instructed  that  said  agreement  was  unlawful;  and 
if  they  believe  further,  from  the  evidence,  that  in  pursuance  and  to 
carry  out  said  agreement,  he,  the  defendant,  threatened  any  of  the 
customers  of  the  said  Baughman  Brothers,  they  (the  said  persons 
making  said  agreement)  would  injure  the  business  of  such  custom- 
ers, by  intimidating  their  customers  and  making  them  afraid  to 
continue  their  patronage  of  the  customers  of  the  said  Baughman 
Brothers,  then  they  must  find  the  defendant  guilty."  The  instruc- 
tion plainly  and  correctly  expounds  the  law  against  unlawful  com- 
bination and  guilty  conspiracy  to  interfere  with,  molest,  break  up, 
and  ruin  the  legitimate,  licensed  business  of  peaceable,  useful,  indus- 
trious, and  honest  citizens,  and  to  accomplish  this  end  by  the  threat 
and  intimidation  of  doing  "all  in  the  power"  of  the  conspirators 
to  ''break  up  and  destroy  the  business"  of  all  the  existing  or 
future  customers  of  Bauf?hman  Brothers,  who  should  thereafter  buy 
''anything  from  the  said  firm  of  Baughman  Brothers,  or  employed 
them,  the  said  Baughman  Brothers,  in  their  said  business  as  print- 
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era."  And  the  iDstruetioD,  so  far  from  being  a  mere  declaration  of 
abstract  law,  is  a  direct  and  proper  application  of  the  law  to  the 
case  put  in  the  indictment  and  made  by  the  evidence.  It  is  next 
to  impracticable  to  extend  this  opinion  by  reciting  the  evidence  in 
detail,  further  than  we  shall  do  when  we  come  to  consider  the  error 
assigned  upon  the  admissibility  and  sufficiency  of  the  evidence  in 
the  record  to  justify  the  verdict.  •  •  •  Is  ** boycotting,"  as  re- 
sorted to  and  practiced  by  the  conspiratora  in  this  case,  allowable 
under  the  laws  of  Virginia  ?  •  •  •  The  essential  idea  of  boycot- 
ting, whether  in  Ireland  or  the  United  States,  is  a  confederation,  gen- 
erally secret,  of  many  persons  whose  intent  is  to  injure  another 
by  preventing  any  and  all  persons  from  doing  business  with  him, 
through  fear  of  incurring  the  displeasure,  persecution,  and  ven- 
geance of  the  conspirators.  •  •  •  A  wanton,  unprovoked  interfer- 
ence by  a  combination  of  many  with  the  business  of  another,  for  the 
purpose  of  constraining  that  other  to  discharge  faithful  and  long- 
tried  servants,  or  to  employ  whom  he  does  not  wish  or  will  to  employ 
(an  interference  intended  to  produce,  and  likely  to  produce,  annoy- 
ance and  loss  to  that  business)  will  be  restrained  and  punished  by 
the  criminal  law  as  oppressive  to  the  individual,  injurious  to  the 
prosperity  of  the  community,  and  subversive  of  the  peace  and  good 
order  of  society.  •  •  •  It  was  proved  that  the  conspirators  de- 
clared their  set  purpose  and  persistent  effort  to  ** crush"  Baughman 
Brothers;  that  the  minions  of  the  boycott  committee  dogged  the 
firm  in  all  their  transactions,  followed  their  delivery  wagon, 
secured  the  names  of  their  patrons,  and  used  every  means  short  of 
actual  physical  force  to  compel  them  to  cease  dealing  with  Baugh- 
man Brothers,  thereby  causing  them  to  lose  from  150  to  200  cus- 
tomers, and  $10,000  of  net  profit.  •  •  •  Conviction  affirmed. 
Crump  V.  0.,  84  Va.  927,  6  S.  E.  620,  10  Am.  St.  Rep.  895,  B.  833. 

(N.  Car.  Sup.  Ct.,  1904.)  Boycotting  Lumber  Dealer.  Van  Pelt, 
Jenkins,  Henry,  and  C.  &  S.  Shuman  were  indicted  for  conspiracy, 
for  that  being  evil-disposed  persons,  together  with  others  to  the 
jury  unknown,  wickedly  devising  and  intending  to  injure  and  de- 
stroy one  C.  A.  Rice,  in  his  trade  as  a  lumber  dealer,  they  con- 
spired together  to  injure  and  destroy  him.  On  bill  of  particulara 
demanded,  the  prosecution  alleged  that  they  conspired  to  oppress 
Rice,  held  a  meeting  of  the  carpenters'  union,  and  resolved  not  to 
work  any  material  purchased  from  him,  and  published  their  action 
in  a  local  paper  together  with  the  assertion  that  he  was  deemed 
unfair  to  union  labor,  and  so  listed.  Thereupon  defendants  de- 
murred ore  tenus,  and  moved  to  quash  the  bill.  The  motion  was 
sustained,  and  the  bill  quashed.  The  state  excepted  and  appealed. 
CONNOR,  J.  •  •  •  In  this  country,  in  which  judges  are,  in 
respect  to  their  source  of  appointment  and  tenure,  sensitive  to 
changes  of  popular  opinion  and  temper,  amid  the  ever-increasing 
acuteness  of  the  struggle  between  opposing  social  and  industrial 
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forces,  the  lines  which  separate  a  criminal  from  a  noncriminal  con- 
spiracy should  be  clearly  defined.  To  a  timid,  conservative,  judi- 
cial mind  trained  to  regard  even  the  slightest  disturbance  of  such 
forces  as  portending  danger  to  the  peace  of  the  state,  a  combina- 
tion of  the  most  harmless  character  would  assume  ** unlawful" 
form  and  force.  To  a  different  type  of  judicial 'mind,  believing 
that  the  safety  and  highest  interest  of  the  state  are  promoted  by 
the  freest  possible  play  of  mind  and  action  in  trade  competition, 
'*  however  severe  and  egotistical,  if  unattended  by  circumstances  of 
dishonesty,  intimidation,  molestation,  or  other  such  illegalities," 
the  same  combination  would  appear  not  only  lawful,  but  stimulat- 
ing to  trade  in  the  community.  The  study  of  the  struggle  between 
the  ruling  class  and  the  laborers  in  England,  culminating  in  the 
passage  of  the  statute  of  38  &  39  Vict.,  is  of  interest  to  the  student 
and  value  to  the  lawmaker  and  judge.  It  is  declared  by  that 
statute  that  an  agreement  or  combination  to  do  any  act  in  further- 
ance of  a  trade  dispute  shall  not  render  the  person  committing  it 
indictable  for  a  conspiracy  if  such  acts  committed  by  one  person 
would  not  be  punishable  as  a  crime.  *' These  latter  words  may 
almost  be  described  as  *The  Workmen's  Charter  of  Liberty,'  for 
they  dispose  at  once  and  forever  of  the  contention  that  a  combina- 
tion to  do  acts,  not  illegal  in  themselves,  is  entitled  to  be  regarded 
by  the  law  as  a  conspiracy."  Cent.  Law  Reform  253.  A  great  Eng- 
lish statesman  said  that  for  the  first  time  employers  and  employed 
sat  under  equal  laws. 

As  Indicating  the  Practical  Operation  of  the  Definition  of  a  Orimi- 
nal  Gonspiracy  Contended  for  by  the  State,  We  May  Recall  Some 
Incidents  Goming  Under  Our  Observation.  Not  long  since  the  farm- 
ers producing  cotton  in  this  and  other  states  believed  that  their  inter- 
ests demanded  combined  action  to  protect  themselves  against  what 
they  considered  an  unreasonably  high  price  charged  by  the  manu- 
facturers for  jute  cotton  bagging.  They  openly  and  with  the 
avowed  purpose  of  compelling  the  manufacturers  to  sell  bagging  at 
a  lower  price,  and,  of  course,  reduce  their  profits,  and  to  that  extent 
injure  them  in  their  trade  and  business,  formed  combinations  and 
adopted  measures — entirely  peaceful  and  lawful — to  accomplish 
their  purpose.  They  agreed  themselves,  urged  and  by  various 
means  induced  others,  to  refrain  from  buying  or  using  jute  bag- 
ging. They  encouraged  the  use  of  other  kinds  of  bagging,  and  by 
and  through  organization  maintained  a  peaceful  but  effective  con- 
test with  the  manufacturers.  Their  declared  purpose  was  to  injure, 
cripple,  and,  if  necessary,  destroy,  the  manufacturers,  unless  they 
sold  their  product  at  a  lower  price.  Again,  at  a  more  recent  date 
the  producers  of  tobacco  found  the  price  of  their  product,  as  they 
thought,  unreasonably  low.  They  believed  that  a  large  and 
wealthy  corporation,  being  the  largest  purchaser  in  the  market, 
was  responsible  for  the  low  price  of  tobacco.  Large  numbers  of 
the  producers,  with  the  avowed  purpose  of  compelling  the  pur- 
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chasers,  and  especially  the  said  corporation,  to  pay  them  higher 
prices,  combined  and  agreed  that  they  would  withhold  their  prod- 
uct from  the  market,  urged  and  induced  all  other  producers  to  do 
so.  They  declared  their  purpose  to  refuse  to  buy  the  goods  of  the 
corporation,  and  urged  and  induced  merchants  to  refuse  to  buy  or 
sell  such  goods.  They  held  public  meetings,  made  and  issued 
addresses,  and  by  many  other  lawful  and  peaceful  means  sought  to 
injure,  and,  so  far  as  possible,  destroy,  the  offending  corporation. 
It  did  not  occur  to  any  one  that  these  men  were  guilty  of  a  criminal 
conspiracy,  nor  were  they.  It  must  be  noted  that  in  neither  instance 
was  there  any  legal  standard  as  to  the  price  of  cotton  bagging  or 
tobacco.  They  were  sold  in  open  market,  and,  from  a  legal  stand- 
point, with  fair  competition.  The  farmers  who  in  one  case  were 
buyers  thought  bagging  unreasonably  high,  and  in  the  other,  being 
sellers,  thought  tobacco  unreasonably  low.  They  believed  that,  in 
order  to  protect  themselves  from  what  they  regarded  unfair  treat- 
ment, they  must  organize.  That  their  purpose  was  to  injure  the 
manufacturer  in  the  one  instance  and  the  purchaser  in  the  other 
in  their  trade  and  business  was  not  denied,  but  openly  avowed; 
their  defense  being  that  they  were  seeking  fair  treatment  at  the 
hands  of  both.  We  must  keep  in  mind  the  fact  that  we  are  dis- 
cussing the  question  as  it  is  affected  by  the  common  law.  The  prop- 
osition is  that  the  defendants  conspired  for  the  purpose  of  injuring 
the  prosecutor  in  his  trade  and  business,  and  that  it  is  unlawful 
for  them  to  do  so.  It  cannot  be  that  every  conspiracy  to  injure 
one  in  his  trade  and  business,  without  reference  to  the  means  to  be 
employed,  is  criminal.  A  carpenter  or  joiner  has,  by  his  appren- 
ticeship, study,  and  experience,  acquired  skill  and  knowledge  in 
his  trade.  His  capital  consists  in  his  physical  strength  and  his  intel- 
lect trained  and  directed  by  his  skill  and  experience.  It  is  the  use 
of  this  which,  in  a  sense,  he  offers  for  sale.  In  what  respect,  for 
the  purpose  of  securing  the  best  prices  for  his  labor  on  the  best 
terms,  do  his  rights  differ  from  the  man  who  has  cotton  for  sale, 
the  product  of  his  capital — land  and  labor — or  the  man  who  has 
money  to  invest  in  mercantile  or  manufacturing  enterprise!  Each 
of  them  enters  into  the  field  of  competition.  Each  finds  that  organ- 
ization with  others  engaged  in  the  same  field  of  labor  or  invest- 
ment will  secure  better  results  and  fairer  treatment  from  those  with 
whom  he  deals.  There  is  no  evil  or  harm  in  organization  per  se. 
Every  copartnership,  corporation,  joint-stock  company,  and  other 
association  of  labor  or  capital  is  a  recognition  of  this  truth.  •  •  • 
It  is  Urged  by  Gounsel  that  the  Ouilt  of  Defendants  does  not  In- 
volve What  They  Did,  but  What  They  Conspired  to  Do.  If  the 
defendants  had  pleaded  to  the  first  count  in  the  bill  without  calling 
for  a  bill  of  particulars,  they  would  have  gone  to  the  jury  on  the 
general  issue  of  traverse  to  the  bill.  When,  however,  the  state  files 
its  bill  of  particulars,  which,  for  the  purpose  of  the  trial,  is  as  if  the 
means  had  been  set  out  in  the  original  bill  of  indictment,  the  ques- 
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tion  is  presented  whether,  either  in  respect  to  the  purpose  of  the 
conspiracy  or  the  means  by  which  it  was  to  be  accomplished,  any 
crime  is  charged.  If  no  crime  is  charged,  there  is  nothing  for  the 
jury  to  pass  upon.  The  court  will  either,  upon  motion,  quash  the 
indictment,  or,  as  it  did  in  C.  v.  Hunt,  supra,  arrest  the  judgment. 
We  are  of  the  opinion  that  a  conspiracy  to  injure  one's  business  is 
not  per  se  indictable.  Do  the  means  set  out  make  it  so  ?  This  brings 
us  to  consider  the  acts  done  by  the  defendants.  Three  of  them,  on 
January  13,  1904,  went  together  to  the  prosecutor's  place  of  busi- 
ness, and  notified  him  that  he  could  not  be  considered  in  sympathy 
with  organized  labor  unless  he  kept  constantly  employed  union  men. 
Certainly,  the  number  of  the  defendants  was  not  so  large  as  to 
intimidate  him,  and  there  is  no  suggestion  that  their  manner  was 
either  offensive,  violent,  or  even  discourteous.  As  we  have  seen, 
organized  labor,  or  labor  organizations,  are  not  unlawful.  The 
prosecutor  had  no  legal  right  to  demand  that  he  should  be  con- 
sidered in  sympathy  with  organized  labor;  therefore  he  was  not  to 
be  deprived  of  any  legal  right  if  he  preferred  to  employ  non-union 
men,  and  defendants  had  an  equal  right  to  consider  him  unsym- 
pathetic with  organized  labor  if  he  exercised  such  right.  .Suppose 
the  same  number  of  persons,  being  members  of  the  anti-saloon  league, 
should  go  to  a  merchant's  store  and  notify  him  that  he  would  not 
be  considered  in  sympathy  with  the  temperance  cause  if  he  em- 
ployed clerks  who  did  not  belong  to  the  league.  If  he  continued  to 
employ  such  clerks,  he  was  simply  considered  as  unsympathetic 
with  the  cause.  We  fail  to  see  any  difference  in  principle  between 
the  act  of  the  defendants  and  the  case  supposed.  They  notified  him 
that  he  would  not  be  considered  in  sympathy  with  organized  labor 
if  he  kept  in  his  employment  non-union  men,  although  he  was  then 
under  contract  with  non-union  men  for  a  year  in  advance.  It  is 
intended,  we  assume,  in  this  item  to  charge  that  the  defendants  con- 
spired to  compel  the  prosecutor  to  break  his  contract  with  non- 
union men  and  discharge  them.  It  will  be  noted  that  it  is  nowhere 
charged  that  such  was  the  purpose  of  the  defendants.  Not  a  word 
is  said  capable  of  that  construction.  Certainly  nothing  should  be 
left  to  conjecture.  To  what  extent  a  conspiracy  to  induce  men  to 
violate  their  contracts  is  criminal  is  not  clear.  We  are  not  required 
to  discuss  or  decide  it  here.  There  is  no  complaint  that  the  conduct 
of  the  defendants  was  intended  to  injure  non-union  men.  This  case 
has  no  such  element  in  it,  and  we  do  not  wish  to  be  understood  as 
expressing  any  opinion  in  regard  to  it.  The  question  has  been 
before  other  courts.  There  is  a  painful  absence  of  harmony  in  the 
decisions.  Suppose,  however,  that  it  be  conceded  that  the  defend- 
ants did  notify  the  prosecutor  that,  unless  he  discharged  non-union 
men  with  whom  he  had  contracted,  etc.,  what  was  to  be  the  result 
to  him  if  he  refused?  He  was  to  be  considered  as  unsympathetic 
with  union  labor.  This  falls  far  short  of  intimidation  or  coercion. 
It  will  be  noted  that  there  is  no  charge  that  these  defendants  were 
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members  of  any  secret  or  other  organization,  or  that  they  had  the 
power  or  threatened  to  control  the  conduct  of  large  numbers  of 
men.  It  is  said  that  they,  **  together  with  other  evil  disposed  per- 
sons, conspired,"  etc.  Who  **the  other  evil  disposed  persons"  are, 
what  (if  any)  relation  they  bear  to  the  defendants,  is  not  stated. 
This  alleged  conspiracy  is  confined  to  the  five  defendants.  When 
informed  by  the  prosecutor  that  he  would  not  discharge  any  non- 
union men  with  whom, he  had  contracted,  and  that  he  would  not 
agree  to  employ  only  union  men  in  his  business,  the  defendants 
*  *  went  away, ' '  and  *  *  in  furtherance  of  the  said  conspiracy  did  actu- 
ally" publish  and  cause  to  be  published  the  aforesaid  notice,  etc.: 
**  Action  of  Carpenters  and  Joiners.  At  a  meeting  of  the  carpenters 
held  last  evening  for  his  attitude  towards  organized  labor,  Mr.  C.  A. 
Rice  was  declared  unfair  and  so  listed,  and  that  no  union  carpenters 
would  work  any  material  from  his  shop  after  FebruarJ'  15,  1904." 
The  counsel  for  the  prosecutor  in  their  brief  say:  *'It  is  perfectly 
true  that  defendants  had  a  right  to  refuse  to  work  material  from 
Rice's  shop;  that  they  had  a  right  to  put  him  on  their  unfair  list." 
The  criminality,  they  say,  consists  in  the  intent  or  purpose  with 
which  tl^ese  things  are  done.  This,  they  say,  is  a  question  for  the 
jury.  It  is  not  easy  to  see  how  it  is  a  question  for  the  jury  when  the 
defendants  admit  the  purpose,  etc.  If  that  which  they  did  is  law- 
ful— if  they  had  a  perfect  legal  right  to  do  it — we  are  unable  to 
perceive  how  the  publication  renders  it  unlawful.  We  are  not  aware 
of  any  principle  of  law  which  makes  it  criminal  to  publish  that  a 
person,  has  done  an  act  which  he  had  a  perfect  legal  right  to  do, 
or  that  a  person  intends  to  pursue  a  course  of  conduct  which  he 
has  a  legal  right  to  pursue.  Judge  Holmes  says:  ''As  a  general 
rule,  even  if  subject  to  some  exceptions,  what  you  may  do  in  a  cer- 
tain event  you  may  threaten  to  do — that  is,  giving  warning  of  your 
intention  to  do  in  that  event — and  thus  allow  the  other  person  the 
chance  of  avoiding  the  consequences;  so,  as  to  'compulsion,'  it  de- 
pends upon  how  you  'compel.'  "  Parker,  C.  J.,  in  Nat.  Protec. 
Ap.  V.  Gumming,  170  N.  Y.  315,  63  N.  E.  369,  58  L.  R.  A.  135,  88 
Am.  St.  Rep.  648,  says:  "A  labor  organization  is  endowed  with 
precisely  the  same  legal  right  as  an  individual  to  threaten  to  do  that 
which  it  may  lawfully  do. "  "If  an  act  be  lawful — ^that  is,  one  which 
a  person  has  a  legal  right  to  do — the  fact  that  he  may  in  doing  it  be 
actuated  by  an  improper  motive  does  not  render  it  unlawful."  Bohn 
Manfg.  Co.  v.  HoUis,  54  Minn.  223.  It  being  properly  conceded 
that  it  was  not  unlawful — that  is,  for  the  purpose  of  this  discussion, 
criminal — for  the  defendants  to  declare  Mr.  Rice  "unfair,"  and  to 
refuse  to  work  his  material,  we  can  find  nothing  criminal  in  the 
publication  made  of  their  opinion  or  purpose. 

Does  the  Fact  that  the  Defendants  Intended  to  Induce  Persons 
Who  Might  Otherwise  Purchase  Material  from  Mr.  Rice  to  Refrain 
from  Doing  so  Make  Their  Conduct  Unlawful?  This  brings  us  back 
to  the  original  question.    Persons  who  might  wish  to  buy  material 
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from  Mr.  Bice  had  no  legal  claim  on  the  services  of  the  defendants. 
They  were  under  no  obligation  to  work  the  material  purchased  from 
him.  Therefore,  in  saying  that  they  would  not  do  so  they  deprived 
such  persons  of  no  legal  right.  They  could  not  have  maintained 
an  action  for  damages  against  the  defendants  for  refusing  to  work 
such  material  or  for  saying  so.  How,  then,  in  a  legal  sense,  can  he 
be  said  to  be  injured?  It  is  said  that  the  purpose  of  the  defendants 
in  making  the  publication  was  to  induce  persons  to  refrain  from 
purchasing  material  for  fear  of  incurring  the  iU  will  of  the  defend- 
ants. This  certainly  is  not  unlawful.  Bowen  v.  Matheson,  14  Allen 
499.  If  courts  were  to  maintain  actions  upon  such  grounds,  society 
would  soon  be  converted  into  an  array  or  hostile  litigants.  As  is  well 
said  by  Judge  Black  in  Jenkins  v.  Fowler,  24  Pa.  308 :  '  *  Malicious 
motives  make  a  bad  act  worse,  but  they  cannot  make  that  wrong 
which  in  its  own  essence  is  lawful.''     •     •     • 

We  Thmk  that  it  Will  be  Found  that  in  Every  Case  Where  the 
Act  is  Griminal  there  is  a  trespass  on  some  legal  right,  or  a  legal 
wrong  done  to  the  complaining  person.  We  concur  with  his  honor 
that  no  criminal  act  is  charged  in  the  indictment.  We  have  not 
overlooked  the  cases  cited  in  the  briefs.  The  courts  are  very  far 
from  agreement  in  regard  to  the  law  of  conspiracy.  This  fact  tends 
to  show  the  danger  of  giving  to  the  word  ** unlawful"  a  broad  and 
ail-embracing  meaning  in  the  definition  of  a  criminal  conspiracy. 
We  are  told  this  is  a  case  of  great  importance.  It  is  said:  **We  are 
now  at  the  parting  of  the  ways.  It  is  safe  to  predict  that  there  will 
be  no  more  criminal  conspiracies,  no  more  demands  for  union  shops, 
and  no  strikes,  sympathetic  or  otherwise,  in  this  state,  if  the  court 
sustains  the  bill  in  this  case."  We  are  also  told  by  counsel  that  **it 
rests  upon  the  members  of  this  court  to  decide  whether  labor  and 
capital  •  •  •  shall  dwell  together  in  peace  and  unity,  controlled 
by  the  law,"  etc.  It  is  desirable  that  this  condition,  which  has 
always  so  happily  prevailed  in  this  state,  shall  be  preserved.  We 
are  duly  sensible  of  our  duty,  as  judges,  to  so  declare  the  law  as 
to  secure,  as  far  as  the  law  may,  this  condition.  As  we  have  endeav- 
ored to  show,  concerted  action  and  association  to  protect  common 
interests  and  promote  common  advantage  is  not  peculiar  to  those 
whose  capital  consists  in  their  labor.  The  security  of  the  state  de- 
mands that  the  same  principles  of  law  must  apply  to  all  sorts  and 
conditions  of  men.  It  is  well  to  consider  how  far  liberty  of  thought 
and  action  ma}''  be  restricted  by  a  resort  to  the  ** loose  expressions" 
and  dangerously  uncertain  ^  definitions  of  this  crime  affecting  the 
liberty  of  the  citizens.  It  is  very  doubtful  whether  industrial  con- 
ditions, or  relations  between  employer  and  employees,  have  been 
improved  by  prosecutions  for  criminal  conspiracy.  As  we  have 
seen,  in  England  the  subject  has  received  the  most  careful  attention 
of  enlightened  statesmen,  resulting  in  the  passage  of  wise  statutes. 
It  is  asked,  may  not  a  man  conduct  his  business  in  his  own  way? 
And  undoubtedly  he  may.    For  any  unlawful  interference  with  this 
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right  he  has  a  remedy,  either  civil  or  criminal,  as  such  interfereuce 
may  justify.  The  question  is  asked,  may  not  men  organize  to  pro- 
mote their  common  interests,  and,  when  such  interests  conHict  with 
other  interests,  resort  to  lawful  and  peaceful  means  to  secure  the 
best  results  If  It  is  clear  that  they  may.  Adhere,  then,  is  the  line 
which  separates  conduct  which  is  lawful  from  that  which  is  un- 
lawful? 'The  answer  comes  from  Chief  Justice  Shaw,  one  of  the 
wisest  and  most  learned  of  American  jurists;  ''If  it  is  to  be  carried 
into  eft'ect  by  fair  or  honorable  or  lawful  means,  it  is,  to  say  the  least, 
innocent ;  if  by  falsehood  or  force,  it  may  be  stamped  with  the  char- 
acter of  a  criminal  conspiracy."  We  would  not  be  misunderstood. 
Capital,  either  in  the  form  of  money  or  other  property,  or  in  the 
form  of  skill,  experience,  intelligence,  and  strengtn,  may  combine 
for  lawful  purpose.  When,  in  either  form,  or  under  whatever  guise 
it  seeks  or  conspires  to  effectuate  its  purpose,  however  lawful,  by 
means  of  violence  to  person  or  property,  or  by  fraud,  or  other  crimi- 
nal means,  or  when,  by  such  means,  it  conspires  to  prevent  any  per- 
son from  conducting  his  own  business  in  his  own  way,  or  from  em- 
ploying such  persons  as  he  may  prefer,  or  by  preventing  any  person 
from  being  employed  at  such  wages  or  upon  such  terms  as  he  may 
prefer,  the  courts  will  be  prompt  to  declare  and  firm  to  administer 
the  law  to  punish  the  guilty  and  protect  the  injured.  What  acts  will 
constitute  such  unlawful  means  it  is  impossible  to  dehne.  As  all 
other  questions  arising  out  of  the  struggle  of  political,  social,  or 
industrial  forces,  they  must  be  decided  as  they  are  presented.  *  * 
*  [Clark,  C.  J.,  and  Douglas,  J.,  filed  concurriog  opinions.]  Affirmed. 
S.  V.  Van  Pelt,  136  N.  Car.  633,  49  S.  E.  177,  68  L.  R.  A.  760. 

§62.    ''Attempt." 

(Eng.  Assize,  1837.)  Attempt  of  Statutory  Offense.  Indictment 
in  three  counts  for:  1,  unlawfully  knowing  a  child  under  12 
years  old;  2,  attempting  to  do  so;  and,  3,  a  common  assault.  Lee 
objected  for  the  prisoner  that  an  attempt  to  commit  a  statutory 
misdemeanor  is  no  offense.  PARKE,  B.  If  this  offense  is  made  a 
misdemeanor  by  statute,  it  is  made  so  for  all  purposes.  There  are 
many  cases  in  which  an  attempt  to  commit  a  misdemeanor  has 
been  held  to  be  a  misdemeanor;  and  an  attempt  to  commit  a  mis- 
demeanor is  a  misdemeanor,  whether  the  offense  is  created  by 
statute  or  was  an  offense  at  common  law.  Verdict,  guilty.  E.  v. 
Roderick,  7  C.  &  P.  795,  B.  127. 

(Cal.  Sup.  Ct.,  1859.)  Eloping  to  Marry  Niece.  Defendant  was 
indicted  and  convicted  of  attempting  to  contract  an  incestuous  mar- 
riage on  proof  that  he  eloped  with  his  niece,  and  requested  another 
to  get  a  magistrate  to  perform  the  ceremony.  He  appealed.  FIELD, 
C.  J.,  said:    "It  [the  evidence]  shows  very  clearly  the  intention  of 
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the  defendant ;  but  something  more  than  mere  intention  is  necessary 
to  constitute  the  offense  charged.  Between  preparation  for  the 
attempt  and  the  attempt  itself,  there  is  a  wide  difference.  The 
preparation  consists  in  devising  or  arranging  the  means  or  measures 
necessary  for  the  commission  of  the  offense;  the  attempt  is  the 
direct  movement  towards  the  commission  after  the  preparations  are 
made;  •  •  •  but  until  the  officer  was  engaged,  and  the  par- 
ties stood  before  him,  ready  to  take  the  vows  appropriate  to  the 
contract  of  marriage,  it  cannot  be  said,  in  strictness,  that  the 
attempt  was  made.  The  attempt  contemplated  by  the  statute  must 
be  manifested  by  acts  which  would  end  in  the  consummation  of  the 
particular  offense,  but  for  the  intervention  of  circumstances  inde- 
pendent of  the  will  of  the  party.  *'  •  •  •  Judgment  reversed. 
P.  V.  Murray,  14  Cal.  160. 

Bolioitation  Is  generally  held  not  to  be  an  attempt  even  when  criminal :    S.  ▼.  Butler, 
S  CO;  S.  V.  Bowers,  8  00. 

(U.  S.  C.  C.  Dist.  of  Ore.,  1882.)  Ordering  Whiskey  for  Alaska. 
Defendant  demurred  to  an  information  charging  him  with  being 
in  Alaska  and  sending  an  order  by  letter  to  a  liquor  dealer  in  San 
Francisco  to  send  him  100  gallons  of  whiskey,  thereby  intending  to 
introduce  the  whiskey  into  Alaska  contrary  to  law.  DEADY,  J. 
*  *  *  To  constitute  the  attempt  charged  in  the  information 
there  must  have  been  an  intent  to  commit  the  crime  of  introducing 
spirituous  liquors  into  Alaska,  combined  with  an  act  done  in  pur- 
suance of  such  intention  that  apparently,  in  the  usual  course  of 
events,  would  have  resulted  in  such  introduction,  unless  interrupted 
by  extraneous  circumstances,  but  which  actually  fell  short  of  such 
result.  But  it  does  not  appear  that  anything  was  done  by  the 
defendant  towards  the  commission  of  the  intended  crime  of  intro- 
ducing spirituous  liquors  into  Alaska,  but  to  offer  or  attempt  to 
purchase  the  same  in  San  Francisco.  The  written  order  sent  there 
by  the  defendant  was,  in  effect,  nothing  more  or  less  than  an  offer 
by  him  to  purchase  the  one  hundred  goUons  of  whiskey ;  and  it  will 
simplify  the  case,  to  regard  him  as  being  present  at  the  house  of 
the  San  Francisco  firm,  at  the  time  his  order  reached  them,  seek- 
ing to  purchase  the  liquor  with  the  intent  of  committing  the  crime 
of  introducing  the  same  into  Alaska.  But  the  case  made  by  the 
information  stops  here.  It  does  not  show  that  he  bought  any  liquor. 
Whether  he  changed  his  mind,  and  countermanded  the  order  before 
the  delivery  of  the  goods,  or  whether  the  firm  refused  to  deal  with 
him,  does  not  appear.  Now,  an  offer  to  purchase  whiskey,  with  the 
intent  to  ship  it  to  Alaska,  is,  in  any  view  of  the  matter,  a  mere 
act  of  preparation,  of  which  the  law  takes  no  cognizance.  As  the 
matter  then  stood,  it  was  impossible  for  the  defendant  to  attempt 
to  introduce  this  liquor  into  Alaska,  because  he  did  not  own  or 
control  it.  It  was  simply  an  attempt  to  purchase, — an  act  harmless 
and  indifferent  in  itself,  whatever  the  purpose  with  which  it  was 
done.    But  suppose  the  defendant  had  gone  further,  and  actually 
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succeeded  in  purchasing  the  liquor,  wherein  would  the  case  differ 
from  that  of  the  person  who  bought  the  gun  or  poison  with  intent 
to  commit  murder,  but  did  no  subsequent  act  in  execution  of  such 
purpose?  In  all  essentials  they  are  the  same.  •  •  •  Demurrer 
sustained  as  to  the  second  count  and  overruled  as  to  the  first.  U.  8. 
V.  Stephens,  8  Sawy.  116,  12  Fed.  52,  B.  130. 

(Va.  Sup.  Ct.  of  App.,  1889.)  Abandonment  of  Attempt  to  Rape. 
Deifendant  appealed  from  a  conviction  of  attempt  to  rape,  on  proof 
that  he  led  prosecutrix  (a  girl  of  12)  to  a  stable  promising  to  give 
her  an  apple;  laid  her  down;  and  exposed  his  and  her  person;  but 
abandoned  further  attempt  without  interference  from  anyone, 
whereupon  she  ran  away.  LEWIS,  P.  •  •  •  An  attempt  in 
criminal  law  is  an  apparent  unfinished  crime,  and  hence  is  com- 
pounded of  two  elements,  viz.:  (1)  The  intent  to  commit  a  crime; 
and,  (2)  a  direct  act  done  towards  its  commission,  but  falling  short 
of  the  execution  of  the  ultimate  design.  It  need  not,  therefore,  be 
the  last  proximate  act  to  the  consummation  of  the  crime  in  con- 
templation, but  is  sufficient  if  it  be  an  act  apparently  adapted  to 
produce  the  result  intended.  It  must  be  something  more  than  mere 
preparation.  Uhl  v.  C,  6  Gratt.  706 ;  Hicks  v.  C,  86  Va.  223,  9  S.  E. 
1024,  19  Am.  St.  Rep.  891.  Hence,  when  the  prisoner  took  the  pros- 
ecutrix into  the  stable,  and  there  did  the  acts  above  mentioned, 
the  attempt  to  commit  a  rape  was  complete;  for  there  was  the 
unlawful  intent  accompanied  by  acts  done  towards  the  commission 
of  the  intended  crime,  but  falling  short  of  its  commission.  Indeed, 
it  is  not  denied  that  there  was  such  attempt,  but  it  is  contended — 
and  such  was  the  main  defense  at  the  trial — that  the  subsequent 
voluntary  abandonment  of  the  criminal  purpose  cleansed  the  pris- 
oner of  all  crime,  so  far  as  the  attempt  was  concerned.  But  this  is 
a  mistaken  view.  For,  on  the  contrary,  it  is  a  rule,  founded  in 
reason  and  supported  by  authority,  that  if  a  man  resolves  on  a 
criminal  enterprise,  and  proceeds  so  far  in  it  that  his  act  amounts 
to  an  indictable  attempt,  it  does  not  cease  to  be  such,  though  he 
voluntarily  abandons  the  evil  purpose.  •  •  •  Judgment 
affirmed.    Olover  v.  0.,  86  Va.  382,  10  S.  E.  420,  B.  133. 

Abandonment  is  farther  discussed  In  §  83.    See  also  Orlffln  ▼.  S,  9  60. 

(Mass.  Sup.  Judicial  Ct.,  1824.)  Attempt  to  Rape  by  Boy  of  14. 
After  conviction  of  assault  with  intent  to  rape,  it  was  argued  in 
arrest  of  judgment,  that  this  charge  could  not  be  maintained  on 
proof  of  an  assault  by  one  man  on  another  dressed  in  woman's 
clothes;  nor  by  a  man  on  his  wife,  for  she  cannot  retract  her  con- 
sent; and  in  like  manner,  it  would  be  absurd  to  convict  an  infant 
of  an  attempt  to  do  what  the  law  presumes  him  incapable  of  doing, 
by  reason  of  his  age.  Per  CURIAM.  The  court  are  of  opinion 
that  the  verdict  must  stand  and  judgment  be  rendered  on  it.  The 
law  which  regards  infants  under  fourteen  as  incapable  of  commit- 
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ting  rape  was  established  in  favorem  vitae,  and  ought  not  to  be 
applied  by  analogy  to  an  inferior  offense,  the  commission  of  which 
IB  not  punished  with  death.  A  minor  of  fourteen  years  of  age,  or 
just  under,  is  capable  of  that  kind  of  force  which  constitutes  an 
essential  ingredient  in  the  crime  of  rape,  and  he  may  make  an 
assault  with  an  intent  to  commit  that  crime,  although  by  an  arti- 
ficial rule  he  is  not  punishable  for  the  crime  itself.  An  intention 
to  do  an  act  does  not  necessarily  imply  an  ability  to  (^o  it ;  as  a  man 
who  is  emasculated  may  use  force  with  intent  to  ravish,  although 
possibly,  if  a  certain  effect  should  be  now,  as  it  was  formerly,  held 
essential  to  the  crime,  he  could  not  be  convicted  of  a  rape.  Females 
might  be  in  as  much  danger  from  precocious  boys  as  from  men,  if 
such  boys  are  to  escape  with  impunity  from  felonious  assaults,  as 
well  as  from  the  felony  itself.  Motion  overruled.  Parker,  C.  J., 
dissenting.    0.  v.  Green,  2  Pick.  380,  B.  139,  C.  117. 

(Va.  Sup.  Ct.  of  App.,  1898.)  Same.  Appellant  was  convicted 
of  attempt  to  rape,  though, under  14  years  of  age.  The  convic- 
tion was  reversed  on  the  ground  that  the  rule  of  the  common  law 
that  a  boy  under  14  is  conclusively  presumed  to  be  physically 
incapable,  had  never  been  changed  by  statute  in  the  state,  and 
there  was  nothing  in  the  climatic  influence  on  the  people,  of  which 
the  court  was  aware,  that  calls  for  a  change,  even  if  it  were  the 
province  of  the  court  to  make  it.  It  was  also  said  that  the  ques- 
tionable right  of  the  state  to  compel  exposure  of  person,  the  diffi- 
culty of  establishing  the  fact,  the  doubtful  character  of  the  evi- 
dence in  the  case  in  hand,  and  the  circumstances  under  which  it 
was  obtained,  were  well  calculated  to  deter  any  modification  of 
the  rule,  unless  made  necessary  by  the  social  condition  of  the  peo- 
ple and  required  for  the  protection  of  virtue.  Foster  v.  0.,  96  Va. 
306,  31  S.  B.  503,  70  Am.  St.  Bep.  846,  42  L.  R.  A.  589,  Mi.  335n. 

Aoo.  R.  V.  Eldenhaw,  8  G.  ft  P.  890;  R.  v.  Brimilow,  9  C.  ft  P.  806;  S.  v.  Handy,  4  Harr.  (Del.) 

OOOt 

(Pla.  Sup.  Ct.,  1892.)  Same.  A  boy  under  14  was  convicted 
of  assault  with  intent  to  commit  statutory  rape  on  a  consenting 
girl  under  10,  and  the  conviction  was  reversed  because  there  was 
no  proof  of  physical  capacity  nor  of  physical  development  from 
which  such  capacity  could  be  inferred;  but  it  was  admitted  that 
if  puberty  and  discretion  were  proved  in  fact  or  found  from  com- 
petent evidence,  the  conviction  would  be  sustained.  McKinnjr  y.  8., 
29  Pla.  565,  10  So.  732,  30  Am.  St.  Rep.  140. 

Ace.  Gordon  ▼.  S..  9eOa.  581.  81  S.  E.  M;  HeUman  v.  C.  84  Ky.  467,  1  S.  W.  731,  4  Am.  St. 
Rep.  207:  P.  V.  Randolph,  2  Parker  (N.  Y.  Crim.)  174;  Williams  v.  S  ,  14  Ohio  888, 46  Am.  Deo.  686; 
Wagoner  ▼.  8.:  73  Tenn.  (6  Lea)  858,  40  Am.  Rep.  86. 

(La.  Sup.  Ct.,  1887.)      Same.      A  boy  under  14  was  convicted 

of  entering  a  dwelling  house  at  night,  without  breaking,  with  intent 

to  rape;  and  though  he  excepted  to  the  court  leaving  his  physical 

capacity  to  rape  as  a  question  of  fact  for  the  jury,  without  pre- 

14 
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sumption,  the  instruction  was  approved,  and  conviction  affirmed. 
The  climatic  conditions  in  Louisiana  so  affected  the  people  that  the 
presumption  obtaining  in  England  was  held  inapplicable.  8.  V. 
Jones,  39  La.  Ann.  935,  3  So.  57. 

(Mass.  Sup.  Judicial  Ct.,  1850.)  Picking  Empty  Pocket.  Defend- 
ant was  convicted  of  attempt  to  steal  property  from  the  pocket  of 
a  person  unknown,  and  excepted  to  the  refusal  of  the  court  to 
instruct  the  jury  that  the  indictment  could  not  be  maintained  with- 
out proof  of  property  in  the  pocket.  FLETCHEE,  J.  •  •  •  It  was 
said,  in  argument  for  the  defendant,  that  he  could  not  be  said  to  have 
attempted  to  steal  the  property  of  the  unknown  person,  if  there 
was  no  property  to  be  stolen;  and  that  therefore  the  indictment 
should  have  set  out  the  property  and  shown  the  existence  and 
nature  of  it  by  the  proof.  But  it  will  appear  at  once,  by  a  simple 
reference  to  the  import  of  the  term  '* attempt,*'  that  this  proposi- 
tion cannot  be  maintained.  To  attempt  is  to  make  an  effort  to  effect 
some  object,  to  make  a  trial  or  experiment,  to  endeavor,  to  use 
exertion  for  some  purpose.  A  man  may  make  an  attempt,  an 
effort,  a  trial,  to  steal,  by  breaking  open  a  trunk,  and  be  disap- 
pointed in  not  finding  the  object  of  pursuit,  and  so  not  steal  in 
fact.  •  •  •  So  in  the  present  case  it  is  not  probable  that  the 
defendant  had  in  view  any  particular  article,  or  had  any  knowl- 
edge whether  or  not  there  was  anything  in  the  pocket  of  the 
unknown  person ;  but  he  attempted  to  pick  the  pocket  of  whatever 
he  might  find  in  it,  if  haply  he  should  find  anything;  and  the 
attempt,  with  the  act  done  of  thrusting  his  hand  into  the  pocket, 
made  the  offense  complete.  It  was  an  experiment,  and  an  experi- 
ment which,  in  the  language  of  the  statute,  failed;  and  it  is  as 
much  within  the  terms  and  meaning  of  the  statute,  if  it  failed  by 
reason  of  there  being  nothing  in  the  pocket,  as  if  it  had  failed  from 
any  other  cause.  The  following  cases  fully  support  the  view  taken 
in  this  case,  and  I  am  not  aware  of  any  opposing  authorities:  B. 
V.  Higgins,  2  East  5 ;  P.  v.  Bush,  4  Hill  133 ;  Josslyn  v.  C,  6  Met. 
236 ;  Rogers  v.  C,  5  S.  &  B.  463.  The  indictment  alleges  that  the 
defendant  attempted  to  steal  from  the  unknown  person  his  per- 
sonal property  then  in  his  pocket  and  in  his  possession,  neither  the 
name  nor  the  value  of  the  property  being  known  to  the  jurors. 
But  this  allegation  is  wholly  unnecessary  and  immaterial,  and  may 
be  stricken  out;  and  the  indictment  will  still  remain  sufficient. 
*  *  *  Exceptions  overruled.  0.  V.  McDonald,  5  Cush.  365,  B. 
141. 

(Conn.  Sup.  Ct.  of  Errors,  1862.)  Same.  It  was  charged  and 
evidence  given  to  prove  that  while  many  people  were  assembled 
at  the  railroad  station  at  the  funeral  of  Gen.  Lyon,  the  prisoner 
put  his  hand  into  the  pocket  of  an  elderly  lady;  but  no  proof  was 
offered  to  show  that  any  money  was  in  the  pocket.     The  court 


i  62.  INCIPIENT  ACTS.  211 

refused  to  charge  that  no  offense  was  proved,  the  jury  returned  a 
verdict  of  guilty,  and  he  excepts.  BUTLER,  J.  *  *  •  It  is 
further  claimed  that  there  must  be  present  ability  to  perpetrate  the 
offense;  that  if,  in  this  case,  the  pocket  was  empty,  there  could  be 
no  such  ability ;  and  that  the  second  count  of  the  information  does 
not  allege  that  there  was  in  fact  property  in  the  pocket.  There 
must  undoubtedly  be  present  ability  to  perpetrate  the  offense.  The 
person  must  be  of  legal  age,  compos  mentis,  and  in  a  situation  to 
effect  the  purpose,  directly  or  by  the  agen6y  of  others.  But  it  is 
not  true  that  the  thing  intended  to  be  taken  must  be  where  the 
attempting  thief  supposes  it  to  be,  or  that  there  must  be  in  fact 
property  where  he  supposes  there  is.  It  is  sufficient  if  he  supposes 
there  is  property  in  the  pocket,  trunk,  or  other  receptacle,  and 
attempts,  by  some  act  adapted  to  the  purpose,  to  obtain  it  felon- 
iously.   •    •    •    Affirmed.    S.  v.  Wilson,  30  Conn.  500,  Kn.  80. 

(Eng.  C.  C.  R.,  1864.)  Same.  Case  reserved.  The  prisoners  were 
convicted  of  attempt  to  commit  larceny  by  putting  the  hand  of  one 
of  them  into  the  gown  pocket  of  a  woman  unknown,  with  intent  to 
take  and  steal  her  property  in  the  pocket.  The  witness  who  proved 
the  case  said  he  asked  the  woman  if  she  lost  anything,  and  she  said, 
**No.''  Defendants  being  convicted,  the  question  was  whether  the 
verdict  was  sustainable.  Poland  argued  for  the  prisoner,  that  it  is 
not  indictable  to  put  a  hand  into  an  empty  pocket,  and  the  indict- 
ment does  not  allege  there  was  any  property  in  the  pocket.  He  re- 
lied on  R.  V.  McPherson,  1  Dears.  &  B.  197,  7  Cox  C.  C.  281,  a  case 
much  like  the  present,  in  which  Bramwell,  B.,  said:  **The  argument 
that  a  man  putting  his  hand  into  an  empty  pocket  might  be  convicted 
of  attempting  to  steal,  appeared  to  me  at  first  plausible ;  but  suppos- 
ing a  man,  believing  a  block  of  wood  to  be  a  man  who  was  his  deadly 
enemy,  struck  it  a  blow  intending  to  murder,  could  he  be  convicted 
of  attempting  to  murder  the  man  he  took  it  to  be?"  So  in  R.  v. 
Scudder,  3  C.  &  P.  605,  it  was  held  that  there  could  not  be  a  con- 
viction for  administering  a  drug  to  a  woman  to  procure  abortion, 
if  it  appeared  that  the  woman  was  not  with  child  at  all.  That  case 
was  before  the  Consolidation  Act,  24  &  25  Vict.,  c.  96.  BRAM- 
WELL, B.  You  may  put  this  case :  Suppose  a  man  takes  away  an 
umbrella  from  a  stand  with  intent  to  steal  it,  believing  it  not  to  be 
his  own,  but  it  turns  out  to  be  his  own,  could  he  be  convicted  of 
attempting  to  steal f  Poland:  It  is  submitted  that  he  could  not.  Met- 
calfe, for  the  prosecution.  The  fallacy  in  the  argument  on  the  other 
side  consists  in  assuming  that  it  is  necessary  to  prove  anything  more 
than  an  attempt  to  steal.  The  intent  to  steal,  it  is  conceded,  is  not 
sufficient ;  but  any  act  done  to  carry  out  the  intent,  as  putting  a  hand 
into  the  pocket,  will  do.  CROIIPTON,  J.,  Suppose  a  man  were  to 
go  down  a  lane  armed  with  a  pistol,  with  the  intention  to  rob  a 
particular  person,  whom  he  expected  would  pass  that  way,  and  the 
person  does  not  happen  to  come,  would  that  be  an  attempt  to  rob 
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the  person?  COCKBURN,  C.  J.  We  are  aU  of  opinion  that  this 
conviction  cannot  be  sustained,  and  in  so  holding  it  is  necessary  to 
observe  that  the  judgment  proceeds  on  the  assumption  that  the 
question,  whether  there  was  anything  in  the  pocket  of  the  prosecu- 
trix which  might  have  been  the  subject  of  larceny,  does  not  appear 
to  have  been  left  to  the  jury.  •  •  •  E.  v.  CoUixiB,  9  Cox  C.  C. 
497,  L.  &  C.  471,  33  L.  J.  m.  c.  177,  10  Jur.  (n.  s.)  686,  10  L.  T.  581. 
12  W.  R.  886,  B.  137. 

(Mich.  Sup.  Ct.,  1881.)  Same.  MARSTON,  C.  J.  The  respon- 
dent was  charged  with  and  convicted  of  an  attempt  to  commit 
larceny  from  the  person,  and  the  proof  tended  to  show  that  he  had 
put  his  hand  into  the  outside  cloak  pocket  of  Emma  Bellair;  that 
there  was  no  property  of  any  kind  in  the  pocket  at  that  time,  and 
nothing  therefore  was  taken  therefrom.  It  is  claimed  that  under 
such  circumstances  he  could  not  be  convicted.  We  are  of  a  contrary 
opinion.  The  charge  is  of  an  attempt  to  commit  a  crime.  In  burg- 
lary and  many  cases  of  attempts  the  intent  is  gathered  from  the 
taking  or  other  act  done.  But  this  is  not  the  only  way  of  proving 
the  intent ;  if  it  were,  in  many  cases  attempts  to  commit  crime  would 
go  unpunished.  We  fully  concur  in  the  views  expressed  by  the 
Massachusetts  court  in  C.  v.  McDonald  [above].  •  •  •  P.  v. 
Jones,  46  Mich.  441,  9  N.  W.  486. 

(New  York  Ct.  of  App.,  1890.)  Same.  Defendant  was  indicted 
for  and  convicted  of  attempt  to  commit  grand  larceny  from  the  per- 
son. He  obtained  an  order  of  reversal  and  for  a  new  trial  from  the 
general  term,  on  the  ground  that  attempt  cannot  be  perpetrated  if 
conditions  render  commission  impossible.  The  state  appeals. 
RUGER,  C.  J.  •  •  •  The  evidence  given  upon  the  trial  showed 
that  the  defendant,  accompanied  by  two  associates,  was  observed 
passing  around  among  the  people  gathered  in  a  crowded  market  in 
New  York,  and  was  seen  to  thrust  his  hand  into  the  pocket  of  a 
woman,  and  to  withdraw  it  therefrom  empty.  Upon  being  ap- 
proached by  an  officer,  the  defendant's  companions  escaped,  but  the 
defendant  was  arrested.  The  woman  became  lost  in  the  crowd,  and 
was  not  discovered.  Upon  this  evidence,  the  defendant's  counsel 
asked  the  court  to  direct  a  verdict  for  the  defendant  upon  the 
ground  that  the  facts  proved  did  not  support  the  charge  in  the  indict- 
jnent.  The  request  was  denied,  and  the  defendant  excepted.  •  * 
•  The  claim  of  the  defendant  is  that  the  evidence  did  not  show 
that  the  woman  had  any  property  in  her  pocket,  which  could  be  the 
subject  of  larceny,  and  that  an  attempt  to  commit  that  crime  could 
not  be  predicated  of  a  condition  which  rendered  its  commission  im- 
possible. We  are  of  the  opinion  that  the  evidence  was  sufficient  to 
authorize  the  jury  to  find  the  accused  guilty  of  the  offense  charged. 
It  was  plainly  inferable  from  it  that  an  intent  to  commit  larceny 
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from  the  person  existed,  and  that  the  defendant  did  an  act  tending 
to  effect  its  commission,  though  the  effort  failed.  •  •  •  The 
question  whether  an  attempt  to  commit  a  crime  has  been  made,  is 
determinable  solely  by  the  condition  of  the  actor's  mind,  and  his 
conduct  in  the  attempted  consummation  of  his  design.  *  *  *  So 
far  as  the  thief  is  concerned,  the  felonious  design  and  action  are  then 
just  as  complete  as  though  the  crime  could  have  been,  or,  in  fact, 
had  been,  committed,  and  the  punishment  of  such  offender  is  just 
as  essential  to  the  protection  of  the  public,  as  of  one  whose  designs 
have  been  successful.  •  •  •  It  would  seem  to  be  quite  absurd  to 
hold  that  an  attempt  to  steal  property  from  a  person  could  not  be 
predicated  of  a  case  where  that  person  had  secretly  and  suddenly 
removed  the  contents  of  one  pocket  to  another  and  thus  frustrated 
the  attempt,  or  had  so  guarded  his  property  that  it  could  not  be 
detached  from  his  person.  An  attempt  is  made  when  an  opportunity 
occurs,  and  the  intending  perpetrator  has  done  some,  act  tending  to 
accomplish  his  purpose,  although  he  is  baffled  by  an  unexpected 
obstacle  or  condition.  Many  efforts  have  been  made  to  reach  the 
north  pole,  but  none  have  thus  far  succeeded,  and  many  have  grap- 
pled with  the  theory  of  perpetual  motion  without  success — possibly 
from  the  fact  of  its  non-existence — but  can  it  be  said  in  either  case 
that  the  attempt  was  not  madef  •  •  •  [Then  his  honor  re- 
viewed the  decisions  on  like  cases,  and  found  most  of  them  in  accord 
with  his  opinion.]  Order  reversed  and  judgment  affirmed.  P.  v. 
Moran,  123  N.  Y.  254,  25  N.  E.  412,  20  Am.  St.  Bep.  732n,  10  L.  B. 
A.  109,  P.  145. 

(Cal.  Sup.  Ct.,  1892.)  Shot  Throu^rh  Boof.  Defendant  was  con- 
victed of  assault  with  intent  to  murder ;  and  appealed,  insisting  there 
was  no  evidence  to  support  the  verdict.  GAROUTTE,  J.  *  •  * 
The  facts  of  the  case  are  novel  in  the  extreme,  and,  when  applied 
to  principles  of  criminal  law,  a  question  arises  for  determination 
upon  which  counsel  have  cited  no  precedent.  A  policeman  secretly 
bored  a  hole  in  the  roof  of  appellant's  building,  for  the  purpose  of 
determining  by  a  view  from  that  point  of  observation,  whether  or 
not  he  was  conducting  therein  a  gambling  or  lottery  game.  The  fact 
came  to  the  knowledge  of  appellant,  and  upon  a  certain  night, 
believing  that  the  policeman  was  upon  the  roof  at  the  point  of 
observation,  he  fired  his  pistol  at  the  spot.  He  shot  in  no  fright, 
and  his  aim  was  good,  for  the  bullet  passed  through  the  roof  at  the 
point  intended;  but  very  fortunately  for  the  oflScer  of  the  law,  at 
the  moment  of  attack  he  was  upon  the  roof  at  a  different  spot, 
viewing  the  scene  of  action,  and  thus  no  substantial  results  followed 
from  appellant's  fire.  The  intent  to  kill  is  quite  apparent  from  the 
evidence,  and  the  single  question  is  presented.  Do  the  facts  stated 
constitute  an  assault?  Our  criminal  code  defines  an  assault  to  be 
**an  unlawful  attempt,  coupled  with  a  present  ability,  to  commit  a 
violent  injury  upon  the  person  of  another."    It  will  thus  be  seen 
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that  to  constitute  an  assault  two  elements  are  necessary,  and  the 
absence  of  either  is  fatal  to  the  charge.  There  must  be  an  unlawful 
attempt,  and  there  must  be  a  present  ability,  to  inflict  the  injury. 
In  this  case  it  is  plain  that  the  appellant  made  an  attempt  to  kill 
the  officer.  It  is  equally  plain  that  this  attempt  was  an  tmlawful 
one.  For  the  intent  to  kiU  was  present  in  his  mind  at  the  time  he 
fired  the  shot,  and  if  death  had  been  the  result,  under  the  facts  as 
disclosed,  there  was  no  legal  justification  to  avail  him.  The  fact 
that  the  officer  was  not  at  the  spot  where  the  attacking  party  imag- 
ined he  was,  and  where  the  bullet  pierced  the  roof,  renders  it  no 
less  an  attempt  to  kill.  It  is  a  well  settled  principle  of  criminal  law 
in  this  country,  that  where  the  criminal  result  of  an  attempt  is  not 
accomplished  simply  because  of  an  obstruction  in  the  way  of  the 
thing  to  be  operated  upon,  and  these  facts  are  unknown  to  the 
aggressor  at  the  time,  the  criminal  attempt  is  committed.  •  •  • 
He  knew  the  officer  was  upon  the  roof,  and  knowing  that  fact  he 
fired  through  the  roof  with  the  full  determination  of  killing  him. 
The  fact  that  he  was  mistaken  in  judgment  as  to  the  exact  spot 
where  his  intended  victim  was  located  is  immaterial.  That  the  shot 
did  not  fulfil  the  mission  intended  was  not  attributable  to  forbear- 
ance or  kindness  of  heart  upon  defendant's  part;  neither  did  the 
officer  escape  by  reason  of  the  fact  of  his  being  so  far  distant  that 
the  deadly  missile  could  do  him  no  harm.  He  was  sufficiently  near 
to  be  killed  from  a  bullet  from  the  pistol,  and  his  antagonist  fired 
with  the  intent  of  killing  him.  Appellant's  mistake  as  to  the  police- 
man's exact  location  upon  the  roof  afford?  no  excuse  for  his  act, 
and  causes  the  act  to  be  no  less  an  assault.  •  •  •  Affirmed.  P. 
V.  Lee  Kong,  95  Cal.  666,  30  Pac.  800,  29  Am.  St.  Rep.  165,  17  L.  B.  A. 
626,  B.  142. 


ULTIMATE  ACTS. 

Classified.  Ultimate  acts  are  either  criminal  or  justifiable  and 
excusable  acts. 

CBIMINAIi  ACTS. 

§  63.  Classified.  Crimes  may  be  committed  by  doing  a  positive 
wrongful  act,  or  by  neglect  of  duty  (in  misfeasance  or  nonfeasance) ; 
and  the  force  employed  in  doing  the  wrong  may  be  direct  or  indirect, 
physical  or  mental. 

(Eng.  Cent.  Cr.  Ct.,  1867.)  Starving  Child.  John  and  Mary  Conde 
were  indicted  for  murder  of  their  son,  Wm.  Conde.  Evidence  was 
given  tending  to  prove  that  deceased  died  of  starvation,  no 
doubt  accelerated  by  beating.      CIIANNELL,  B.,  to  the  jury:    If 
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the  prisoners  or  either  of  them  "wilfully  withheld  necessary  food  from 
the  deceased,  with  a  wilful  determination,  by  withholding  sustenance 
which  was  requisite,  to  cause  his  death,  then  the  party  so  withhold- 
ing such  food  is  guilty  of  murder.  If,  however,  the  prisoners  had 
the  means  to  supply  necessaries,  the  want  of  which  had  led  to  the 
death  of  the  deceased,  and  having  the  means  to  supply  such  neces- 
saries, negligently  though  not  wilfully  withheld  food  which,  if  ad- 
ministered, would  have  sustained  life,  and  so  caused  the  death  of 
the  deceased,  then  that  would  amount  to  the  crime  of  manslaughter  * 
in  the  person  so  withholding  the  food.  Verdict,  Mary  guilty,  John 
not  guilty.    E.  v.  Conde,  10  Cox  C.  C.  547,  B.  424,  C.  165. 

As  to  crime  from  mere  neglect  of  duty,  see  several  cases  under  5  11. 

(Eng.,  Guildhall,  1730.)  Exposing  to  Smallpox.  On  appeal  of 
murder  for  the  death  of  plaintiff's  husband  of  smallpox  in  the 
Fleet  prison,  of  which  defendant  Bambridge  was  warden,  RAY- 
MOND, C.  J.,  after  a  long  examination,  instructed  the  jury,  that  if 
they  believed  that  deceased  was  carried  to  defendant  Corbet's  vic- 
tualling house  in  the  Fleet,  against  his  consent,  and  was  there  de- 
tained; that  Bambridge  and  Corbet  knew  the  smallpox  was  there; 
that  deceased  had  not  had  it,  but  feared  it,  and  desired  to  be  re- 
moved, or  not  to  be  carried  there  at  all ;  that  he  caught  the  smallpox 
of  White  there,  and  died  thereof — then  the  appellees  would  be  guilty 
of  murder;  but  if  any  one  of  these  facts  were  not  proved  to  tho 
satisfaction  of  the  jury,  they  ought  to  be  acquitted.  Not  guilty 
Castell,  widow,  v.  Bambridge  and  Corbet,  2  Strange  854,  B.  420. 

(Eng.  C.  C.  B.,  1756.)  Convicting  of  Bobbery  by  Conspiracy. 
Eidden  was  convicted  at  Old  Bailey  before  Foster,  J.,  of  robbing 
Mary  Jones  in  the  highway,  on  the  testimony  of  prosecutrix  and 
John  Berry;  and  was  executed.  The  reward  for  conviction,  given 
>  by  4  &  5  Wm.  &  M.,  c.  8,  to  those  who  convict  of  highway  robbery, 
was  divided  between  said  Jones  and  Berry,  and  Stephen  MacDaniel 
and  Thomas  Cooper.  On  a  later  prosecution  of  the  same  kind 
against  one  Blee  [See  ante,  McDaniel's  Case,  §29,  on  consent]  it 
was  discovered  that  both  prosecutions  had  been  contrived  to  get  the 
reward.  Whereon  said  Jones,  Berry,  and  MacDaniel  were  indicted 
and  convicted  on  the  clearest  sort  of  evidence  of  the  wilful  murder 
of  Kidden,  by  maliciously  causing  him  to  be  accused,  apprehended, 
tried,  convicted,  and  executed,  knowing  him  to  be  innocent  of  the 
charge,  with  intent  to  share  the  reward,  etc.  Judgment  was  res- 
pited on  doubt  whether  indictment  for  murder  would  lie  in  this 
case,  and  that  the  point  might  be  fully  considered  on  motion  in 
arrest  of  judgment.  The  attorney  general  declined  to  argue  it,  and 
the  prisoners  were  discharged.  But  Lord  Mansfield,  C.  J.,  said 
afterwards  that  he  and  several  other  judges  were  of  opinion  at  the 
time  to  support  the  indictment ;  and  Sir  Wm.  Blackstone  said  there 
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were  grounds  to  believe  the  case  was  given  up  from  prudential  rea- 
sons and  not  from  any  doubt  on  the  law.  B.  v.  MftcDaniel,  1  Leach 
C.  C.  (Ed.  3)  No.  21, 1  East  P.  C.  333,  B.  421,  Ke.  97. 

ThlB  case  is  the  ■equel  to  McDanlel'B  cajM,  I  29.  Compare  conylctionB  of  bnrglarj 
by  getting  constable  to  break  in  on  hue  and  cry,  or  by  knocking  at  door,  f  110. 

(Eng.  Assize,  1857.)  Oiving  Disease  by  Rape.  On  indictment  for 
murder  and  rape  on  a  child  under  ten,  it  appeared  that  the  prisoner 
had  connection  with  the  child,  and  it  was  afterward  discovered  that 
she  had  the  venereal  disease.  WIGHTMAN,  J.,  told  the  jury  that 
malice  to  constitute  murder  might  be  either  express  or  implied,  and 
there  being  no  pretense  of  express  malice  here,  there  was  such 
malice  implied  in  law  as  would  justify  them  in  finding  him  guilty  of 
murder,  if  they  were  satisfied  that  he  had  connection  with  her  and 
her  death  resulted  therefrom.  The  jury  returned  that  they  were 
satisfied  that  he  had  connection  and  that  her  death  resulted  there- 
from, but  were  not  agreed  as  to  finding  him  guilty  of  murder. 
Wightman,  J.,  told  them  that  it  was  open  to  them  to  ignore  the  doc- 
trine of  constructive  malice,  and  find  guilty  of  manslaughter ;  which 
they  did.  Penal  servitude  for  life.  B.  v.  Oreenwood,  7  Cox  C.  C. 
404,  B.  424,  Mi.  566. 

(Eng.  Assize,  1874.)  Scared  to  Death— Palling  Hair.  The  pris- 
oner, somewhat  intoxicated,  met  a  nurse  in  a  public  house  carrying 
an  infant  of  four  months;  and  having  a  grievance  against  her  for 
hitting  one  of  his  children,  he  seized  her  by  the  hair  of  the  head  and 
hit  her;  on  which  she  screamed  so  that  the  infant  turned  black  in 
the  face,  never  recovered  from  the  nervous  shock,  and  died  a  few 
months  later.  Till  so  frightened,  the  child  had  been  healthy.  For 
this  the  prisoner  was  indicted  for  manslaughter.  It  was  contended 
that  there  was  no  case  for  the  jury ;  but  DENMAN,  J.,  left  it  to  them 
to  say  whether  the  unlawful  act  of  the  prisoner  caused  the  death  of 
the  child,  or  the  result  was  so  indirect  as  to  be  in  the  nature  of  an 
accident.  He  said  it  was  a  great  advantage  that  it  was  to  be  set- 
tled by  a  jury  and  not  by  a  judge.  If  he  were  to  say,  as  a  conclu- 
sion of  law,  that  murder  could  not  have  been  caused  by  such  an 
act  as  this,  he  might  have  been  laying  down  a  dangerous  precedent 
for  the  future;  for  to  commit  a  murder  a  man  might  do  the  very 
same  thing  this  man  had  done.  They  could  not  commit  murder 
upon  a  grown-up  person  by  using  language  so  strong  or  so  violent 
as  to  cause  that  person  to  die.  Therefore  mere  intimidation,  caus- 
ing a  person  to  die  from  fright  by  working  upon  his  fancy,  was  not 
murder.  But  there  were  cases  in  which  intimidations  had  been  held 
to  be  murder.  If  for  instance  four  or  five  persons  were  to  stand 
round  a  man  and  so  threaten  him  and  frighten  him  as  to  make  him 
believe  that  his  life  was  in  danger,  and  he  were  to  back  away  from 
them  and  tumble  over  a  precipice  to  avoid  them,  then  murder  would 
have  been  committed.    Then  did  or  did  not  this  principle  of  law 
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apply  to  the  case  of  a  child  of  such  tender  years  as  the  child  in 
question!  •  •  •  After  referring  to  the  supposition  that  the  con- 
vulsions of  which  the  child  died  were  brought  on  by  teething,  he 
said  that  if  the  man's  act  brought  on  the  convulsions,  or  made  them 
more  dangerous,  so  that  death  could  not  otherwise  have  ensued,  it 
would  be  manslaughter.  Verdict,  not  guilty.  B.  v.  Towers,  12  Cox 
C.  C.  530,  B.  425,  C.  163,  Ke.  95. 

(Ey.  Ct.  of  App.,  1887.)  Scared  from  House  and  Died  of  Expo- 
sure. Appellant  was  indicted  for  murder  of  his  wife,  and  convicted 
of  manslaughter.  He  was  a  cripple  able  to  use  only  one  arm.  She 
was  eight  months  pregnant,  high-tempered  and  hard  to  get  along 
with,  and  had  told  of  whipping  him  in  their  occasional  fights.  A 
sow  rooted  open  the  cabin  door  at  night,  and  a  row  arose  over  put- 
ting it  out.  He  choked,  beat,  and  scratched  her.  She  knocked  him 
down  with  a  shovel,  sat  on  him,  choked  him,  and  asked  how  he  felt. 
He  got  away,  started  for  his  breeches,  and  said  he  would  cut  her 
throat.  She  ran  out  of  the  door,  and  he  shut  it  after  her,  propped 
it  with  a  stick  of  wood,  and  went  to  bed.  There  was  no  evidence 
that  she  could  not  have  opened  the  door  if  she  had  tried.  She  did 
not  return.  The  night  was  very  cold,  and  there  was  snow  on  the 
ground  18  inches  deep.  In  the  morning  her  daughter,  the  only 
witness  of  the  affray,  except  the  parties,  started  in  search  of  her, 
and  defendant  told  her  to  take  her  mother's  shoes  and  stockings. 
The  barefoot  trail  was  followed  about  a  mile  and  a  half,  through 
briars  that  had  drawn  blood  and  torn  off  bits  of  her  nightgown, 
passing  within  20  feet  of  the  gate  of  one  residence,  and  about  100 
yards  from  another,  where  she  was  found  lying  on  her  face  dead 
and  badly  frozen.  There  was  no  wound,  bruise,  or  other  mark  of 
violence,  that  could  have  caused  her  death.  The  trial  court  in- 
structed the  jury  to  convict,  if  they  found  that  in  heat  of  passion, 
and  not  in  reasonably  necessary  self-defense,  defendant  used  such 
violence  towards  his  wife  as  to  cause  her  to  leave  his  house  from 
fear  of  death  or  great  bodily  harm  at  his  hands,  and  that  she  died 
from  exposure  so  caused.  This  instruction  was  held  erroneous  be- 
cause it  did  not  permit  the  jury  to  inquire  whether  the  fear  of  death 
or  great  bodily  harm,  which  they  must  have  found  under  this  instruc- 
tion, was  reasonable,  in  view  of  her  disposition  and  relative  physical 
power,  without  which  he  could  not  be  said  to  have  driven  her  from 
the  house ;  and  because  the  court  should  have  asked  the  jury  to  find 
whether  the  death  was  a  reasonable  and  natural  consequence  of  her 
leaving  the  house  under  the  circumstances.  New  trial  given.  Hen- 
drickson  v.  C,  85  Ky.  281,  3  S.  W.  166,  7  Am.  St.  Rep.  595,  B.  430. 

(Eng.  C.  C.  R.,  1889.)  Jumping  Out  of  Window.  Case  reserved 
on  conviction  of  assault  with  intent  to  inflict  grievous  bodily  harm. 
It  apx>ears  that  defendant  came  home  drunk  and  threatened  his  wife, 
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from  which  she  became  so  scared  that  she  tried  to  get  out  of  the 
window.  She  was  caught  by  her  daughter;  but  she  being  also 
threatened,  let  go ;  and  the  woman  fell  to  the  sidewalk  one  story  be- 
low and  broke  her  leg;  on  which  defendant  jeered  at  her  from  the 
window  above;  said  it  served  her  right,  and  made  no  attempt  to 
assist  her.  The  conviction  was  sustained ;  and  the  court  said  that  if 
one  creates  in  another's  mind  such  a  sense  of  danger  that  he  injures 
himself  in  attempting  to  escape  the  person  scaring  is  responsible  for 
the  result.  R.  v.  Halliday,  61  L.  T.  R.  701,  38  W.  R.  256,  54  J.  P.  312, 
B.  427. 


JUSTIFIABUB  AND  EXCUSABLE  ACTS. 

§  64.  Classified.  An  act  otherwise  criminal  may  be  excused  or 
justified  because  it  is  done :  1,  in  obedience  to  the  orders  of  a  supe- 
rior official;  2,  in  reasonable  exercise  of  parental  or  official  author- 
ity ;  3,  by  anyone  in  preserving  or  restoring  public  peace ;  4,  in  pre- 
venting commission  of  crime  and  apprehending  or  preventing  the 
escape  of  criminals ;  5,  in  self-defense ;  6,  defense  of  castle ;  7,  defense 
of  property ;  or,  8,  defense  of  friend  or  stranger. 

§  65.    ''In  Obedience  to  the  Orders  of  a  Superior  Official." 

''Obedience  to  the  Laws  in  being  is  undoubtedly  a  sufficient  exten- 
uation of  civil  guilt  before  a  municipal  tribunal.  The  sheriff  who 
burnt  Latimer  and  Ridley,  in  the  bigoted  days  of  Queen  Mary,  was 
not  liable  to  punishment  from  Elizabeth,  for  executing  so  horrid  an 
office;  being  justified  by  the  commands  of  that  magistracy  which 
endeavored  to  restore  superstition  under  the  holy  auspices  of  its 
merciless  sister,  persecution.''    4  Bl.  Com.  28. 

To  the  same  effect  see  also  ante  i  40 

(Eng.  C.  C.  R.,  1860.)  Transported  Prisoners.  ERLE,  C.  J.  In 
this  case  the  question  is  whether  a  conviction  for  false  imprisonment 
can  be  sustained.  •  •  *  The  defendant,  being  master  of  an 
English  merchant  vessel  lying  in  the  territorial  waters  of  Chili,  near 
Valparaiso,  contracted  with  that  government  to  take  the  prosecutor 
and  his  companions  from  Valparaiso  to  Liverpool,  and  they  were 
accordingly  brought  on  board  the  defendant's  vessel  by  the  officers 
of  the  government  and  carried  to  Liverpool  by  the  defendant  under 
his  contract.  Then,  can  the  conviction  be  sustained  for  that  which 
was  done  within  the  Chilian  waters  f  We  answer  no.  *  *  *  We 
assume  that  the  government  could  justify  all  that  it  did  within  its 
own  territory,  and  we  think  it  follows  that  the  defendant  can  justify 
all  that  he  did  there  as  agent  for  the  government  and  under  its 
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authority.  •  •  •  The  further  question  remains,  Can  the  convic- 
tion be  sustained  for  that  which  was  done  out  of  the  Chilian  terri- 
tory? We  think  that  it  can.  U  is  clear  that  an  English  ship  on 
the  high  sea,  out  of  any  foreign  territory,  is  subject  to  the  laws  of 
England;  and  persons,  whether  foreign  or  English,  on  board  such 
ship,  are  as  much  amenable  to  English  law  as  they  would  be  on 
English  soil.  •  •  •  It  may  be  that  transportation  to  England 
is  lawful  by  the  law  of  Chili,  and  that  a  Chilian  ship  might  so  law- 
fully transport  Chilian  subjects;  but  for  an  English  ship  the  laws  of 
Chili,  out  of  the  state,  are  powerless,  and  the  lawfulness  of  the  acts 
must  be  tried  by  English  law.  For  these  reasons,  to  the  extent  above 
mentioned,  the  conviction  is  affirmed.  B.  v.  Lesley,  Bell  220,  8  Cox 
C.  C.  269,  29  L.  J.  m.  c.  97,  6  Jur.  (n.  s.)  202,  1  L.  T.  452,  8  W.  R.  220, 
B.  311,  C.  151,  Mi.  86. 


§  66.    ''In  Reasonable  Exercise  of  Parental  or  Official  Authority." 

(Eng.  Assize,  1869.)  A  Father  Became  Angry  with  his  child  of  2 
years  and  6  months  for  some  fault,  and  struck  her  several  blows 
with  a  strap  an  inch  wide  and  18  inches  long;  and  two  days  later 
she  died,  as  the  doctors  said,  from  nervous  shock  and  congestion 
caused  by  the  beating;  for  this  the  father  was  indicted  for  man- 
slaughter. After  consulting  with  Willes,  J.,  who  agreed  with  him, 
MARTIN,  B.,  instructed  the  jury;  The  law  as  to  correction  has 
reference  only  to  a  child  capable  of  appreciating  correction,  and 
not  to  an  infant  two  years  and  a  half  old.  Although  a  slight  slap 
may  be  lawfully  given  to  an  infant  by  her  mother,  more  violent 
treatment  of  an  infant  so  young  by  her  father  would  not  be  justi- 
fiable ;  and  the  only  question  for  the  jury  to  decide  is,  whether  the 
child  *s  death  was  accelerated  or  caused  by  the  blows  inflicted  by  the 
prisoner.    Guilty.    E.  v.  Oriffln,  11  Cox  C.  C.  402,  B.  315. 

(Ind.  Sup.  Ct.,  1891.)  A  Father  Chained  His  Daughter  of  12  to  a 
Sewing  Machine,  and  left  her  alone  in  the  house  all  day  with  her 
infant  brother;  using  this  as  a  punishment  for  incorrigibility  and  a 
method  of  reformation,  having  tried  other  means  without  effect.  For 
this  act  he  was  convicted  of  assault  and  battery,  and  the  supreme 
court  refused  to  disturb  the  verdict  that  the  punishment  was  unrea- 
sonable and  unlawful.    HinWe  v.  S.,  127  Ind.  490,  26  N.  E.  777. 

(N.  Car.  Sup.  Ct.,  1874.)  Wife  Beating.  Defendant  was  convicted 
of  assault  and  battery.  SETTLE,  J.  We  may  assume  that  the  old 
doctrine,  that  a  husband  had  a  right  to  whip  his  wife,  provided  he 
used  a  switch  no  larger  than  his  thumb,  is  not  law  in  North  Carolina, 
Indeed,  the  courts  have  advanced  from  that  barbarism  until  they 
have  reached  the  position,  that  the  husband  has  no  right  to  chastise 
his  wife,  under  any  circumstances.     But  from  motives  of  public 
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policy — in  order  to  preserve  the  sanctity  of  the  domestic  circle,  the 
courts  will  not  listen  to  trivial  complaints.  If  no  permanent  injury 
has  been  inflicted,  nor  malice,  cruelty  nor  dangerous  violence  shown 
by  the  husband,  it  is  better  to  draw  the  curtain,  shut  out  the  public 
gaze,  and  leave  the  parties  to  forget  and  forgive.  No  general  rule 
can  be  applied,  but  each  case  must  depend  upon  the  circumstances 
surrounding  it.  Without  adverting  in  detail  to  the  facts  established 
by  the  special  verdict  in  this  case,  we  think  that  they  show  both 
malice  and  cruelty.  In  fact  it  is  difficult  to  conceive  how  a  man, 
who  has  promised  upon  the  altar  to  love,  comfort,  honor,  and  keep  a 
woman,  can  lay  rude  and  violent  hands  upon  her,  without  having 
malice  and  crueltv  in  his  heart.  Affirmed.  S.  v.  Oliver,  70  N.  C.  60, 
Mi.  399. 

(Tex.  Ct.  of  App.,  1887.)  Teacher  Switches.  This  conviction  is 
for  an  aggravated  assault  and  battery.  Defendant  was  a  school- 
teacher; the  party  alleged  to  have  been  assaulted,  a  boy  of  nine, 
who  had  been  fighting  with  other  pupils  away  from  the  school- 
house,  contrary  to  the  rules  of  the  school.  Defendant  punished  all 
by  whipping  them.  He  struck  this  pupil  nine  licks  on  the  legs,  with 
a  switch  of  reasonable  size,  inflicting  no  severe  bruises,  abrasions,  or 
other  serious  injuries.  WILLSON,  J.  *  •  •  Our  law  wisely 
provides  that  the  exercise  of  moderate  restraint  or  correction  by  a 
teacher  over  a  scholar  is  legal— <loes  not  constitute  an  assault  and 
battery.  Pen.  Cod.,  Art.  490,  sub.  1.  It  is  not  shown  by  the  evidence 
that  the  correction  administered  by  the  teacher  to  the  pupil  in  this 
instance  was  immoderate.  *  •  •  That  the  punishment  was  in- 
flicted for  an  infraction  of  a  rule  of  the  school,  which  infraction  was 
committed  away  from  the  schoolhouse,  and  not  during  school  hours, 
did  not  deprive  the  teacher  of  the  legal  right  to  punish  the  pupil  for 
infraction.  *  •  •  Reversed.  Hutton  v.  8.,  23  Tex.  App.  386, 
5  S.  W.  122,  59  Am.  Rep.  776. 

(N.  Ham.  Sup.  Ct.,  1887.)  Same.  Trespass  against  a  school- 
teacher for  assault  and  battery.  The  court  refused  a  request  to 
charge  the  jury  that  if  they  believed  the  plaintiff  could  not  help 
coughing,  by  reason  of  chin-cough,  defendant  was  not  justified  in 
punishing  plaintiff,  though  he  believed  plaintiff  coughed  to  defy  his 
authority.  Verdict  for  defendant.  Case  reserved.  SMITH,  J.  The 
instructions  requested  made  the  defendant  liable,  without  regard  to 
the  fact  whether  he  exercised  reasonable  judgment  and  discretion 
in  determining  whether  the  plaintiff  was  guilty  of  intentional  mis- 
conduct as  a  scholar.  The  law  clothes  the  teacher,  as  it  does  the 
parent,  in  whose  place  he  stands,  with  power  to  enforce  discipline, 
by  the  imposition  of  reasonable  corporal  punishment.  1  Bl.  Com. 
453,  2  Kent  Com.  205,  Reeve  Dom.  Rep.  288.  He  is  not  required  to 
be  infallible  in  his  judgment.  *  *  *  Exceptions  overruled. 
Heritage  v.  Dodge,  64  N.  H.  297,  9  Atl.  722. 
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(Ala.  Sup.  Ct.,  1890.)  Same.  A  school-master  was  convicted  of 
assault  and  battery  on  a  pupil  in  his  school,  18  years  old.  The  pupil 
used  objectionable  language,  for  which  he  was  made  to  apologize,' 
after  which,  defendant  gave  him  a  severe  whipping,  struck  him 
several  cuts  over  the  head  with  the  butt  of  the  switch,  hit  him  in 
the  face  three  times  with  the  fist,  followed  him  from  the  house  into 
the  yard,  struck  him  on  the  head  with  a  club,  drew  a  knife  and  said, 
in  the  presence  of  the  school,  he  would  conquer  or  kill  him,  and  that 
he  could  whip  any  man  in  China  Grove  beat.  On  error,  the  convic- 
tion was  affirmed.  The  court  said  a  teacher  or  other  person  in  place 
of  a  parent  could  administer  corporal  punishment  in  moderation  and 
the  exercise  of  sound  discretion;  but  that  the  conviction  here  was 
manifestly  correct.  ''From  this  unseemly  conduct  on  the  part  of 
one  whose  duty  it  was  to  set  a  good  example  of  self-restraint  and 
gentlemanly  deportment  to  his  pupils,  there  was  ample  rooih  for  the 
inference  of  legal  malice,  in  connection  with  unreasonable  and  im- 
moderate correction."  Boyd  v.  S.,  88  Ala.  169,  7  So.  268,  16  Am. 
St.  Rep.  31. 

(Mich.  Sup.  Ct.,  1881.)  Published  and  Seasonable  Regulation— By 
Station  Agent.  CAMPBELL,  J.  McKay  was  convicted  of  assault 
and  battery  on  Thomas  Cooley,  at  the  Grand  Trunk  station  at 
Edwardsburg,  in  Cass  county.  McKay  was  station  keeper.  •  •  • 
The  court  charged  the  jury  very  distinctly  that  if  Cooley  violated 
any  rule  made  either  by  the  company  or  the  agent  which  had  been 
brought  home  to  his  knowledge,  the  respondent  had  a  right  to 
require  him  to  leave  the  waiting  room,  and  to  remove  him  by  such 
force  as  was  necessary.  We  think  this  charge  was  quite  strong 
enough  in  favor  of  respondent.  It  is  absurd  to  claim  that  the 
traveling  community  are  bound  to  govern  their  behavior  by  the 
whims  of  an  obstinate  station-house  keeper,  or  to  leave  the  room 
whenever  he  thinks  proper  to  drive  them  out.  •  •  •  Affirmed 
P.  V.  McKay,  46  Mich.  439,  9  N.  W.  486,  41  Am.  Rep.  169. 

(N.  Car.  Sup.  Ct.,  1888.)  Polioe  Preserving  Peace.  Appellant,  a 
policeman  of  Delaware  city,  was  convicted  of  assault  and  battery. 
While  on  duty  he  found  prosecutor  and  another  fighting;  touched 
prosecutor  on  the  shoulder,  and  bade  him  to  consider  himself  under 
arrest.  Prosecutor  looked  at  him,  but  did  not  stop  fighting,  and 
was  in  the  act  of  striking  at  his  retreating  adversary  when  prosecu- 
tor struck  him  with  the  club  usually  carried  by  him  as  policeman. 
MERRIMAN,  !.•••»  was  the  duty  of  the  defendant  to 
interfere  and  suppress  the  fight;  and,  if  need  be,  he  might,  in  good 
faith,  strike  a  reasonable  blow  for  the  purpose.  While  he  had  no 
authority  to  strike  an  unnecessary  blow,  or  one  greatly  in  excess  of 
what  was  necessary  for  the  purpose,  and  wanton,  he  was  the  judge 
of  the  force  to  be  applied  under  the  circumstances,  and  he  would 
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not  be  guilty  of  an  assault  and  battery  unless  he  arbitrarily  and 
grossly  abused  the  powers  confided  to  him ;  and  whether  he  did  or 
not  was  an  inquiry  to  be  submitted  to  the  jury,  under  proper  instruc- 
tions from  the  court.  A  grossly  unnecessary,  excessive,  or  wanton 
exercise  of  force  would  be  evidence — strong  evidence — of  a  wilful 
and  malicious  purpose;  but  the  jury  ought  not  to  weigh  the  conduct 
of  the  jo&ieer,  as  against  him,  in  ''gold  scales;"  the  presumption  is 
he  acted  in  good  faith.  •  •  •  The  court  instructed  the  jury 
**that,  if  they  believed  the  evidence  of  the  witnesses,  even  upon  the 
testimony  of  the  defendant  himself,  the  defendant  was  guilty,  be- 
cause the  prosecutor  offered  no  resistance  to  the  officer,  and  there 
was  no  necessity  for  the  blow."  *  •  •  There  is  error.  S.  v. 
Pugh,  101  N.  Car.  737,  7  S.  E.  757,  9  Am.  St.  Bep.  44. 

(Ga.  Sup.  Ct.,  1888.)  Insolence  by  a  Colored  Prisoner  to  a  white 
officer  having  him  in  arrest  was  held  to  be  no  excuse  for  the  officer 
beating  the  prisoner  with  his  club ;  and  the  conviction  of  assault  and 
battery  based  on  that  act  was  affirmed.    Bums  v.  S.,  80  Ga.  544, 

7  S.  E.  88. 

(N.  Car.  Sup.  Ct.,  1891.)    A  Jailor  Whipped  a  Female  Prisoner 

severely,  because  she  would  not  stop  singing  and  making  much  dis- 
agreeable noise,  though  knowing  it  to  be  a  great  annoyance  of  the 
jailor's  wife,  who  lay  in  an  adjoining  room  very  ill.  For  this  the 
jailor  was  convicted  of  assault  and  battery,  and  fined  $100,  and  on 
appeal  the  judgment  was  affirmed.  ''He  had  not  the  shadow  of  right 
to  gratify  his  feelings  of  revenge,  or  to  inflict  upon  her  such  a  cruel 
and  terrible  beating  with  a  horsewhip.  We  cannot  hesitate  to  say 
that  the  injury  inflicted  was  serious,  and  that  the  fine  imposed  was 
clearly  within  the  discretion  of  the  court.''  S,  v.  Koseman,  108  N. 
Car.  765,  12  S.  E.  1039. 

(Eng.  C.  C.  R.,  1850.)  To  Arrest  Thief.  The  prisoner  was  con- 
victed of  shooting  at  Waters,  with  intent  to  do  grievous  bodily  harm. 
It  appeared  that  defendant  was  guard  of  a  copse  from  which  wood 
had  been  stolen,  and  seeing  Waters  come  from  the  copse  carrying 
wood,  called  him  to  stop;  but  he  ran  away,  and  the  prisoner  shot, 
having  no  other  means  of  bringing  him  to  justice,  and  wounded  him 
in  the  leg.  The  court  charged  the  jury  that  this  was  no  justifica- 
tion, and  he  was  convicted.  POLLOCK,  C.  B.  We  are  all  of  opin- 
ion that  the  conviction  was  right.  The  prosecutor  not  having  com- 
mitted a  felony  known  to  the  prisoner  at  the  time  when  he  fired, 
the  latter  was  not  justified  in  firing  at  the  prosecutor;  and  having 
no  justifiable  cause,  he  was  guilty  of  shooting  at  the  prosecutor  with 
intent  to  do  him  grievous  bodily  harm,  and  the  conviction  is  right. 
Conviction  affirmed.  R.  v.  Dadson,  4  Cox  C.  C.  358,  2  Den.  C.  C.  35, 
3  Car.  &  K.  148,  T.  &  M.  385,  20  L.  J.  m.  c.  57, 14  Jur.  1051,  B.  317. 
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(Tenn.  Sup.  Ct.,  1879.)  Preventing  Escape.  Defendant  was  a 
constable  taking  deceased  to  jail  on  commitment  by  a  justice  of  the 
peace  for  assault  and  battery,  and  while  on  the  way  deceased  broke 
away,  and  ignored  three  calls  to  halt,  whereupon  defendant  fired 
two  shots,  from  which  deceased  died  almost  instantly.  He  had  a 
bad  character  for  violence,  and  had  said  he  would  not  submit  to 
arrest.  The  prisoner  was  a  man  of  good  character,  regretted  the 
result,  and  said  he  did  not  intend  to  kill.      McPARLAND,  J.     •     * 

•  The  law  on  this  subject,  as  laid  down  by  Mr.  Bishop,  is,  in  sub- 
stance, that  an  officer  having  a  prisoner  in  custody  for  felony,  who 
attempts  escape,  will  be  excused  for  killing  him  if  he  cannot  be 
otherwise  retaken,  but  if  he  can  be  otherwise  retaken  in  any  case 
without  resort  to  such  harsh  measures,  it  will  be  at  least  man- 
slaughter to  kill  him.  But  in  cases  where  the  person  slain  is  arrested 
or  held  in  custody  for  a  misdemeanor,  and  he  fly  or  attempt  to 
escape,  it  will  be  murder  in  the  officer  to  kill  him,  although  he  can- 
not be  otherwise  overtaken;  yet,  under  some  circumstances,  it  may 
be  only  manslaughter,  as  if  it  appear  that  death  was  not  intended. 
2  Bish.  Cr.  Law,  §§  648,  649.  It  is  considered  better  to  allow  one 
guilty  only  of  a  misdemeanor  to  escape  altogether  than  to  take  his 
life.  And  we  may  add  that  it  may  be  a  question  worthy  of  con- 
sideration whether  the  law  ought  not  to  be  modified  in  respect  to 
the  lower  grade  of  felonies,  especially  in  view  of  the  large  number 
of  crimes  of  this  character  created  by  comparatively  recent  legisla- 
tion, whether  as  to  these  even  escape  would  not  be  better  than  to 
take  life.  The  charge  of  the  judge  in  this  case  was  in  accord  with 
the  law  as  above  stated,  and  the  jury  have  given  the  prisoner  the 
benefit  of  all  doubts,  and  convicted  him  of  the  lower  grade  of  homi- 
cide. •  •  •  While  the  prisoner  in  this  case  seems  to  have  hon- 
estly entertained  the  opinion  that  his  duty  required  him  to  do  what 
he  did,  and  to  have  acted  entirely  without  malice,  and  while  he  is 
entitled  to  strong  sympathy,  still  we  are  constrained  to  affirm  the 
judgment.    Beneau  v.  S.,  2  Lea  720,  31  Am.  Rep.  626,  F.  218. 

(Ky.  Ct.  of  App.,  1887.)  Same.  Action  for  damages  for  personal 
injury.  Plea  that  it  was  done  by  defendant  as  sheriff  to  prevent 
escape ;  plaintiflf  demurred.  HOLT,  J.  The  single  question  presented 
is,  whether  a  peace  officer  may,  in  order  to  arrest  one  upon  a  war- 
rant for  bastardy,  or  to  prevent  his  escape  after  arrest,  kill  him 
when  fleeing.  If  he  has  the  right  under  such  circumstances  to  shoot 
and  wound  him,  as  was  done  in  this  instance,  then  it  necessarily 
follows  that  he  can  not  be  held  responsible  if  it  results  in  death.     * 

•  *  Our  statute  is  silent,  unless  it  may  be  regarded  as  speaking 
by  implication,  as  to  the  force  an  officer  may  use  in  effecting  an 
arrest,  or  in  recapturing  a  prisoner.  It  merely  provides,  that  **no 
unnecessary  force  or  violence  shall  be  used  in  making  the  arrest.*' 
We,  therefore,  turn  to  the  common  law  for  guidance.  By  it  an 
officer  in  a  case  of  felony  may  use  such  force  as  is  necessary  to 
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capture  the  felon,  even  to  killing  him  when  in  flight.  In  the  case 
of  a  misdemeanor,  however,  the  rule  is  different.  It  is  his  duty  to 
make  the  arrest ;  he  may  summon  a  posse,  and  may  defend  himself, 
if  resisted,  even  to  the  taking  of  life;  but  when  the  offender  is  not 
resisting,  but  fleeing,  he  has  no  right  to  kill.  Human  life  is  too 
sacred  to  admit  of  a  more  severe  rule.  •  •  •  The  reason  for  this 
distinction  is  obvious.  The  security  of  person  and  property  is  not 
endangered  by  a  petty  offender  being  at  large,  as  in  the  case  of  a 
felon.  The  very  being  of  society  and  government  requires  the 
speedy  arrest  and  punishment  of  the  latter.  •  •  •  The  demurrer 
was,  therefore,  properly  sustained,  and  the  judgment  must  be 
affirmed.    Head  v.  Martin,  85  Ey.  480,  3  S.  W.  622,  En.  188. 


§67.    "In  Preserving  or  Bestoring  Public  Peace. 


9» 


''Affrays  may  be  Suppressed  by  any  private  person  present,  who 
is  justifiable  in  endeavoring  to  part  the  combatants,  whatever  conse- 
quences may  ensue."    4  Bl.  Com.  145,  citing  1  Hawk.  P.  C.  136. 


§  68.  ''In  Preventing  Oommission  of  Crime  and  Apprehending  or 
Preventing  the  Escape  of  Criminals. " 

(Eng.  Eing's  Bench,  1349.)  To  Arrest  a  Felon.  H.  De  Gompton 
was  indicted,  etc.,  that  he  feloniously  killed  H.  Vescy  at  C.  Defend- 
ant said,  that  said  H.  V.  and  another  were  indicted  before  the  sheriff 
of  Everwike  of  divers  felonies,  when  said  sheriff  commissioned 
defendant  to  arrest  said  H  and  the  other  thieves;  and  when  de- 
fendant and  others  found  that  said  H  and  the  other  thieves,  and 
showed  them  their  warrant,  and  ordered  them  to  surrender,  they 
would  not,  but  defended  themselves,  and  killed  and  wounded 
divers  persons ;  and  in  this  fight  H  was  killed ;  and  we  do  not  think 
that  our  lord,  the  king,  ought  to  impeach  us  of  his  death.  And  the 
court  asked  the  jury  to  find  the  fact,  and  whether  he  might  have 
taken  him  without  killing  him,  so  that  he  killed  him  of  his  own 
malice ;  and  the  jury  found  as  defendant  said,  and  that  he  could  not 
have  taken  him  in  another  way.  THORP,  C.  J.  They  have  ac- 
quitted you  of  this  deed,  and  we  acquit  you.  And  I  say  well  to  you 
that  when  a  man  kills  another  by  his  warrant  he  may  well  avow  the 
fact,  and  we  will  freely  acquit  him  without  waiting  for  the  king's 
pardon  by  his  chancellor  in  this  case.  And  in  many  other  cases  a 
man  may  kill  another  without  impeachment,  as  if  thieves  come  to 
rob  a  man,  or  to  burglarize  his  house,  he  may  safely  kill  them,  if  he 
cannot  take  them.  And  not,  how  fared  a  jailer  who  came  to  the 
jail  with  a  hatchet  in  his  hand,  when  the  prisoners  had  broken  their 
irons,  and  were  all  ready  to  kill  him,  and  they  wounded  him  sorely, 
but  with  the  hatchet  in  his  hand  he  killed  two,  and  then  escaped, 
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etc.  And  it  was  adjudged  in  this  case  by  all  the  counsel,  that  he 
would  not  have  done  well  otherwise,  etc.  Likewise  he  said  that 
anyone  might  take  thieves  in  the  act  of  larceny,  and  felons  in  the 
act  of  felony,  and  if  they  would  not  surrender  peaceably,  but  stood 
on  their  defense,  or  fled,  in  such  case  he  might  kill  them  without 
blame,  etc.  *  *  •  R.  v.  Oompton,  Liber  Assisarum  97,  pi.  55,  B. 
316. 

(Mich.  Sup.  Ct.,  1878.)  Homicide  to  Prevent  Seduction  of  Sister. 
On  the  morning  of  the  homicide,  respondent's  sister,  left  the  break- 
fast table,  bade  the  family  good-by,  said  she  was  going  off  with 
deceased  and  they  might  never  see  her  again,  took  her  clothing,  and 
went  over  to  the  house  of  deceased,  with  whom  she  was  out  tUl  late 
the  night  ^ef ore,  and  who  had  told  respondent  he  would  seduce  her. 
MABSTON,  J.  The  respondent  was  tried  upon  an  information 
charging  him  with  having  committed  the  crime  of  murder,  and  was 
convicted  of  manslaughter.  The  case  comes  here  upon  exceptions 
before  sentence.  The  shooting  of  the  deceased,  by  the  respondent, 
was  not  denied  on  the  trial.  The  defense  relied  on  was  •  •  • 
2,  justifiable  homicide  committed  in  order  to  prevent  the  abduction 
and  seduction  of  respondent's  sister  by  the  deceased.  •  •  • 
Blackstone  says  the  English  law  justifies  a  woman  killing  one  who 
attempts  to  ravish  her,  and  so,  too,  the  husband  or  father  may 
justify  killing  a  man  who  attempts  a  rape  upon  his  wife  or  daughter ; 
but  not  if  he  takes  them  in  adultery  by  consent,  for  the  one  is 
forcible  and  felonious  but  not  the  other.  The  principle,  he  says, 
which  runs  through  all  laws  seems  to  be  this:  that  where  a  crime 
in  itself  capital  is  endeavored  to  be  committed  by  force,  it  is  lawful 
to  repel  that  force  by  the  death  of  the  party  attempting.  It  is  not 
claimed  that  any  direct  force  was  attempted  in  this  case,  but  that 
the  felony  intended  was  to  be  accomplished  by  the  assistance  of 
drugs  administered  or  to  be  administered,  and  that  where  the  power 
of  resistance  is  thus  overcome,  and  advantage  thereof  taken  to 
violate  her  person,  the  act  would  be  rape,  and  for  such  purpose  the 
law  would  conclusively  presume  that  sufficient  force  was  used,  at 
the  time  intercourse  took  place,  to  so  characterize  the  act.  The 
present  case,  however,  falls  short  of  coming  within  the  principles 
which  would  justify  the  taking  of  life.  The  utmost  that  can  here 
be  said  is  that  the  deceased  had  used  and  was  likely  to  use  fraudu- 
lent means,  by  administering  drugs,  to  excite  the  passions,  or  over- 
come the  resistance  he  otherwise  would  have  been  sure  to  encounter, 
in  order  to  accomplish  his  purpose.  So  far  as  he  had  then  gone, 
even  conceding  all  that  is  claimed,  fraudulent  and  not  forcible  means 
had  been  resorted  to,  which  would  not  create  that  necessity  for  im- 
mediate action  on  the  part  of  the  accused,  by  the  taking  of  life,  to 
prevent  an  attempted  forcible  felony.  Ample  time  and  opportunity 
existed  to  enable  the  accused  to  resort  to  other  available  and  ade- 
quate means  to  prevent  the  anticipated  injury.  The  evil  threatened 
15 
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could  have  been  prevented  by  other  means  within  the  reach  and 
power  of  the  accused.  There  was  no  such  immediate  danger,  nor 
would  the  facts  warrant  the  apprehension  of  such  immediate  danger, 
as  would  justify  a  resort  to  the  means  adopted.  •  •  •  Order, 
proceed  to  judgment  and  sentence.  P.  v.  Ooob^  39  Mich.  236,  33 
Am.  Rep.  380,  B.  345. 


(Ala.  Sup.  Ct.,  1882.)  Extent  of  Citizens'  Bights  to  Kill  to  Prevent 
Crime.  SOMERVILLE,  J.  •  •  •  The  record  contains  evidence 
remotely  tending  to  show  that  the  prisoner  was  in  pursuit  of  the  de- 
ceased for  the  purpose  of  recapturing  a  horse,  which  the  deceased 
had  either  stolen,  acquired  by  fraud,  or  else  unlawfully  converted  to 
his  own  use.  •  •  •  The  fifth  charge  requested  by  the  defendant  is 
an  assertion  of  the  proposition,  that  if  the  horse  was  feloniously 
taken  and  carried  away  by  the  deceased,  and  there  was  an  apparent 
necessity  for  killing  deceased  in  order  to  recover  the  property  and 
prevent  the  consummation  of  the  felony,  the  homicide  would  be  justi- 
fiable. The  question  is  thus  presented,  as  to  the  circumstances  under 
which  one  can  kill  in  order  to  prevent  the  perpetration  of  a  larceny 
which  is  made  a  felony  by  statute — a  subject  full  of  difficulties  and 
conflicting  expressions  of  opinion  from  the  very  earliest  history  of 
our  common  law  jurisprudence.  The  broad  doctrine  intimated  by 
Lord  Coke  was,  that  a  felon  may  be  killed  to  prevent  the  com- 
mission of  a  felony  without  any  inevitable  cause,  or  as  a  matter  of 
mere  choice  with  the  slayer.  3  Inst.  56.  If  such  a  rule  ever  pre- 
vailed, it  was  at  a  very  early  day,  before  the  dawn  of  a  milder 
civilization,  with  its  wiser  system  of  more  benignant  laws;  for 
Blackstone  states  the  principle  to  be,  that  **  where  a  crime,  in  itself 
capital,  is  endeavored  to  be  committed  by  force,  it  is  lawful  to  repel 
that  force  by  the  death  of  the  party  attempting."  4  Com.  181.  The 
reason  he  assigns  is,  that  the  law  is  too  tender  of  the  public  peace 
and  too  careful  of  the  lives  of  the  subjects  to  **  suffer,  with  impunity, 
any  crime  to  be  prevented  by  death,  unless  the  same,  if  committed, 
would  also  be  punished  by  death."  It  must  be  admitted  that  there 
was  far  more  reason  in  this  rule  than  the  one  intimated  by  Lord 
Coke,  although  all  felonies  at  common  law  were  punishable  by  death, 
and  the  person  killing,  in  such  cases,  would  seem  to  be  but  the  execu- 
tioner of  the  law.  Both  of  these  views,  however,  have  been  repu- 
diated by  the  later  authorities,  each  being  to  some  extent  materially 
modified.  All  admit  that  the  killing  cannot  be  done  from  mere 
choice;  and  it  is  none  the  less  certain  that  the  felony  need  not  be  a 
capital  one  to  come  within  the  scope  of  the  rule.  Gray  v.  Combs, 
7  J.  J.  Marsh.  478;  Cases  on  Self-Defense  (Ilorr.  &  Thomp.),  725, 
867 ;  Oliver  v.  S.,  17  Ala.  587 ;  Carroll  v.  S.,  23  Ala.  28.  We  find  it 
often  stated,  in  general  terms,  both  by  text  writers  and  in  many 
well  considered  cases,  that  one  may,  as  Mr.  Bishop  expresses  it, 
**  oppose  another  who  is  attempting  to  perpetrate  any  felony,  to  the 
extinguishment,  if  need  be,  of  the  felon's  existence.''    1  Bish.  Cr. 
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Law,  §  §  849-50 ;  S.  v.  Rutherford,  1  Hawks,  457.  It  is  observed 
by  Mr.  Bishop,  who  is  an  advocate  of  this  theory,  that  **the  prac- 
tical carrying  out  of  the  right  thus  conceded  is,  in  some  circum- 
stances, dangerous,  and  wherever  admitted,  it  should  be  carefully 
gu&rded.''  1  Bish.  Cr.  Law,  §  855.  After  a  careful  consideration 
of  the  subject  we  are  fully  persuaded  that  the  rule,  as  thus  stated, 
is  neither  sound  in  principle,  nor  is  it  supported  by  the  weight  of 
modern  authority.  The  safer  view  is  that  taken  by  Mr.  Wharton, 
that  the  rule  does  not  authorize  the  killing  of  persons  attempting 
secret  felonies,  not  accompanied  by  force.  Wharton  on  Hom.  §  539. 
Mr.  Greenleaf  confines  it  to  **the  prevention  of  any  atrocious  crime 
attempted  to  be  committed  by  force,  such  as  murder,  robbery,  house- 
breaking in  the  night-time,  rape,  mayhem,  or  any  other  act  of  felony 
against  the  person"  (3  Greenl.  Ev.  115) ;  and  such  seems  to  be  the 
general  expression  of  the  common  law  text  writers.  1  Russ.  Cr. 
665-70 ;  4  Bl.  Com.  178-80 ;  Whart.  Amer.  Cr.  Law,  298-403 ;  1  East 
P.  C.  271 ;  1  Hale  P.  C.  488 ;  Foster,  274.  It  is  said  by  the  authors 
of  Cases  on  Self -Defense,  that  a  killing  which  **  appears  to  be  reason- 
ably necessary  to  prevent  a  forcible  and  atrocious  felony  against 
property  is  justifiable  homicide."  **This  rule,*'  it  is  added,  **the 
common  law  writers  do  not  extend  to  secret  felonies,  or  felonies  not 
accompanied  with  force,''  although  no  modern  case  can  be  found 
expressly  so  adjudging.  They  further  add:  **It  is  pretty  clear  that 
the  right  to  kill  in  defense  of  property  does  not  extend  to  cases  of 
larceny,  which  is  a  crime  of  a  secret  character,  although  the  cases 
which  illustrate  this  exception  are  generally  cases  of  theft  of  articles 
of  small  value."  Cases  on  Self -Defense  (Horr.  &  Th.)  901-2.  •  • 
^  A  strong  case  might  be  presented  of  one 's  shooting  a  felon  to  pre- 
vent the  asportations  of  a  stolen  horse  in  the  night  time,  where  no 
opportunity  is  afforded  to  recognize  the  thief,  or  obtain  speedy 
redress  at  law.  Both  the  Roman  and  Athenian  laws  made  this  dis- 
tinction in  favor  of  preventing  the  perpetration  of  theft  by  nighl; 
allowing,  in  each  instance,  the  thief  to  be  killed  when  necessary, 
if  taken  in  the  act,  4  Bl.  Com.  180,  181.  The  alleged  larceny,  in 
the  present  case,  if  it  occurred  at  all,  was  in  the  open  daylight,  and 
the  defendant  is  not  shown  to  have  been  unable  to  obtain  his  redress 
at  law.  Where  opportunity  is  afforded  to  secure  the  punishment 
of  the  offender  by  due  course  of  law,  the  case  must  be  an  urgent  one 
which  excuses  a  killing  to  prevent  any  felony,  much  less  one  not  of  a 
forcible  or  atrocious  nature.  Whart.  Hom.  §  §  536-8.  *  *  No  man, 
under  the  protection  of  the  law,"  says  Sir  Michael  Foster,  **is 
to  be  the  avenger  of  his  own  wrongs.  If  they  are  of  such  a  nature 
for  which  the  law  of  society  will  give  him  an  adequate  remedy, 
thither  he  ought  to  resort.*'  Foster  296.  It  is  everywhere  settled 
that  the  law  will  not  justify  a  homicide  which  is  perpetrated  in  re- 
sisting a  mere  civil  trespass  upon  one's  premises  or  property,  unac- 
companied by  force  or  felonious  intent.  Carroll's  case,  23  Ala.  28; 
Clark,  Ma.  Cr.  Law,  §§  355-7 ;  Whart.  on  Hom.,  §  540.    The  reason 
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is  that  the  preservation  of  human  life  is  of  more  importance  than 
the  protection  of  property.  The  law  may  aflford  ample  indenmity 
for  the  loss  of  the  one,  while  it  utterly  fails  to  do  so  for  the  other. 
The  rule  we  have  above  declared  is  the  safer  one,  because  it  better 
comports  with  the  public  tranquillity  and  the  peace  of  society.  The 
establishment  of  any  other  would  lead  to  disorderly  breaches  of  the 
peace  of  an  aggravated  nature,  and  therefore  tend  greatly  to  cheapen 
human  life.  •  •  •  [New  Trial  granted  for  error  on  another 
point.]    Storey  v.  S.,  71  Ala.  329,  Mi.  406. 

Extent  of  right  of  owner  to  defend  or  recapture  his  property  when  itolen :    C.  T. 
Donahue,  |  71 ;  Crawford  v.  S.,  I  71. 


§  69.    ''In  Self -Defense." 

(Eng.  Northampton  Eyre,  1330.)  When  Forced  to  the  Wall.  S 
being  indicted  for  the  death  of  N,  and  pleading  not  guilty,  the 
jury  found  that  S  and  N  quarreled  on  their  way  to  the  public  house, 
and  in  the  course  of  the  quarrel  N  struck  S  with  an  ash  stick  on  the 
head  so  that  he  fell,  and  S  got  up  and  ran  away  as  far  as  he  could 
and  N  followed  S  with  the  stick  in  his  hand  to  kill  him,  if  he  could, 
and  drove  him  to  a  wall,  situated  between  two  houses  which  he 
could  in  no  wise  pass;  and  when  S  saw  that  N  wanted  to  kill  him 
with  the  stick,  and  that  he  could  not  avoid  death  unless  he  de- 
fended himself,  he  took  a  certain  poleaxe  and  struck  N  with  it 
on  the  head,  of  which  N  immediately  died,  and  the  said  S  immedi- 
ately after  fled  as  far  as  he  could.  Wherefore  the  jurors  said  that  S 
killed  N  in  self-defense,  and  not  by  felony  or  of  malice  aforethought, 
and  that  he  could  not  otherwise  escape  from  death.  Therefore  S 
is  remitted  to  prison  to  wait  for  the  mercy  of  the  king  in  the  custody 
of  the  sheriff.  His  chattels  20  s.,  whereof  the  sheriff  is  to  answer, 
and  then  S  is  to  purchase  a  pardon,  etc.  Pitz  Abr.  t.  corone,  pi. 
284,  3  Stephen's  Hist.  Cr.  L.  38,  Mi.  411. 

(N.  Y.  Ct.  of  App.,  1849.)  Supposed  Danger.  Shorter,  a  negro, 
was  indicted  for  murder,  and  when  the  evidence  was  closed,  asked 
the  court  to  charge  the  jury  that  the  homicide  was  justifiable  if  the 
prisoner  believed  on  reasonable  grounds  that  deceased  designed  to 
do  him  great  personal  injury  and  there  was  imminent  danger  of  the 
design  being  accomplished,  though  defendant  struck  the  first  blow. 
The  court  charged  that  there  must  have  been  imminent  danger  in 
fact  to  justify  the  prisoner.  Verdict,  guilty.  Defendant  took  the 
case  to  the  supreme  court  on  certiorari,  where  a  new  trial  was 
denied,  and  he  brought  error.  BRONSON,  J.  When  one  who  is 
without  fault  himself  is  attacked  by  another  in  such  a  manner  or 
under  such  circumstances  as  to  furnish  reasonable  ground  for  appre- 
hending a  design  to  take  away  his  life,  or  do  him  some  great  bodily 
harm,  and  there  is  reasonable  ground  for  believing  the  danger  im- 
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minent  that  such  design  will  be  accomplished,  I  think  he  may  safely 
act  upon  appearances,  and  kill  the  assailant,  if  that  be  necessary  to 
avoid  the  apprehended  danger;  and  the  killing  will  be  justifiable, 
although  it  may  afterwards  turn  out  that  the  appearances  were  false, 
and  there  was  in  fact  neither  design  to  do  him  serious  injury,  nor 
danger  that  it  would  be  done.  He  must  decide  at  his  peril  upon  the 
force  of  the  circumstances  in  which  he  is  placed,  for  that  is  a  matter 
which  will  be  subject  to  judicial  review.  But  he  will  not  act  at 
the  peril  of  making  that  guilt,  if  appearances  prove  false,  which 
would  be  innocence  had  they  proved  true.  I  cannot  better  illus- 
trate my  meaning  than  by  taking  the  case  put  by  Judge,  afterwards 
Chief  Justice  Parker,  of  Massachusetts,  on  the  trial  of  Thomas  O. 
Self  ridge.  **A  in  the  peaceable  pursuit  of  his  affairs  sees  B  walk- 
ing rapidly  towards  him  with  an  outstretched  arm  and  a  pistol  in 
his  hand  and  using  violent  menaces  against  his  life  as  he  advances. 
Having  approached  near  enough  in  the  same  attitude,  A,  who  has 
a  club  in  his  hand,  strikes  B  over  the  head  before,  or  at  the  instant 
the  pistol  is  discharged;  and  of  the  wound  B  dies.  It  turns  out 
that  the  pistol  was  loaded  with  powder  only,  and  that  the  real 
design  of  B  was  only  to  terrify  A."  Upon  this  case  the  judge  in- 
quires, **Will  any  reasonable  man  say  that  A  is  more  criminal  than 
he  would  have  been  if  there  had  been  a  bullet  in  the  pistol  ?  Those 
who  hold  such  doctrine  must  require  that  a  man  so  atta<!ked  must, 
before  he  strikes  the  assailant,  stop  and  ascertain  how  the  pistol  was 
loaded — a  doctrine  which  would  entirely  take  away  the  right  of  self- 
defense.  And  when  it  is  considered  that  the  jury  who  try  the  cause, 
and  not  the  party  killing,  are  to  judge  of  the  reasonable  grounds  of 
his  apprehension,  no  danger  can  be  supposed  to  flow  from  this  prin- 
ciple." The  judge  had  before  instructed  the  jury  that,  **when  from 
the  nature  of  the  attack  there  is  reasonable  ground  to  believe  that 
there  is  a  design  to  destroy  his  life,  or  commit  any  felony  upon  his 
person,  the  killing  of  the  assailant  will  be  excusable  homicide,  al- 
though it  should  afterwards  appear  that  no  felony  was  intended.'' 
Selfridge's  Trial,  p.  160;  1  Russ.  on  Crime  699,  ed.  of  '24,  p.  485, 
note,  ed.  of  '36.  To  this  doctrine  I  fully  subscribe.  A  different  rule 
would  lay  too  heavy  a  burden  upon  poor  humanity.  •  •  •  I 
have  met  with  no  authority  for  saying  that  a  homicide,  which  would 
be  justifiable  had  appearances  proved  true,  will  be  criminal  when 
they  prove  false.  *  •  •  As  there  was  no  question  of  justifiable 
homicide  in  the  case  the  prisoner  had  no  right  to  call  on  the  court 
to  instruct  the  jury  on  that  subject,  and  although  the  instruction 
given  was  wrong  in  point  of  law,  I  do  not  see  how  it  can  possibly 
have  operated  to  the  prejudice  of  the  prisoner.  •  •  •  Judgment 
affirmed.  Shorter  v.  P.,  2  N.  Y.  (2  Comst.)  193,  51  Am.  Dec.  286, 
B.  330, 1  L.  256. 

(IlL  Sup.  Ct.,  1854.)    Same.    Appellant  was  indicted  for  murder. 
Deceased  and  others  came  to  his  house  at  night;  deceased  rapped, 
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and  when  the  door  was  open  called  to  his  companions  that  defendant 
was  there;  deceased  and  defendant  were  seen  engaged  near  the 
house;  and  soon  after  deceased  was  stabbed  and  died.     When  lie 
went  to  the  house  he  had  a  hatchet  in  his  hand,  which  was  found 
near  where  he  was  killed.    Defendant  had  a  cut  on  his  head,  appar- 
ently from  this  hatchet.    There  is  no  pretense  of  any  provocation 
for  the  assault  on  defendant.    He  excepts  to  the  charge  of  the  court 
that  the  jury  were  bound  to  iind  him  guilty  of  manslaughter  if  he 
turned  on  and  slew  his  pursuer  when  it  was  not  necessary  for  self- 
preservation,  or  to  prevent  great  bodily  harm,  though  he  had  no 
previous  malice  toward  deceased.      CATON,  J.     •     •     •    This  in- 
struction, if  not  absolutely  wrong,  was  at  least  liable  to  miscon- 
struction, and  to  be  understood  by  the  jury  as  depriving  the  defend- 
ant of  the  right  of  self-defense,  unless  his  danger  was  not  only  ap- 
parently imminent,  but  was  real  and  positive.    If  so  understood,  the 
instruction  was  wrong.    If  the  defendant  was  pursued  or  assaulted 
by  the  deceased  in  such  a  way  as  to  induce  in  him  a  reasonable  and 
well-grounded  belief  that  he  was  actually  in  danger  of  losing  his 
life,  or  suffering  great  bodily  harm,  when  acting  under  the  influence 
of  such  reasonable  apprehension,  he  was  justified  in  defending  him- 
self, whether  the  danger  was  real  or  only  apparent.     Actual  and 
positive  danger  is  not  indispensable  to  justify  self-defense.    If  one 
is  assaulted  with  a  sword  in  such  a  way  as  to  indicate  an  intent 
to  take  his  life,  and  with  an  apparent  ability  to  accomplish  such  in- 
tent, he  is  not  bound  to  stop  and  inquire  whether  the  sword  is  but 
a  lath,  or  whether  the  assault  is  but  a  jest,  before  he  repels  it  with 
the  necessary  force  to  protect  himself  against  the  threatened  harm. 
Or  if  one  is  assaulted  with  a  pistol  in  such  a  way  as  to  manifestly 
show  a  design  to  slay  him,  he'  may  be  justified  in  killing  his  assailant, 
although  it  should  turn  out  the  pistol  was  not  loaded,  and  the  only 
design  was  to  frighten  him.     Men,  when  threatened  with  danger, 
are  obliged  to  judge  from  appearances,  and  determine  by  the  actual 
state  of  things,  from  the  circumstances  surrounding  them,  at  least 
as  much  as  if  placed  in  other  and  less  exciting  positions;  and  it 
would  be  monstrous  to  say  that,  if  they  act  from  real  and  honest 
conviction,  induced  by  reasonable  evidence,  they  shall  be  held  re- 
sponsible criminally  for  a  mistake  in  the  extent  of  the  actual  danger, 
where  other  reasonable  and  judicious  men  would  have  been  alike 
mistaken.    A  contrary  rule  would  make  the  law  of  self-defense  a 
snare  and  a  delusion.    It  would  become  but  a  mockery  of  the  sacred 
right  of  self-preservation.    Reversed.     Campbell  v.  P.,  16  111.  17, 
61  Am.  Dec.  49-n,  F.  223,  1  L.  282.     . 

Apparent  Intent  to  Injure  justifles  defense ;     Pond  ▼.  P.,  S  70 ;  Mead's  Caae,  S  TO. 

(Eng.  Assize,  1858.)  Suspected  Blow.  Indictment  for  assault 
with  intent  to  injure.  It  appeared  that  the  prosecutor,  Withy  and 
two  women,  who  had  been  drinking  together,  met  the  prisoner  at 
midnight  on  the  highway.    Some  words  passed  between  them,  when 
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Withy  struck  the  prisoner.  The  prisoner  then  made  the  blow,  which 
was  the  subject  of  the  charge.  It  was  contended  for  him  that,  under 
the  circumstances,  he  was  justified  in  doing  so.  CBOWDER,  J. 
(to  the  jury) :  Unless  the  prisoner  apprehended  robbery  or  some 
similar  offense,  or  danger  to  life  or  serious  bodily  danger  (not  simply 
being  knocked  down),  he  would  not  be  justified  in  using  the  knife 
in  self-defense.  Not  guilty.  E.  v.  Hewlett,  1  P.  &  F.  91,  B.  329, 
Ke.  150. 

(Ohio  Sup.  Ct.,  1864.)  tj  AssaUant  in  Self-Defense.  RANNEY, 
J.  *  *  *  From  the  bill  of  exceptions  it  appears  that,  after  the 
state  had  given  evidence  tending  to  prove  that  the  plaintiff  made  an 
assault  upon  Webb  in  the  street,  with  the  intent  to  murder  him  with 
a  knife,  and  that  in  the  conflict  which  ensued,  Webb  was  killed  by 
him,  the  plaintiff  in  error  gave  evidence  tending  to  prove  that  he 
desisted  from  the  conflict,  declined  further  combat,  and  retreated 
rapidly  a  distance  of  one  hundred  and  fifty  feet,  and  took  refuge 
in  the  house  of  a  stranger,  where  he  shut  and  held  the  door;  that 
Webb,  his  brother,  and  one  Dingman  immediately  pursued,  throw- 
ing  stones  at  him,  and  crying  **Kill  him!''  as  he  retreated,  and, 
forcibly  opening  the  door,  they  entered  the  house  and  assaulted  him, 
and  in  the  conflict,  which  immediately  ensued,  Webb  was  killed. 
Upon  this  state  of  the  evidence,  counsel  for  the  plaintiff  in  error 
requested  the  court  to  instruct  the  jury  that  the  killing  of  Webb 
would  be  excusable,  although  the  accused  should  have  made  the  as- 
sault upon  him  with  the  malicious  intent  of  killing  him,  if  the 
jury  should  find  that,  before  Webb  had  received  any  injury,  the 
accused  desisted  from  the  conflict,  and  in  good  faith  declined  further 
combat,  and  retreated  to  a  place  which  he  might  reasonably  regard 
as  a  place  of  security,  and  that  Webb  and  those  in  concert  with  him, 
immediately  pursued  and  forcibly  entered  such  place,  and  there 
made  an  assault  upon  the  accused,  in  such  manner  as  to  warrant  him 
in  believing  that  his  life  was  in  danger  at  the  hands  of  Webb,  and 
without  deliberation  or  malice,  and  to  save  his  own  life,  he  took  that 
of  Webb.  This  instruction  the  court  refused  to  give,  but,  in  sub- 
stance, charged  the  jury  that,  under  such  circumstances,  the  accused 
would  be  guilty  of  manslaughter,  provided  they  **  should  regard 
the  conduct  of  Webb,  from  the  commencement  of  the  conflict  in  the 
street  to  the  time  of  the  conflict  in  the  house,  as  continuous."  The 
difference  between  the  instruction  asked  and  that  given  is  easily 
appreciated.  The  one  makes  the  conduct  of  the  accused  in  declining, 
in  good  faith,  further  conflict,  and  retreating  to  a  place  of  supposed 
security  from  the  attacks  of  Webb,  decisive  of  his  right  to  defend 
himself  there,  when  afterward  assaulted  by  Webb  and  those  in  con- 
cert with  him,  and  if  necessary  to  save  his  own  life,  without  malice 
or  premeditation  to  take  that  of  Webb;  while  the  other  makes  the 
conduct  of  Webb  the  test  whether  the  conflict  had  so  far  terminated 
as  to  restore  the  accused  to  his  right  of  self-defense.    *    *   *   K  the 
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question  cannot  be  said  to  be  settled  upon  authority,  we  think  its 
solution  upon  principle  very  obvious,  in  the  light  of  doctrines  upon 
which  all  are  agreed.  It  is  very  certain  that  while  the  party  who  first 
commences  a  malicious  assault  continues  in  the  combat,  and  does  not 
put  into  exercise  the  duty  of  withdrawing  in  good  faith  from  the 
place,  although  he  may  be  so  fiercely  pressed  that  he  cannot  retreat, 
or  is  thrown  upon  the  ground  or  driven  to  the  wall,  he  cannot  justify 
taking  the  life  of  his  adversary,  however  necessary  it  may  be  to  save 
his  own;  and  must  be  deemed  to  have  brought  upon  himself  the 
necessity  of  killing  his  fellow-man.  *'Por  otherwise,"  as  said  by 
Ch.  J.  Hale,  **we  should  have  all  cases  of  murder  or  manslaughter, 
by  way  of  interpretation,  turned  into  se  defendendo.''  1  Hale,  P. 
C.  482.  There  is  every  reason  for  saying  that  the  conduct  of  the 
accused,  relied  upon  to  sustain  such  a  defense,  must  have  been  so 
marked,  in  the  matter  of  time,  place,  and  circumstance,  as  not  only 
clearly  to  evince  the  withdrawal  of  the  accused,  in  good  faith,  from 
the  combat,  but  also  such  as  fairly  to  advise  his  adversary  that  his 
danger  had  passed,  and  to  make  his  conduct  thereafter,  the  pursuit 
of  vengeance,  rather  than  measures  taken  to  repel  the  original  as- 
sault. But  when  this  is  made  to  appear,  we  know  of  no  principle, 
however  criminal  the  previous  conduct  of  the  accused  may  have 
been,  which  allows  him  to  be  hunted  down  and  his  life  put  in 
jeopardy,  and  denies  him  the  right  to  act  upon  that  instinct  of  self- 
preservation  which  spontaneously  arises  alike  in  the  bosoms  of  the 
just  and  the  unjust.  •  •  •  Reversed.  Stoffer  v.  S.,  15  Ohio  St. 
47,  86  Am.  Dec.  470,  B.  334,  1  L.  213. 

(Ind.  Sup.  Ct.,  1865.)  Reasonable  Fear.  Appellant  was  indicted 
for  murder  and  convicted  of  manslaughter.  Instructions  requested 
by  him  and  refused  raise  the  question  whether  actual  fear  of 
great  bodily  harm  from  deceased  would  be  sufficient  to  excuse 
the  homicide.  FRAZBR,  J.  •  •  •  It  ought  to  be  borne  in 
mind  that  the  criminal  law  holds  sane  men  responsible  for  the  or- 
dinary exercise  of  their  reason.  It  is  a  power  common  alike  to 
cowards  and  those  who  know  no  fear.  It  is  a  guide  to  which  both 
may  apply,  if  they  wish  to  do  so.  By  the  power  of  will,  he  who  is 
naturally  very  timid  can,  and  often  does,  meet  danger  with  as  much 
self-possession  as  the  boldest  man,  and  even  his  fears  beget  that 
caution  which  is  a  necessary  safeguard  against  rashness.  Of  all 
men,  he  is  probably  least  likely  to  commit  needless  homicide  in  self- 
defense,  for  his  unfortunate  weakness  usually  tends  to  paralyze  his 
arm,  and  makes  him  slow  to  strike,  quite  as  much  as  it  subjects  him 
to  the  torture  of  groundless  apprehension.  Of  course,  we  speak  of 
persons  not  so  unmanned  by  fear  as  to  be  incapable  of  exercising 
either  judgment  or  will.  A  sane  man  is  so  constituted  that  he  can 
be  either  the  master  or  the  slave  of  his  fears,  as  well  as  his  passions. 
The  criminal  law,  indulging  to  a  humane  extent  the  mere  infirmities 
of  human  nature,  nevertheless  requires  the  exercise  of  this  mastery. 
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Accordingly  the  great  weight  of  authority  is  against  the  doctrine 
urged  by  the  appellant's  counsel.  We  believe  it  has  met  the  ap- 
proval of  the  supreme  court  of  Tennessee  only.  Shorter  v.  P.,  2  N.  Y. 
197  [above];  Stewart  v.  S.,  1  Ohio  St.  71.  •  •  *  Reversed. 
Creek  v.  S.,  24  Ind.  151,  F.  224, 1  L.  253. 

(Ohio  Sup.  Ct.,  1876.)  Duty  to  Setreat  from  Feloneous  As- 
sault. Appellant  was  convicted  of  manslaughter.  Deceased  was 
his  son-in-law  and  lived  in  a  house  adjoining  defendant's.  Be- 
tween the  two  houses,  but  not  within  the  curtilege  of  either,  was  a 
corncrib,  used  as  a  storage  house  for  tools,  etc.,  and  claimed  by 
both  appellant  and  deceased.  Appellant's  tools  had  been  thrown 
out  of  it,  he  had  returned  them,  and  fastened  the  building  shut  with 
locks  and  chains.  These  had  been  broken.  While  appellant  was  en- 
gaged in  securing  his  tools  again,  deceased  approached  with  an  ax 
in  a  threatening  manner,  and  did  not  stop  when  warned  not  to 
enter;  and  when  perhaps  within  striking  distance  was  shot  by  ap- 
pellant. Complaint  is  made  of  the  charge  to  the  jury,  that  if  appel- 
lant had  an  opportunity  to  retreat  in  safety  and  did  not  do  so,  but 
stood  his  ground,  he  is  guilty  of  manslaughter.  McILVAINB,  J. 
•  •  *  [after  reviewing  the  authorities  at  considerable  length]  : 
It  is  true  tiiat  all  authorities  agree  that  the  taking  the  life  in  defense 
of  one's  person  cannot  be  either  justified  or  excused,  except  on  the 
ground  of  necessity;  and  that  such  necessity  must  be  imminent  at 
the  time;  and  they  also  agree  that  no  man  can  avail  himself  of 
such  necessity  if  he  brings  it  upon  himself.  The  question,  then, 
is  simply  this:  Does  the  law  hold  a  man  who  is  violently 
and  feloniously  assaulted  responsible  for  having  brought  such 
necessity  upon  himself,  on  the  sole  ground  that  he  failed  to 
fly  from  his  assailant  when  he  might  have  safely  done  so  ?  The  law, 
out  of  tenderness  for  human  life  and  the  frailties  of  human  nature, 
will  not  permit  the  taking  of  it  to  repel  a  mere  trespass,  or  even  to 
save  life,  where  the  assault  is  provoked;  but  a  true  man,  who  is 
without  fault,  is  not  obliged  to  fly  from  an  assailant,  who,  by  violence 
or  surprise,  maliciously  seeks  to  take  his  life  or  do  him  enormous 
bodily  harm.  Now,  under  the  charge,  below,  notwithstanding  the 
defendant  may  have  been  without  fault,  and  so  assaulted,  with  the 
necessity  of  taking  life  to  save  his  own  upon  him,  still  the  jury 
could  not  have  acquitted,  if  they  found  he  had  failed  to  do  all  in 
his  power  otherwise  to  save  his  own  life,  or  prevent  the  intended 
harm,  as  retreating  as  far  as  he  could,  etc.  In  this,  we  think,  the 
law  was  not  correctly  stated.  The  suggestion,  by  the  attorney- 
general,  that  that  rule  should  be  declared  the  law  which  is  best  cal- 
culated to  protect  and  preserve  human  life,  is  of  great  weight,  and 
we  can  safely  say  that  the  rule  announced  is  at  least  the  surest  to 
prevent  the  occurrence  of  occasions  for  taking  life;  and  this,  by 
letting  the  would-be  robber,  murderer,  ravisher,  and  such  like,  know 
that  their  lives  are,  in  a  measure,  in  the  hands  of  their  intended 
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victims.     *    •    •    Reversed.    Erwin  v.  S.,  29  Ohio  St.  186,  23  Am. 
Rep.  733,  P.  219. 

tlowa  Sup.  Ct.,  1883.)  Attacked  in  His  House.  Indicted  of  mur- 
der and  convicted  of  manslaughter.  He  appeals.  DAY,  C.  J.  * 
•  *  Defendant  complains  of  the  following  instructions:  **The 
right  to  defend  one's  self  against  assault,  and  repelling  force  by 
force,  is  the  first  law  of  our  nature,  and  this  natural  Jaw  is  recog- 
nized in  the  laws  of  this  state.  A  party  who  is  assaulted  with  vio- 
lence has  a  right  to  prevent  harm  to  himself  by  overcoming  or  dis- 
abling his  assailant;  but,  before  a  party  assaulted  has  a  right  to 
resort  to  a  deadly  weapon,  such  as  a  knife,  and  use  it  in  a  manner 
dangerous  to  life,  he  must  try  to  save  himself  by  flight  or  retreating, 
if  he  may  safely  and  reasonably  do  so."  The  evidence  shows  that 
on  the  day  of  the  homicide,  the  defendant  and  his  stepson,  Charles 
Davis,  had  some  trouble.  The  evidence  also  tends  to  show  that  Mrs. 
Middleham  sent  for  the  deceased,  who  was  not  a  member  of  the  de- 
fendant's family,  and  that  the  deceased  came  into  the  diningroom 
of  the  defendant's  hotel,  where  he  was  at  dinner,  and  made  motions 
with  his  fist,  when  the  defendant  picked  up  a  chair,  and  the  deceased 
picked  up  a  chair,  and  they  fought  for  a  time,  when  they  threw  up 
the  chairs  and  passed  into  the  bar-room, ,  where  the  homicide  was 
committed.  No  witness  has  been  introduced  who  saw  the  closing  of 
the  affray  in  the  bar-room.  This  instruction,  as  applied  to  the  facts 
of  this  case,  in  so  far  as  it  makes  it  incumbent  upon  the  defendant 
to  retreat,  is,  we  think,  erroneous.  The  defendant  at  the  time  of  the 
difficulty  was  in  his  own  house.  •  •  •  Reversed.  S.  v.  Middle- 
ham,  62  Iowa  150,  17  N.  W.  446. 

No  doty  to  retreat  from  own  house :    Bstep  v.  C,  8  70 ;  Wright  ▼.  C,  S  70. 

(Iowa  Sup.  Ct.,  1886.)     When  He  Might  Have  Escaped  Safely. 

Appellant  was  indicted  for  murder  and  convicted  of  manslaughter. 
He  excepted  to  the  instruction  to  the  jury  that  the  killing  was  not 
excused  if  he  could  have  escaped  without  manifest  danger  of  death 
or  grievous  injury.  ADAMS,  C.  J.  The  defendant  shot  his  father, 
Patrick  Donnelly,  with  a  shot-gun,  causing  a  wound  of  which  he 
died  about  two  days  afterwards.  The  deceased  had  become  very 
angry  with  the  defendant,  and  at  time  of  the  firing  of  the  fatal  shot 
was  pursuing  the  defendant  with  a  pitchfork,  and  the  circumstances 
were  such  that  we  think  that  the  jury  might  have  believed  that 
he  intended  to  take  the  life  of  the  defendant.  On  the  other  hand, 
the  circumstances  were  such  that  we  think  that  the  jury  might  have 
believed  that  the  defendant  could  have  escaped,  and  fully  protected 
himself  by  retreating,  and  that  he  had  reasonable  ground  for  so 
thinking.  *  •  •  He  contends  that  the  court  misstated  the  law 
in  holding  the  general  rule  to  be,  that  the  assaulted  must  retreat  and 
in  holding,  by  implication,  that  he  is  excused  from  doing  so  only 
where  it  would  manifestly  be  dangerous  to  attempt  it.    His  position 
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is,  that  the  assailed  is  under  obligation  to  retreat  only  where  the 
assault  is  not  felonious,  and  that  where  it  is  felonious,  as  the  evi; 
dence  tends  to  show  in  this  case,  he  may  stand  his  ground  and  kill 
his  assailant,  whatever  his  means  of  retreat  and  escape  might  be, 
provided  only  he  had  reasonable  cause  for  believing  that  if  he  stood 
his  ground,  and  did  not  kill  his  assailant,  his  assailant  would  kill 
him,  or  inflict  a  great  bodily  injury.  Under  this  theory  and  the 
evidence,  the  jury  might  have  found  that  the  defendant  was  justified 
in  killing  his  father,  and  that,  too,  even  though  there  had  been  other 
evidence  showing  that  his  father  was  so  old  and  decrepit  that  the 
defendant  could  have  escaped  him  by  simply  walking  away  from 
him.  It  is,  perhaps,  not  to  be  denied  that  the  defendant's  theory 
finds  some  support  in  text-books  and  decisions,  but  in  our  opinion  it 
cannot  be  approved.  •  •  •  Affirmed.  S.  v.  Donnelly,  69  Iowa 
705,  27  N.  W.  369.n,  58  Am.  St.  Rep.  234,  B.  338. 

(Ky.  Ct.  of  App.,  1886.)  To  Prevent  Dlegal  Arrest.  PRIOR,  J. 
•  •  •  Appellant  was  indicted,  tried  and  convicted  of  man- 
slaughter for  the  killing  of  Ambrose  Wilson.  It  is  claimed  by  the 
accused  that  Wilson  attempted  to  arrest  him  for  a  misdemeanor, 
>vhen  he  was  not  a  peace  officer,  and  had  no  authority  to  take  charge 
of  his  person  or  make  the  arrest,  and  that  in  the  unlawful  conduct 
of  Wilson  originated  the  altercation  resulting  in  his  death.  •  •  • 
In  resisting  the  arrest — and  this  the  accused  had  the  right  to  do — ^he 
could  not  take  the  life  of  Wilson  unless  his  own  life  was  in  danger, 
or  to  save  his  person  from  great  bodily  injury.  If  either  fact  existed, 
or  if  he  had  reasonable  grounds  to  believe,  and  did  believe,  that  he 
was  in  imminent  peril  of  losing  his  life,  then,  for  his  own  protection, 
he  had  the  right  to  take  the  life  of  the  deceased.  •  *  •  The  law 
has  merely  said  to  the  citizen  that,  although  your  liberty  has  been 
restrained,  you  cannot  deprive  the  aggressor  of  his  life  in  order 
to  regain  it,  unless  you  are  in  danger  of  losing  your  own  life.  Such 
was  the  instruction  given  by  the  court  below,  and  the  accused  hav- 
ing been  found  guilty  of  manslaughter  only,  we  perceive  no  reason 
for  disturbing  the  judgment,  and  the  same  is  now  affirmed.  Creigh- 
ton  V.  C,  84  Ky.  103,  4  Am.  St.  Rep.  193,  B.  339. 

Ace,  avoiding  illegal  arrest  by  homicide :    R.  y.  ThompBon,  |  106 ;  Cook's  Case,  S  70. 

(Tex.  Gt.  of  App.,  1888.)  In  Resisting  Menacing  Arrest.  Defend- 
ant was  convicted  of  murder  in  the  second  degree  of  an  officer 
attempting  to  arrest  him  at  night  out  of  the  officer's  county.  When 
he  refused  to  go,  the  officer  and  he  fired  at  each  other  about  the  same 
time;  opinions  diifered  as  to  which,  if  either,  was  first.  The  trial 
court  refused  to  charge  that  if  the  arrest,  though  lawful,  was  made 
in  such  a  menacing  manner  as  to  threaten  death  or  bodily  harm  to 
defendant,  the  killing  was  justifiable,  and  that  an  attempted  illegal 
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arrest  would  be  provocation  to  make  the  oflfense  manslaughter.  Thia 
was  held  error.  HUKT,  J.  •  •  •  What,  therefore,  are  the 
rules  of  law  applicable  to  a  homicide  committed  in  the  prevention  of 
an  illegal  arrest  H  (1)  Whether  the  arrest  be  legal  or  not,  the  power 
to  arrest  may  be  exercised  in  such  a  wanton  and  menacing  manner 
as  to  threaten  the  accused  with  loss  of  life,  or  some  bodily  harm. 
In  such  a  case,  though  the  attempted  arrest  was  lawful,  the  killing 
would  be  justifiable.  (2)  ''Though  a  man  will  not  be  justifiable, 
then,  if  he  kill  in  defense  against  an  illegal  arrest  of  an  ordinary 
character,  (not  such  as  is  mentioned  in  the  first  rule)  yet,  the  law 
sets  such  a  high  value  upon  the  liberty  of  the  citizen,  that  an  attempt 
to  arrest  him  is  esteemed  a  great  provocation,  such  as  will  reduce 
a  killing  in  the  resisting  of  such  an  arrest  to  manslaughter.  This 
principle  is  declared  in  Wales  v.  S.,  26  Ala.  31,  62  Am.  Dec.  711; 
and  C.  V.  Drew,  4  Miss.  391,  and  is  well  established,  both  in  England 
and  in  this  country.'*  [Citing  numerous  other  cases.]  •  •  • 
Reversed.  Jones  v.  S.,  26  Tex.  App.  1,  9  S.  W.  53,  8  Am.  St.  Rep. 
454. 

(Ark.  Sup.  Ct.,  1889.)  While  Adversary  Betreating  for  Ad- 
vantage. The  evidence  tended  to  show  that  while  deceased  and 
defendant  were  together  in  a  room,  deceased  attempted  to  draw  his 
pistol  to  shoot  defendant,  but  had  difficulty  in  getting  it  from  his 
pocket,  and  moved  slowly  towards  the  door,  seeking  constantly  to 
get  his  pistol  in  position  to  shoot.  Held  that,  notwithstanding  such 
retreat,  defendant  was  justified  in  shooting  deceased  while  so  en- 
gaged in  the  attempt  to  use  his  pistol,  and  the  court  erred  in  charg- 
ing the  jury,  without  the  proper  qualification,  that  it  was  murder 
or  manslaughter  to  pursue  an  adversary  and  kill  him  while  in  re- 
treat. Per  CURIAM.  **The  evidence  tended  to  show  that  he  was 
not  attempting  to  retire  from  the  combat,  but  was  merely  seeking  a 
situation  more  favorable  for  waging  it.  If  such  was  true,  it  was 
not  incumbent  on  the  defendant  to  suspend  his  defense  until  the 
deceased  had  gained  the  situation  he  sought.''  Cockrill,  C.  J., 
and  Battle,  J.,  dissenting,  on  the  ground  that  the  instruction 
given  fairly  defined  the  law  of  self-defense.  Luckenbill  v.  S.,  52 
Ark.  45,  11  S.  W.  963. 

(R.  I.  Sup.  Ct.,  1889.)  Duty  to  Retreat  from  Mere  Assault.  This 
is  a  criminal  complaint  against  John  P.  Sherman  for  assault  and 
battery.  Complainant  had  built  a  stone  and  sand  causeway,  which 
was  across  the  mouth  of  a  cove,  and  defendant  wished  to  take  out 
his  sailboat,  which  he  could  do  only  by  making  an  opening  in  this 
causeway.  While  he  was  doing  so,  complainant  came  down  to  pro- 
test and  protect  his  causeway,  and  the  conflict  ensued.  Each  party 
claimed  that  the  other  attacked,  and  he  only  acted  in  self-defense. 
Defendant  was  convicted.      DURFEE,  C.  J.    •    •    •    After  the 
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case  had  been  argued  to  the  jury,  he  asked  the  court  to  instruct  the 
jury  as  follows,  to  wit:  ^'That  a  man  in  a  public  place,  if  attacked, 
may  resist  with  his  natural  weapons,  using  no  more  force  than  is 
necessary,  without  retreating."  The  court  refused,  but  did  instruct 
them  that  in  such  a  case  a  man  must  retreat,  if  he  can  safely,  and 
that  the  defendant  did  not  testify  that  there  was  anything  to  pre- 
vent his  retreating.  The  defendant  excepted  to  both  the  refusal 
and  the  instruction.  The  bill  of  exceptions  sets  forth  that  the  com- 
plainant's counsel  stated,  in  his  argument  to  the  jury,  that  he  did 
not  claim  for  the  complainant  the  right  to  use  any  force  to  protect 
the  causeway,  or  any  force  against  the  defendant,  except  such  as  he 
might  lawfully  use  in  any  public  place.  We  think  the  court  below 
erred.  Generally  a  person  wrongfully  assailed  cannot  justify  the 
killing  of  his  assailant  in  mere  self-defense,  if  he  can  safely  avoid  it 
by  retreating.  Retreat  is  not  always  obligatory,  even  to  avoid  kill- 
ing ;  for  if  attack  be  made  with  deadly  weapons,  or  with  murderous 
or  felonious  intent,  the  assailed  may  stand  his  ground,  and  if  need 
be  kill  his  assailant.  But  there  is  no  question  of  killing  here,  and 
we  know  of  no  case  which  holds  that  retreat  is  obligatory  simply 
to  avoid  a  conflict.  Where  there  is  no  homicide  the  rule  generally 
laid  down  is,  that  the  assaulted  person  may  defend  himself,  oppos- 
ing force  to  force,  using  so  much  force  as  is  necessary  for  his  pro- 
tection, and  can  be  held  to  answer  only  for  exceeding  such  degree. 
•  •  •  Exceptions  sustained.  S.  v.  Sherman,  16  R.  I.  631,  18  Atl. 
1040,  B.  341. 

(U.  S.  Sup.  Ct.,  1895.)  Duty  to  Retreat  into  House.  Beard  was 
indicted  for  murder  and  convicted  of  manslaughter.  He  brought 
error.  **In  our  opinion  the  court  below  erred  in  holding  that  the 
accused,  while  on  his  premises  outside  of  his  dwelling-house,  was 
under  a  legal  duty  to  get  out  of  the  way,  if  he  could,  of  his  assailant, 
who,  according  to  one  view  of  the  evidence,  had  threatened  to  kill 
the  defendant,  in  execution  of  that  purpose  had  armed  himself  with 
a  deadly  weapon,  with  that  weapon  concealed  upon  his  person  went 
to  the  defendant's  premises,  despite  the  warning  of  the  latter  to 
keep  away,  and  by  word  and  act  indicated  his  purpose  to  attack 
the  accused.  The  defendant  was  where  he  had  the  right  to  be,  when 
the  deceased  advanced  upon  him  in  a  threatening  manner,  and  with 
a  deadly  weapon;  and  if  the  accused  did  not  provoke  the  assault, 
and  had  at  the  time  reasonable  grounds  to  believe,  and  in  good  faith, 
believed,  that  the  deceased  intended  to  take  his  life  or  do  him  great 
bodily  harm,  he  was  not  obliged  to  retreat,  nor  to  consider  whether 
he  could  safely  retreat,  but  was  entitled  to  stand  his  ground,  and 
meet  any  attack  made  upon  him  with  a  deadly  weapon,  in  such 
way  and  with  such  force  as,  under  all  the  circumstances,  he,  at  the 
moment,  honestly  believed,  and  had  reasonable  grounds  to  believe, 
was  necessary  to  save  his  own  life,  or  to  protect  himself  from  great 
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bodily  injury.*'      Per  HARLAN,  J.    Reversed.    Beard  v.  U.  S.,  158 
U.  S.  550,  15  S.  Ct.  962,  39  L.  Ed.  1086,  Mi.  416. 

Ace.  Bowe  V.  U.  S.,  164  U.  8.  640. 17  S.  Ct.  ITS.  41  L.  Ed.  M7;  Runyan  v.  8  ,  67  Ind.  80.  80  Am 
Rep  62;  Eversole  v.  C.  96  Ky.  623,  M  S.  W.  816;  Irwin  v.  S..  29  Ohio  Si.  186,  23  Am.  Rep.  788;  S.  ▼ 
CuahiDg,  14  Wash.  527,  46  Pao.  146,  58  Am.  St.  Rep.  883.  The  duty  to  retreat  was  held  to  extend 
to  defendant's  land  beyond  the  curtilage.  Lee  v.  S.,  92  Ala.  15,  9  So.  407,  25  Am.  St.  Rep.  17. 
And  even  to  the  yard  if  a  sally  was  made  from  the  house  to  assault.  '*It  is  a  shelter,  but  not 
a  sally-port."    Watlcins  v.  S..  89  Ala.  82,  8  8o.  184. 


§70.    ''In  Defense  of  Oastie." 


(Eng.  King's  Bench,  1506.)  Bight  to  Assemble  Aid.  FINEUX, 
C.  J.  If  one  is  in  his  house,  and  hears  that  such  a  one  will  come 
to  his  house  to  beat  him,  he  may  well  assemble  folk  of  his  friends 
and  neighbors  to  assist  him,  and  aid  in  the  safeguard  of  his  person ; 
but  if  one  were  threatened  that  if  he  should  come  to  such  a  market, 
or  into  such  a  place,  he  should  there  be  beaten,  in  that  case  he  could 
not  assemble  persons  to  help  him  go  there  safely,  for  it  is  unneces- 
sary to  go  there,  and  he  may  have  a  remedy  by  surety  of  the  peace. 
But  a  man's  house  is  his  castle  and  his  defense,  and  where  he  may 
well  stop,  etc.  And  all  the  justices  agreed  that  a  servant  may  beat 
one  in  defense  of  his  master.  TREMAILE,  J.,  said  that  a  servant 
may  kill  one  in  defense  of  his  mastier's  life,  if  he  cannot  otherwise 
save  it.  Nota.,  Y.  B.  21,  H.  7,  39  pi.  50,  Pitz.  Abr.  t.  Trespass  246,  B. 
346. 

(Eng.  Queen's  Bench,  1561.)  Shooting  One  Breaking  into  House. 
Harcourt,  being  in  possession  of  a  house  by  title,  as  it  seems,  A  en- 
deavored to  enter,  and  shot,  an  arrow  at  them  within  the  house,  and 
Harcourt,  from  within  shot  an  arrow  at  those  that  would  have  en- 
tered, and  killed  one  of  the  company.  This  was  ruled  manslaughter, 
and  not  se  defendendo,  because  there  was  no  danger  of  his  life  from 
them  without.    Harcourt 's  Case,  1  Hale  P.  C.  485-6,  Crompt.  27  a. 

(Eng.  King's  Bench,  1639.)  Same.  An  officer,  with  a  capias  ad 
satisfaciendum,  went  with  other  officers,  for  the  purpose  of  executing 
the  same,  to  the  dwelling-house  of  the  respondent,  and,  finding  him 
within,  demanded  of  him  to  open  the  door  and  suffer  them  to  enter. 
He  commanded  them  to  depart,  teUing  them  tbey  should  not  enter. 
Thereupon,  they  broke  a  window,  and  afterwards  went  to  the  door 
of  the  house  and  offered  to  force  it  open,  and  broke  one  of  the 
hinges ;  whereupon  Cook  discharged  his  musket  at  the  deceased  and 
hit  him,  and  he  died  of  the  wound.  After  argument  at  the  bar, 
all  the  justices,  seriatim,  delivered  their  opinions,  that  it  was  not 
murder,  but  manslaughter ;  the  bailiff  was  slain  in  doing  an  unlawful 
act  in  seeking  to  break  open  the  house  to  execute  process  for  a  sub- 
ject, and  everyone  is  to  defend  his  own  house.  Yet  they  all  held 
it  was  manslaughter,  for  he  might  have  resisted  him  without  killing 
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him;  and  when  he  saw  and  shot  voluntarily  at  him,  it  was  man- 
slaughter.   Cook's  Case,  Cro.  Car.  537. 

This  was  one  of  the  earliest  cases,  was  fully  considered,  and  has  been  much  cited  In 
hooks  on  criminal  law  since— with  some  incorrectness  of  statement,  in  1  Hale  P.  C.  458,  and  in 
other  books  adopting  Hale's  text.  This  is  in  some  measure  rectified  by  a  remark,  1  Bast  P.  C. 
8S1,  32S.  See  also  Roscoe,  Cr.  Ev.  758;  also  1  Bishop,  or.  L.  $  858,  n.  S  (5th  ed.).  It  is  to  be 
specially  noticed  that  what  made  it  manslaughter  was  that  in  order  to  defend  his  castle,  it 
was  not  necessary  to  kill  the  baillif.    Per  Barrett,  J.,  In  S.  ▼.  Patterson,  45  Vt.  306. 

(Eng.  Assize,  1823.)  Same.  Some  exasperated  sailors  had 
ducked  Meade,  and  were  in  the  act  of  throwing  him  into  the  sea, 
when  he  was  rescued  by  the  police.  As  he  was  leaving,  they  threat- 
ened that  they  would  come  by  night  and  pull  his  house  down.  In 
the  middle  of  the  night  a  great  number  came,  making  menacing 
demonstrations.  Meade,  under  an  apprehension,  as  he  alleged,  that 
his  life  and  property  were  in  danger,  fired  a  pistol,  by  which  one  of 
the  party  was  killed.  Meade  was  indicted  for  murder.  Upon  that 
state  of  facts  and  evidence,  HOLROYD,  J.,  said  to  the  jury:  A 
civil  trespass  will  not  excuse  the  firing  of  a  pistol  at  a  trespasser  in 
sudden  resentment  or  anger.  •  •  •  a  man  is  not  authorized 
to  fire  a  pistol  on  every  intrusion  or  invasion  of  his  house.  He  ought, 
if  he  has  reasonable  opportunity,  to  endeavor  to  remove  him  without 
having  recourse  to  the  last  extremity.  But  the  making  an  attack 
upon  a  dwelling,  and  especially  at  night,  the  law  regards  as  equiva- 
lent to  an  assault  on  a  man's  person ;  for  a  man's  house  is  his  castle ; 
and,  therefore,  in  the  eye  of  the  law,  it  is  equivalent  to  an  assault ; 
but  no  words  or  singing  are  equivalent  to  an  assault ;  nor  will  they 
authorize  an  assault  in  return.  *  *  *  There  are  cases  where  a 
person  in  heat  of  blood  kills  another,  that  the  law  does  not  deem 
it  murder,  but  lowers  the  ofliense  to  manslaughter ;  as  where  a  party 
coming  up  by  way  of  making  an  attack,  and  without  there  being  any 
previous  apprehension  of  danger,  the  party  attacked,  instead  of  hav- 
ing recourse  to  a  more  reasonable  and  less  violent  mode  of  averting 
it,  having  an  opportunity  so  to  do,  fires  on  the  impulse  of  the  moment. 
In  the  present  case,  if  you  are  of  opinion  that  the  prisoner  was  really 
attacked,  and  that  Law  [the  deceased]  and  this  party  were  on  the 
point  of  breaking  in,  or  likely  to  do  so,  and  execute  the  threats 
of  the  day  before,  he  perhaps,  was  justified  in  firing  as  he  did. 
*  •  *  Verdict,  guilty.  Sentence,  two  years  in  York  castle. 
Meade's  Case,  1  Lewin  C.  C.  184. 

(Eng.  Assize,  1837.)  Kicked  Out  Trespasser.  On  indictment  for 
manslaughter,  it  appeared  that,  the  prisoner,  coming  home,  found 
deceased  there,  and  desired  him  to  leave,  which  he  refused  to  do, 
whereon  words  followed,  the  prisoner  became  excited,  and  gave 
deceased  a  kick,  of  which  he  died.  ALDERSON,  B.  A  kick  is  not 
a  justifiable  mode  of  turning  a  man  out  of  your  house,  though  he  be 
a  trespasser.  If  a  person  becomes  excited,  and  being  so  excited  gives 
another  a  kick,  it  is  an  unjustifiable  act.  If  the  deceased  would  not 
have  died  but  for  the  injury  he  received,  the  prisoner  having  unlaw- 
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fully  caused  that  in  jury,  he  is  guilty  of  manslaughter.    Wild's  CSase, 
2  Lewin  214,  B.  347,  Ke.  116,  1  L.  111. 

Compare  S.  ▼.  Middleham,  §  69. 

(Mich.  Sup.  Ct.,  1860.)  Danger  Real  or  Apparent  Appellant 
was  convicted  of  manslaughter,  and  assigns  error  in  the  instructions 
to  the  jury,  concerning  justification.  Appellant  was  a  fisherman  by 
occupation,  and  Plant,  Bobilliard,  and  Blanchard  combined  with  ex- 
press intention  to  do  him  personal  violence.  Numerous  unprovoked 
assaults  by  them  on  him  on  the  night  of  the  homicide  and  before 
are  recited  in  the  report.  On  this  night  neither  appellant  nor  his 
family  went  to  bed  for  fear  of  violence.  One  assault  on  the  house 
was  made;  and  the  arm  of  appellant's  wife  seized  through  a  door- 
way slightly  opened,  and  squeezed  till  she  fainted.  Being  unable  to 
get  in,  they  went  away  for  a  while  and  appellant  went  to  a  brother- 
in-law 's  house  and  got  a  double-barrelled  shot-gun  loaded  with 
pigeon  shot.  Shortly,  the  attackers  were  heard  returning  and  say- 
ing they  were  going  to  find  appellant  and  whip  him  or  have  the  soul 
out  of  him.  They  asked  admittance  to  search  for  him.  His  wife 
refused  to  let  them  in.  They  immediately  went  to  the  net-house, 
where  Cull  was  asleep.  Plant  seized  Cull,  and  pulled  him  out  of 
bed  on  the  floor,  and  began  choking  him.  Cull  demanded  who  it  was, 
but  received  no  answer.  Blanchard  and  Robilliard  had  commenced 
tearing  down  the  boards.  Pond  went  to  the  door  and  hallooed, 
VWho  is  tearing  down  my  net-house?"  to  which  there  was  no 
answer.  The  voices  of  a  woman  and  child  were  heard  crying,  and 
the  woman's  voice  was  heard  twice  to  cry  out  **for  God's  sake!" 
Cull's  voice  was  also  heard  from  the  net-house,  not  speaking,  but 
hallooing  as  if  he  was  in  pain.  Pond  cried  out  loudly,  **  Leave,  or 
I'll  shoot."  The  noise  continuing,  he  gave  the  same  warning  again, 
and  in  a  few  seconds  shot  off  one  barrel  of  the  gun.  Blanchard  was 
found  dead  the  next  morning.  Pond  took  immediate  steps  to  sur- 
render himself  to  justice.  CAMPBELL,  J.  *  *  •  Human  life 
is  not  to  be  lightly  disregarded,  and  the  law  will  not  permit  it  to 
be  destroyed  unless  upon  urgent  occasion.  But  the  rules  which 
make  it  excusable  or  justifiable  to  destroy  it  under  some  circum- 
stances, are  really  meant  to  insure  its  general  protection.  They  are 
designed  to  prevent  reckless  and  wicked  men  from  assailing  peace- 
able members  of  society,  by  exposing  them  to  the  danger  of  fatal 
resistance  at  the  hands  of  those  whom  they  wantonly  attack,  and 
put  in  peril  or  fear  of  great  injury  or  death.  And  such  rules,  in 
order  to  be  of  any  value,  must  be  in  some  reasonable  degree  accom- 
modated to  human  character  and  necessity.  They  should  not  be 
allowed  to  entrap  or  mislead  those  whose  misfortunes  compel  a  resort 
to  them.  Were  a  man  charged  with  crime  to  be  held  to  a  knowledge 
of  all  facts  precisely  as  they  are,  there  could  be  few  cases  in  which 
the  most  innocent  intention  or  honest  zeal  could  justify  or  excuse 
homicide.    The  jury,  by  a  careful  sifting  of  witnesses  on  both  sides, 
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in  cool  blood,  and  aided  by  the  comments  of  court  and  counsel, 
may  arrive  at  a  tolerably  just  conclusion  on  the  circumstances  of  an 
assault.  But  the  prisoner,  who  is  to  justify  himself,  can  hardly  be 
expected  to  be  entirely  cool  in  a  deadly  affray,  or  in  all  cases  to 
have  great  courage  or  large  intellect;  and  cannot  well  see  the  true 
meaning  of  all  that  occurs  at  the  time ;  while  he  can  know  nothing 
whatever  concerning  what  has  occurred  elsewhere,  or  concerning 
the  designs  of  his  assailants,  any  more  than  can  be  inferred  from 
appearances.  And  the  law,  while  it  will  not  generally  excuse  mis- 
takes of  law  (because  every  man  is  bound  to  know  that),  does 
not  hold  men  responsible  for  a  knowledge  of  facts  unless  their 
ignorance  arises  from  fault  or  negligence.  •  •  •  We  feel  con- 
strained to  say  that  there  are  very  few  of  the  precedents  which  have 
shown  stronger  grounds  of  justification  than  those  which  are  found 
here.  Instead  of  reckless  ferocity,  the  facts  display  a  very  com- 
mendable moderation.  Apart  from  its  character  as  a  dwelling, 
which  was  denied  by  the  court  below,  the  attack  upon  the  net-house 
for  the  purpose  of  destroying  it,  was  a  violent  and  forcible  felony. 
*  •  •  We  think  there  was  error  in  requiring  the  actual  instead 
of  apparent  and  reasonably  founded  causes  of  apprehension  of 
injury;  in  holding  that  the  protection  of  the  net-house  could  not 
be  made  by  using  a  dangerous  weapon ;  and  that  the  conduct  of  the 
assailing  party  was  not  felonious;  and  also  in  using  language  cal- 
culated to  mislead  the  jury  upon  the  means  and  extent  of  resistance 
justifiable  in  resisting  a  felony.  •  •  *  Reversed.  Pond  v.  P., 
8  Mich.  150,  Kn.  191,  1  L.  814. 

Apparent  danger  is  sufficient  to  joatlfy  striking  in  defense:    Shorter  v.  P.,  S  69; 
Campbell  ▼.  P.,  S  60. 

(Vt.  Sup.  Ct.,  1873.)  Same.  Indictment  for  manslaughter. 
Plea,  not  guilty.  The  evidence  showed  that  deceased  and  another 
came  drunk,  after  the  family  were  in  bed,  to  the  tenement  where 
defendant  and  family  lived,  insisted  on  coming  in  to  talk,  became 
violent  and  threatened  to  break  in.  Defendant  shot  through  the 
window  and  killed  him.  Verdict,  guilty.  BARRETT,  J.  *  •  • 
It  was  claimed  in  behalf  of  the  prosecution,  and  the  evidence  given 
in  that  behalf  showed  that  the  gun  was  not  fired  at  Flanders  as  a 
measure  of  force,  to  repel  and  prevent  him  from  breaking  into  the 
house.  Moreover,  in  the  exceptions  it  is  said:  *'The  respondent 
testified  that  he  tired  to  the  ground,  and  the  object  in  firing  was  not 
to  hit  them,  but  to  scare  them  away.''  The  respondent  seems  not 
to  have  regarded  it  a  case,  or  a  conjuncture,  in  which  it  was  needful 
or  expedient  to  use  a  deadly  weagon  as  a  means  of  force- 
ful resistance  to  meet  and  repel  an  assault  on  his  house — 
whatever  such  assault  in  fact  was — or  to  protect  himself  from  any 
threatened  or  feared  assault  on  his  person.  The  gun,  loaded  with 
powder  alone,  would  have  served  all  the  needs  of  the  occasion,  and 
of  the  exigency  which  the  respondent  supposed  then  to  exist  and 
16 
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to  press  upon  him.  •  •  •  If  one  man  deliberately  kills  another 
to  prevent  a  mere  trespass  on  his  property — whether  that  trespass 
eoiild  or  could  not  otherwise  be  prevented — he  is  guilty  of  murder. 
If,  indeed,  he  had  at  first  used  moderate  force,  and  this  had  been  re- 
turned with  such  violence  that  his  own  life  was  endangered,  and 
then  he  killed  from  necessity,  it  would  have  been  excusable  homi- 
cide. Not  because  he  could  take  life  to  save  his  property,  but  he 
might  take  the  life  of  the  assailant  to  save  his  own.  *  *  •  The 
idea  that  is  embodied  in  the  expression  that  a  man's  house  is  his 
castle,  is  not  that  it  is  his  property,  and,  as  such,  he  has  the  right  to 
defend  and  protect  it  by  other  and  more  extreme  means  than  he 
might  lawfully  use  to  defend  and  protect  his  shop,  his  oflSce,  or  his 
bam.  The  sense  in  which  the  house  has  a  peculiar  immunity  is  that 
it  is  sacred  for  the  protection  of  his  person  and  of  his  family.  An  as- 
sault on  the  house  can  be  regarded  as  an  assault  on  the  person  only 
in  case  the  purpose  of  such  assault  be  injury  to  the  person  of  the 
occupant  or  members  of  his  family,  and,  in  order  to  accomplish  this, 
the  assailant  attacks  the  castle  in  order  to  reach  the  inmates.  In 
this  view  it  is  said  and  settled,  that,  in  such  case,  the  inmate  need 
not  flee  from  his  house  in  order  to  escape  from  being  injured  by  the 
assailant,  but  he  may  meet  him  at  the  threshold,  and  prevent  him 
from  breaking  in  by  any  means  rendered  necessary  by  the  exigency; 
and  upon  the  same  ground  and  reason  as  one  may  defend  himself 
from  peril  of  life,  or  great  bodily  harm,  by  means  fatal  to  the 
assailant  if  rendered  necessary  by  the  exigency  of  the  assault.  *  * 
•  If  it  were  to  be  assumed  that  the  defense  might  legitimately 
claim  that  there  was  an  assault  on  the  house,  with  the  intent  either 
of  taking  the  life  of  the  respondent  or  doing  to  him  great  bodily 
harm,  the  respondent  would  be  justified  in  using  a  deadly  weapon, 
if  it  should  be  necessary  in  order  to  prevent  the  perpetration  of  such 
crime,  or  if,  under  the  existing  circumstances  attending  the  emer- 
gency, the  respondent  had  reason  to  believe,  and  was  warranted  in 
believing,  and,  in  fact,  did  believe,  that  it  was  necessary  in  order 
to  prevent  the  commission  of  such  crime.  In  case  the  purpose  of 
the  assailant  was  to  take  life,  or  inflict  great  bodily  harm,  and  the 
object  of  his  attack  (if  there  was  such  attack)  upon  the  house  was  to 
get  access  to  the  inmate  occupying  the  same,  for  such  purpose,  the 
same  means  might  lawfully  be  used  to  prevent  him  from  breaking 
in  as  might  be  used  to  prevent  him  from  making  the  harmful  assault 
upon  the  person,  in  case  the  parties  were  met  face  to  face  in  any 
other  place.  In  either  case  the  point  of  justification  is  that  such  use 
of  fatal  means  was  necessary  in  order  to  the  rightful  effectual  pro- 
tection of  the  respondent,  or  his  family,  from  the  threatened  or 
impending  peril.  •  *  •  New  trial  granted.  S.  v.  Patterson,  45 
Vt.  308, 12  Am.  Rep.  200-n,  B.  348. 

(Ky.  Ct.  of  App.,  1887.)    Defending  Wife  in  House.    To  defend 
his  own  wife  and  himself  from  a  murderous  assault,  committed  in 
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defendant 's  house  by  deceased  and  his  wife,  defendant  shot  deceased 
with  a  pistoL  On  trial  for  murder,  the  court,  in  instructing  on  the 
law  of  self-defense,  made  it  a  condition  of  the  right  to  take  the  life 
of  deceased  that  defendant  had  no  other  safe  means  of  escape  from 
the  danger.  Held  erroneous  and  misleading,  as  it  implied  a  duty 
of  defendant  to  leave  his  own  dwelling-house.  Defendant  had  a 
right  to  remain  in  his  house,  and  defend  himself  and  its  inmates. 
Estep  V.  0.,  86  Ky.  39,  4  S.  W.  820,  9  Am.  St.  Rep.  260. 

(Ky.  Ct.  of  App.,  1887.)  Right  to  Defend  Quest.  A  party  of 
armed  men  marched  on  the  house  of  accused  in  night-time,  and 
broke  in  for  the  purpose  of  arresting  an  inmate,  whom  they  charged 
with  the  commission  of  a  misdemeanor,  but  for  whose  arrest  they 
had  no  warrant.  Held,  that  the  accused  and  his  guest  had  the  right 
to  resist  the  breaking  in  by  every  means  in  their  power,  even  to 
the  taking  of  life,  and,  the  assault  being  made  by  a  combined  party, 
he  might  disable  or  kill  one  aiding  and  assisting,  as  well  as  those 
actually  breaking  in ;  and  the  party,  after  breaking  in,  drawing  off 
for  a  time,  the  owner  of  the  house  was  not  obliged  to  retreat  from 
his  dwelling,  but  had  still  the  right  to  fire  on  any  member  of  the 
party,  if  he  believed,  from  all  the  circumstances,  the  attack  was  to 
be  renewed.    Wright  v.  C,  85  Ky.  123,  2  S.  W.  904. 


§  71.    *  *In  Defense  of  Property. ' ' 

(Conn.  Sup.  Ct.  of  Errors,  1863.)  Homicide  to  Defend  Shop- 
Spring  Oun.  Information  for  nuisance  in  maintaining  spring  guns 
in  a  blacksmith  shop  near  the  highway,  as  a  protection  against 
thieves,  to  the  terror  of  the  inhabitants,  who  might  be  injured  while 
passing,  by  an  accidental  discharge.  The  guns  were  inside  the  shop, 
which  was  lathed,  plastered,  and  double  boarded  on  the  outside; 
and  some  of  them  were  aimed  obliquely  toward  the  highway.  The 
court  held  that  a  man  may  not  do  indirectly  what  he  may  not  do 
directly ;  and  as  a  man  may  not  kill  a  thief  to  prevent  larceny  from 
a  shop  at  night,  the  maintenance  of  a  spring  gun  for  that  purpose 
would  not  be  justifiable  at  common  law.  The  court  said  the  right 
to  take  life  to  prevent  crime  did  not  extend  to  any  case  in  which  the 
crime  could  otherwise  be  prevented,  and  was  confined  to  felonies 
committed  by  violence  or  surprise,  such  as  murder,  robbery,  bur- 
glary, arson,  or  breaking  into  a  house  in  the  daytime  to  rape,  rob, 
or  the  like.  As  to  whether  the  changed  conditions  of  modern  life, 
when  the  greatest  values  are  kept  in  banks  and  storehouses  away 
from  the  residence,  instead  of  in  the  castle,  as  of  old,  and  the  ease 
and  rapidity  of  travel  and  conversion  of  goods  now,  may  not  call 
for  a  more  liberal  defense  of  property,  the  court  left  undecided; 
but  in  this  case  the  prisoner  was  discharged  because  there  was  not 
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sufficient  proof  of  danger  to  the  public.    S.  v.  Moore,  31  Conn.  479, 
P.  215,  1  L.  891,  83  Am.  Dec.  159-n. 

(Mass.  Sup.  Judicial  Ct.,  1889.)  Becaption  of  Money.  Defendant 
having  bought  goods,  a  dispute  arose  as  to  the  price,  and  defendant 
placed  $20  and  the  goods  side  by  side,  and  told  the  seller  to  choose, 
whereupon  the  latter  took  the  money,  j^nd  said,  **  You  owe  me  $1.55.*' 
Defendant  then,  after  demanding  the  money  back,  threw  the  seller 
down,  and  choked  him  till  he  gave  up  a  pocketbook  containing 
money.  Defendant  being  indicted  for  robbery,  his  attorney  claimed 
justification.  The  court  stated  that  defendant  was  not  justified  in 
assaulting  to  get  his  own  money,  and  that,  if  defendant  choked  and 
otherwise  assaulted  the  seller,  he  was  guilty,  though  the  sole  mo- 
tive was  to  get  by  force  money  which  he  believed  to  be  his  own. 
HOLMES,  J.  •  •  •  Since  Mitchelman,  of  course,  whatever  the 
sum  due  him,  had  no  right  to  that  particular  money  except  on  the 
conditions  on  which  it  was  offered  (C.  v.  Stebbins,  8  Gray  492, 
l§54]),  he  took  the  money  wrongfully  from  the  possession  of  the 
defendant,  or  the  jury  might  have  found  that  he  did,  whether  the 
true  view  be  that  the  defendant  did  not  give  up  possession^  or  that 
it  was  obtained  from  him  by  Mitchelman 's  fraud.  *  *  •  It  is 
settled  by  ancient  and  modern  authority  that,  under  such  circum- 
stances, a  man  may  defend  or  regain  his  momentarily  interrupted 
possession  by  the  use  of  reasonable  force,  short  of  wounding  or  the 
employment  of  a  dangerous  weapon.  C.  v.  Lynn,  123  Mass.  218 ;  C. 
V.  Kennard,  8  Pick.  133 ;  Anderson  v.  S.,  6  Baxter  608 ;  S.  v.  Elliot, 
11  N.  H.  540,  545 ;  R.  v.  Milton,  Moody  &  Malk.  107 ;  Y.  B.  9  Edw. 
IV.  28,  pi.  42;  19  Hen.  VL  31,  pi.  59;  21  Hen.  VI.  27,  pi.  9.  See  Sea- 
man V.  Cuppledick,  Owen,  150;  Taylor  v.  Markham,  Cro.  Jac.  224, 
Yelv.  157,  and  1  Brownl.  215 ;  Shingleton  v.  Smith,  Lutw.  1481, 1483 ; 
2  Inst.  316;  Finch,  Law,  203;  2  Hawk.  P.  C.  c.  60,  §23;  3  Bl.  Com. 
121.  To  this  extent  the  right  to  protect  one's  possession  has  been 
regarded  as  an  extension  of  the  right  to  protect  one's  person,  with 
which  it  is  generally  mentioned.  Baldwin  v.  Hayden,  6  Conn.  453 ; 
Y.  B.  19  Hen.  VI.  3i,  pi.  59 ;  Rogers  v.  Spence,  13  M.  &  W.  571,  581 ; 
2  Hawk.  P.  C.  c.  60,  §  23 ;  3  Bl.  Com.  120, 131.  •  •  •  If  the  force 
used  by  the  defendant  was  excessive,  the  jury  would  have  been  war- 
ranted in  finding  him  guilty.  Whether  it  was  excessive  or  not  was 
a  question  for  them;  the  judge  could  not  rule  that  it  was  not,  as 
matter  of  law.  •  •  *  It  will  be  seen  that  our  decision  is  irre- 
spective of  the  defendant's  belief  as  to  what  he  had  a  right  to  do.  • 
•  •  Exceptions  sustained.  0.  v.  Donahue,  148  Mass.  529,  20  N.  B. 
171,  12  Am.  St.  Rep.  591,  2  L.  R.  A.  623,  B.  353,  C.  157. 

No  right  to  kill  sneak  thief,  eren  to  recapture  property :    Storey  y.  P.,  S  68. 

(Ga.  Sup.  Ct.,  1893.)  Becaption  of  Meat.  Defendant  was  con- 
victed of  murder;  and  on  new  trial  being  denied,  brought  error. 
Deceased  drove  up  behind  defendant's  wagon  on  the  way  home 
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from  town,  and  after  some  talk,  drove  past,  said:  **G-d  damn  it, 
stop  your  mules,  and  take  my  things  out,"  and  seized  the  lines. 
Defendant  did  as  requested;  and  deceased  then  stepped  to  the 
wagon,  took  out  a  piece  of  meat  defendant  had,  and  began  cutting 
it.  Defendant  remonstrated,  asked  what  it  meant,  was  told  he  owed 
deceased  a  quarter  and  he  was  going  to  take  meat  for  it;  said  he 
needed  the  meat  to  live  on,  offered  to  pay  when  he  got  home  where 
he  had  some  money,  and  finally  another  with  defendant  offered  to 
pay  the  quarter;  but  deceased  still  insisted  on  having  the  meat, 
refused  the  money,  and  continued  cutting  off  a  piece.  Several  times 
defendant  tried  to  take  the  meat,  but  each  time  deceased  raked  at 
him  with  the  knife,  and  prevented  him  getting  it.  Finally  defend- 
ant picked  up  a  rail  the  size  of  a  man's  arm  and  ten  feet  long,  a 
'^ deadly  weapon,"  struck  deceased  on  the  head  with  it,  put  the  meat 
in  the  wagon,  and  drove  home.  Deceased  did  not  seem  seriously 
injured  at  the  time,  but  died  next  day.  SIMMONS,  J.  •  •  • 
The  theory  of  the  defense  was  that  the  killing  was  justifiable,  be- 
cause done  to  prevent  a  robbery ;  and  that  if  the  deceased  was  not 
attempting  a  robbery,  his  trespass  upon  the  defendant  was  such 
that  the  homicide,  if  not  justifiable,  was  not  murder  but  merely  man- 
slaughter. Li  defense  of  his  property  *  *  against  one  who  manifestly 
intends  by  violence  or  surprise  to  commit  a  felony"  thereon,  a  per- 
son may  kill  the  aggressor  if  he  does  so  under  a  reasonable  belief 
that  the  killing  is  necessary  for  that  purpose.  Code  §  4330,  1  East 
P.  C.  271,  1  Bishop  Cr.  L.  (Ed.  8),  §§853,  875.  To  constitute  rob- 
bery there  must  be  force  or  intimidation,  asportation  without  the 
consent  of  the  owner,  and  an  intent  to  steal.  •  •  •  It  is  true, 
such  a  taking,  although  wrongful  and  violent,  would  not  be  rob- 
bery if  the  claim  of  right  was  in  good  faith,  and  if  the  taking  was 
for  no  other  purpose  than  to  satisfy  the  claim.  *  •  •  But  it  would 
be  otherwise  if  the  claim  of  right  was  a  mere  pretext.  •  •  •  The 
trial  judge  oughf,  therefore,  to  have  submitted  to  the  jury  the  ques- 
tion whether,  under  the  circumstances  in  evidence,  the  defendant 
had  reason  to  believe  that  the  claim  of  right  was  made  and  acted 
upon  in  good  faith,  or  was  merely  a  pretext.  •  •  •  Reversed. 
Crawford  v.  S.,  90  Ga.  701,  17  S.  E.  628,  35  Am.  St.  Rep.  242. 


(U.  S.  Sup.  Ct,  1896.)  Man  at  Wife's  Bedroom  Window.  Defend- 
ant, a  negro,  was  convicted  of  murder  of  Phil  Duncan,  and  appealed. 
**  Defendant,  however,  was  working  at  Lipe's,  where  his  wife  was 
staying;  and  if,  as  he  claims,  he  saw  a  man  in  the  act  of  raising  a 
window  which  led  to  his  wife's  room,  it  was  perfectly  natural  that 
he  should  wish  to  investigate,  and  to  ascertain  for  what  purpose  the 
man  was  there.  It  appears  to  have  been  so  dark  at  the  time  that 
defendant  did  not  recognize  deceased  except  by  his  voice ;  that  the 
deceased  threatened,  with  an  oath,  to  kill  him,  and,  as  he  says, 
'made  for  him'  with  a  knife.  Under  such  circumstances  we  think 
that  a  charge  to  the  jury  that  he  was  bound  to  retreat  as  far  as  he 
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could,  or  disable  his  adversary  without  killing  him,  was  misleading. 
We  think  that  a  man  who  finds  another  trying  to  obtain  access  to 
his  wife's  room  in  the  night-time,  by  opening  a  window,  may  not 
only  remonstrate  with  him,  but  may  employ  such  force  as  may  be 
necessary  to  prevent  his  doing  so ;  and  if  the  other  threatens  to  kill 
him,  and  makes  a  motion  as  if  to  do  so,  and  puts  him  in  fear  of  his 
jife  or  great  bodily  harm,  he  is  not  bound  to  retreat,  but  may  use 
such  force  as  is  necessary  to  repel  the  assault."  Per  BROWN,  J. 
Reversed.  Alberty  v.  U.  S.,  162  U.  S.  499,  16  S.  Ct.  864,  40  L.  Ed. 
1051. 


§  72.    "  Defense  of  Friend  or  Stranger. ' ' 

Persons  in  Relations  of  Duty.  ''A  assaults  the  master,  who  flies 
as  far  as  he  can  to  avoid  death ;  the  servant  kills  A  in  defense  of  his 
master;  this  is  homicide  defendendo  of  the  master,  and  the  servant 
shall  have  a  pardon  of  course  (21  Hen.  7,  39a) ;  but  if  the  master 
had  not  been  driven  to  that  extremity,  it  had  been  manslaughter  at 
large  in  the  servant,  if  he  had  no  precedent  malice  in  him.  Plowd. 
Com.  100.  The  like  law  had  been  for  a  master  killing  in  the  neces- 
sary defense  of  his  servant,  the  husband  in  the  defense  of  the  wife, 
the  wife  of  the  husband,  the  child  of  the  parent,  or  the  yjarent  of  the 
child;  for  the  act  of  the  assistant  shall  have  the  same  construction 
in  such  cases  as  the  act  of  the  party  assisted  should  have  had,  if  it 
had  been  done  by  himself,  for  they  are  in  a  mutual  relation  one  to 
another.''    1  Hale  P.  0.  484. 

(Eng.  King's  Bench,  1639.)  By  a  Prisoner  to  Prevent  Burglary. 
Cooper  being  indicted  in  the  county  of  Surrey  of  the  murder  of 
W.  L.  in  Southwark  with  a  spit,  he  pleaded  not  guilty;  and  upon 
his  arraignment  it  appeared  that  the  said  Cooper,  being  a  prisoner 
in  the  king's  bench,  and  lying  in  the  house  of  one  Anne  Carricke, 
who  kept  a  tavern  in  the  rules,  the  said  W.  L.  at  one  of  the  clock  in 
the  night,  assaulted  the  said  house,  and  oflfered  to  break  open  the 
door,  and  brake  a  staple  thereof,  and  swore  he  would  enter  the 
house  and  slit  the  nose  of  the  said  Anne  Carricke,  because  she  was 
a  bawd,  and  kept  a  bawdy  house.  And  the  said  Cooper  dissuading 
him  from  those  courses,  and  reprehending  him,  he  swore,  that  if  he 
could  enter  he  would  cut  the  said  Cooper's  throat;  and  he  brake  a 
window  in  the  lower  room  of  the  house,  and  thrust  his  rapier  in  at 
the  window  against  the  said  Cooper,  who  in  defense  of  the  house 
and  himself  thrust  the  said  W.  L.  in  the  eye,  of  which  stroke  he  died. 
The  question  was,  whether  this  were  within  the  statute  of  24  Hen. 
8,  c.  5.  The  court  was  of  opinion,  that  if  it  were  true  he  brake  the 
house  with  an  intent  to  commit  burglary,  or  to  kill  any  therein,  and 
a  party  within  the  house  (although  he  be  not  the  master,  but  a 
lodger  or  sojourner  therein)  kill  him  who  made  the  assault  and 
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intended  mischief  to  any  in  it,  that  it  is  not  felony,  but  excusable  by 
the  said  statute  of  24  Hen.  8,  c.  5 ;  which  was  made  in  afi&rmance  of 
the  common  law ;  wherefore  the  jury  were  appointed  to  consider  of 
the  circumstances  of  the  fact ;  and  they,  being  a  substantial  jury  of 
Surrey,  found  the  said  Cooper  not  guilty  upon  this  indictment; 
whereupon  he  was  discharged.  Oooper's  Case,  Cro.  Car.  544,  B.  347. 
Ke.  138. 

{Ky.  Ct.  of  App.,  1887.)  Extent  of  Bight^Appearances.  HOLT, 
J.  The  appellants,  Benzy  and  Harmon  Stanley,  seek  to  excuse  the 
killing  of  Bufus  Ebling  upon  the  ground  that  it  was  done  by  them 
to  save  the  life  of  William  Stanley,  who  is  the  brother  of  the  one, 
and  the  uncle  of  the  other.  It  is  a  general  rule  that  whatever  a  per- 
son may  lawfully  do  in  his  own  defense,  another  may  do  for  him. 
Mr.  Bishop  •  •  •  says:  **The  doctrine  here  is  that  whatever 
one  may  do  for  himself  he  may  do  for  another;  •  •  •  and,  on 
the  whole,  though  distinctions  have  been  taken  and  doubts  expressed, 
the  better  view  plainly  is  that  one  may  do  for  another  whatever 
the  other  may  do  for  himself.''  1  Bish.  Cr.  L.  §  877.  •  •  •  This 
other  person  in  such  a  case  steps  into  the  place  of  the  assailed,  and 
there  attaches  to  him,  not  only  the  rights,  but  also  the  responsibili- 
ties of  the  one  whose  cause  he  espouses.  •  *  •  Thus,  if  A  unlaw- 
fully assaults  B,  endangering  the  latter 's  life,  C  has  no  right,  be- 
cause he  may  bome  upon  the  scene  of  conflict  at  a  time  when,  during 
its  progress,  A  is  in  danger,  to  kill  B.  This  would  be  murder  in  C, 
just  as  it  would  in  A.  Any  other  rule  could  not  be  tolerated.  The 
innocent  cannot  be  sacrificed  to  save  the  guilty.  This  would  be 
paradoxical.  A  volunteer  must  not  kill  in  behalf  of  one  in  fault. 
This  would  be  what  some  writers  have  termed  a  negligent  killing. 
He  may,  however,  do  so  far  for  one  not  in  fault,  if  the  impending 
danger  thus  brought  about  be  either  actual  or  apparent.  In  other 
words,  as  the  person  not  in  fault  may,  if  he  believes  and  has  reason- 
able grounds  to  believe  that  his  life  is  in  immediate  danger,  defend 
it  to  the  extent  of  taking  life,  so  another  may  act  upon  the  like 
appearances  as  to  such  danger,  and  defend  it  for  him  to  the  same 
extent.  *  •  •  It  is  evident  that  it  [the  instruction  to  the  jury] 
confined  the  right  of  the  appellants  to  act  in  defense  of  William 
Stanley's  life  to  the  existence  of  actual  danger  to  it.  It  did  not 
allow  them  to  act  in  good  faith  upon  appearances,  however  reason- 
able. •  •  •  Reversed.  Stanley  v.  C,  86  Ky.  440,  6  S.  W.  155, 
19  Am.  St.  Rep.  305. 

Compare  right  to  defend  self  from  apparent  assault,  etc. :  Campbell  v.  P.,  S  69 ; 
Pond  ▼.  P.,  S  70;  Mead's  Case,  S  70;  Shorter  v.  P.,  S  69. 

(Eng.  Assize,  1884.)  To  Save  Mother  from  Murder.  The  prisoner, 
a  slender  man  of  22,  was  indicted  for  the  wilful  murder  of  his 
father,  a  man  of  great  size  and  strength,  who  on  the  night  of  the 
homicide  came  home  intoxicated,  and  accused  his  wife  of  infidelity. 
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and  threatened  to  kill  her,  as  he  had  done  before  when  intoxicated. 
The  family  retired  to  adjoining  bedrooms  about  9  p.  m.,  and  shortly 
deceased's  wife  retreated  to  her  daughters'  room  for  safety,  followed 
by  deceased,  who  dragged  her  to  the  head  of  the  stairs  and  threat- 
ened to  push  her  down,  then  said  he  would  cut  her  throat,  and  went 
(as  they  supposed)  for  a  knife.  Returning,  he  crowded  his  wife 
against  the  balusters,  and  she  and  her  daughters  shouted  ''murder!" 
At  this  the  prisoner  came  from  his  room  and  fired  the  shot  of  which 
deceased  died  12  hours  later.  On  his  arrest  defendant  said :  ''Father 
was  murdering  mother.  I  shot  on  one  side  to  frighten  him ;  he  would 
not  leave  her,  so  I  shot  him."  The  defense  was  excusable  homicide. 
LOPES,  J.,  to  the  jury :  •  •  •  If  you  think,  having  regard  to 
the  evidence  and  drawing  fair  and  proper  inferences  from  it,  that 
the  prisoner  at  the  bar  acted  without  vindictive  feeling  towards  his 
father  when  he  fired  the  shot,  if  you  think  that  at  the  time  he  fired 
that  shot  he  honestly  believed  and  had  reasonable  grounds  for  the 
belief  that  his  mother's  life  was  in  imminent  peril,  and  that  the 
fatal  shot  which  he  fired  was  absolutely  necessary  for  the  preserva- 
tion of  her  life,  then  he  ought  to  be  excused,  and  the  law  will 
excuse  him  from  the  consequences  of  the  homicide.  If,  however,  on 
the  other  hand,  you  cannot  come  to  that  conclusion,  if  you  think, 
and  think  without  any  reasonable  doubt,  that  it  is  not  a  fair  infer- 
ence to  be  drawn  from  the  evidence,  but  are  clearly  of  opinion  that 
he  acted  vindictively  and  had  not  such  a  belief  as  I  have  described 
to  you,  or  had  not  reasonable  grounds  for  such  a  belief,  then  you 
must  find  him  guilty  of  murder.  Verdict,  not  guilty.  E.  v.  Rose, 
15  Cox  C.  C.  540,  B.  343,  C.  194,  Ke.  140. 

(U.  S.  C.  C.  for  Cal.,  1889.)  Protecting  Supreme  Oourt  Justice. 
A  deputy  United  States  marshal  was  instructed  by  his  superior 
officers  to  protect  the  life  and  person  of  a  supreme  court  justice 
from  a  threatened  assault  by  deceased.  The  latter  was  a  desperate 
and  powerful  man,  and  on  the  occasion  of  the  homicide  struck  the 
justice  two  violent  blows.  The  deputy  called  to  deceased  to  stop, 
saying  that  he  was  an  officer,  when  deceased  put  his  hand  to  a 
pocket  where  he  usually  carried  a  bowie-knife,  and  was  immediately 
shot  by  the  deputy.  Held,  that  the  homicide  was  justifiable.  In  re 
Neagle,  39  Fed.  833,  5  L.  R.  A.  78.  See  also  on  same  facts,  Cunning- 
ham V.  Neagle,  135  U.  S.  1,  10  S.  Ct.  658,  34  L.  Ed.  55. 
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§  73.  Classified.  Having  considered  the  general  nature  of  a  crime 
and  its  two  elements,  intent  and  act,  we  come  now  to  speak  of  the 
actors,  viz:  1,  Principals  (a)  in  the  first  degree,  and  (b)  in  the 
second  degree ;  and,  2,  Accessories  (a)  before  the  fact,  and  (b)  after 
the  fact. 


PBINOIPALS. 


§74.    ''In  the  First  Degree." 

(Eng.  Queen's  Bench,  1592.)  Absent  Principal.  William  Vaux 
was  indicted  for  the  murder  of  Nicholas  Ridley  by  poisoning,  and 
pleaded  former  acquittal  and  not  guilty.  By  the  record  in  the 
former  case,  put  in  evidence,  it  appeared  that  the  indictment  was 
insufficient,  and  that  the  jury  found  by  special  verdict  that  Vaux 
was  not  present  when  Ridley  took  the  poison,  whereupon  the  justices 
had  given  judgment  for  defendant.  Because  of  the  defect  in  the 
indictment  the  former  acquittal  was  held  no  defense.  Further,  it 
was  agreed  per  curiam  that  Vaux  was  a  principal  murderer,  al- 
though he  was  not  present  at  the  time  of  the  receipt  of  the  poison, 
for  otherwise  he  would  be  guilty  of  such  horrible  offense,  and  yet 
should  be  unpunished,  which  would  be  inconvenient  and  mischiev- 
ous, for  every  felon  is  either  principal  or  accessory,  and  if  there  is 
no  principal  there  can  be  no  accessory,  quia  accessorium  sequitur 
principalem;  and  if  any  had  procured  Vaux  to  do  it,  he  had  been 

(249) 
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accessory  before;  quod  nota  a  special  case^  where  the  principal  and 
accessory  also  shall  both  be  absent  at  the  time  of  the  felony  com- 
mitted.   •    •    •    Vaux's  Case,  4  Coke  44a,  B.  67. 

Abeent  Principal.  Obtaining  money  In  another  state  by  means  of  false  pretenses 
and  Innocent  agent  Is  punishable  where  the  money  was  obtained :  P.  ▼.  Adams,  S  87 ; 
R.  V.  Brlsac.  S  87.  See  also  Llndsey  v.  S.,  S  87.  As  to  accessory  out  of  state,  see  8. 
v.  Wyckoff,  i  87.    Soliciting  burglary  and  anon  and  sending  key :    Oriffln  ▼.  S.,  S  00. 

(Eng.  C.  C.  R.,  166 — .)  Poison  Administered  Through  Innocent 
Agent.  A  woman,  after  she  had  two  daughters  by  her  husband, 
eloped  from  him  and  lived  with  another  man.  And  afterwards  one 
of  her  daughters  came  to  her,  and  she  asked  her,  **How  doth  your 
father,"  to  which  her  daughter  answered,  **that  he  had  a  cold,"  to 
which  his  wife  replied,  **Here  is  a  good  powder  for  him,  give  it  him 
in  his  posset;"  and  on  this  the  daughter  carried  home  the  powder, 
and  told  all  this  that  her  mother  had  said  to  her,  to  her  other  sister, 
who  in  her  absence  gave  the  powder  to  her  father  in  his  posset,  of 
which  he  died.  Upon  conference  with  all  the  judges,  it  was  resolved, 
that  the  wife  was  principal  in  the  murder,  and  also  the  man  with 
whom  she  ran  away,  he  being  proved  to  be  advising  in  the  poison; 
but  the  two  daughters  were  in  no  fault,  they  both  being  ignorant  of 
the  poison;  and  accordingly,  the  man  was  hanged,  and  the  mother 
burnt.    Memo.,  Kelyng  52,  53,  B.  377. 

(Mass.  Sup.  Judicial  Ct.,  1814.)  Passing  Counterfeit  by  Innocent 
Agent.  Hill  was  convicted  of  passing  a  counterfeit  bank-note  to 
Bradbury,  on  proof  that  he  gave  it  to  a  boy  (who  supposed  it  was 
good),  offered  him  half  he  would  get  for  changing  it,  and  that  the 
boy  bought  a  waist  of  Bradbury,  gave  him  the  bill,  and  took  the 
change  to  Hill.  It  was  objected  that  Hill  did  not  pass  the  bill  to  the 
boy  as  true,  that  giving  another  a  bill  to  pass  is  not  passing  it,  and 
that  the  conviction  or  acquittal  on  this  charge  would  be  no  defense 
to  a  charge  of  passing  it  to  the  boy.  The  court  took  time  in  the 
vacation  to  consider  the  question,  and,  being  agreed  that  the  evi- 
dence was  suflScient,  the  defendant  was  sentenced  by  Thatcher,  J. 
C.  V.  HiU,  11  Mass.  136,  F.  121. 

(Eng.  C.  C.  R.,  1821.)  A  Part  Separately  by  Each— Forgery.  On 
trial  oif  three  for  forging  the  notes  of  the  bank  of  England,  it 
appeared  that  one  printed  the  notes  ih  blank  alone  at  one  place,  and 
put  in  the  number  and  date  line  at  another  place  in  the  presence  of 
tJ\e  other  two,  one  of  whom  alone  forged  the  signatures,  and  after- 
wards completed  the  notes  with  the  other,  who  did  not  know  that 
the  first  printed  the  blanks.  They  were  all  convicted  under  instruc- 
tion to  find  guilty  if  they  all  co-operated  in  the  joint  design;  and 
the  point  being  reserved,  the  judges  held  the  conviction  of  all  was 
right,  and  that  the  printer  was  as  guilty  as  the  others,  though  he 
was  not  present  when  the  notes  were  completed.  S.  v.  Bingley, 
Russell  &  R.  446,  B.  381. 
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(Eng.  C.  C.  K.,  1840.)  Poison  Oiven  by  Boy.  Catherine  Michael 
was  indicted  for  murder  of  a  child.  The  evidence  indicated  that  the 
prisoner  delivered  an  ounce  of  laudanum  to  the  child's  nurse,  telling 
her  to  give  the  child  a  teaspoonful  (a  sufficient  amount  to  kill)  each 
night,  saying  that  it  was  proper  medicine,  but  intending  to  kill.  The 
nurse  took  it  home  and  put  it  on  the  shelf,  thinking  the  child  did  not 
need  it,  and  not  intending  to  give  it ;  but  four  days  later  the  nurse  *s 
little  boy  of  five  years,  during  her  absence,  gave  the  child  a  dose  of 
much  more  than  a  teaspoonful,  of  which  it  died.  The  court  directed 
the  jury  that  if  defendant  intended  that  the  child  should  be  killed 
by  the  laudanum,  and  her  intent  still  continuing,  it  was  administered 
later  by  an  unconscious  agent,  and  the  child  died  of  it,  it  was  mur- 
der, and  that  the  boy  gave  a  much  larger  quantity  would  make  no 
difference.  The  jury  found  the  prisoner  guilty.  Judgment  was 
respited  to  take  the  opinion  of  the  judges.  The  case  was  considered 
by  all  the  judges  (except  Gurney,  B.,  and  Maule,  J.),  and  they  were 
unanimously  of  opinion  that  the  conviction  was  right.    B.  v.  Stichael, 

1  Moody  120,  9  Car.  &  P.  356,  38  E.  C.  L.  213,  B.  378,  C.  133. 

(Eng.  C.  C.  R.,  1844.)  Dies  for  Coin  by  Innocent  Die-sinker.  De- 
fendant was  convicted  at  the  Warwick  assize,  1844,  on  an  indictment 
of  three  counts:  (1),  for  making,  and  (2),  for  beginning  to  make  a 
die  that  would  impress  the  resemblance  of  the  obverse  side  of  a 
shilling,  and  (3),  for  making  a  die  intended  to  make  such  resem- 
blance. It  was  proved  by  the  die-sinker,  that  defendant  applied  to 
him  to,  make  two  dies  for  counters  for  two  whist  clubs,  stating  that 
it  was  their  custom  to  play  with  counters  resembling  coins  on  one 
side,  all  the  dies  to  be  of  the  same  size  and  fit  either  collar.  It 
occurred  to  the  die-sinker  that  there  was  something  suspicious,  and 
he  corresponded  with  the  agent  of  the  mint  at  Birmingham,  under 
whose  directions  he  made  two  of  the  dies  ordered;  and  they  when 
finished  formed  a  die  for  coining  a  shilling,  and  an  impression  made 
by  them  was  produced  in  court.  For  the  prisoner  it  was  contended 
that  he  had  done  nothing,  and  was  not  answerable  for  the  acts  of 
the  die-sinker  done  under  instructions  from  the  mint;  who,  having 
knowledge,  was  authorized  or  guilty,  and  the  prisoner  absent;  and 
that  then  he  should  have  been  indicted  for  inciting  the  die-sinker 
to  commit  a  felony.  The  jury  found  the  prisoner  guilty,  and  the 
point  was  reserved.  All  the  judges  (except  Cresswell,  J.)  thought 
the  die-sinker  innocent  and  held  the  conviction  good.    B.  v.  Bannen, 

2  Moody  309,  1  Car.  &  Kir.  295,  B.  379,  C.  131. 

(Ohio  Sup.  Ct.,  1875.)  Forgery — Innocent  Agent.  Motion  for 
writ  of  error.  Plaintiff  in  error  was  convicted  of  uttering  and  pub- 
lishing as  true  a  false  and  forged  note  for  $300,  intending  to  defraud. 
On  the  trial  it  was  proved  that  he  and  Bevis  had  made  an  agreement 
that  Bevis  would  act  as  sales  agent  for  machinery ;  and  Bevis,  being 
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unable  to  write,  asked  his  daughter  to  sign  the  contract  for  him, 
and  thus  the  daughter  was  induced  to  sign  her  father's  name  to  the 
note  in  question.  Plaintiff  in  error  excepts  to  the  charge  of  the 
court  below  that  the  act  of  the  daughter  was  his  act,  and  the  sig- 
nature a  forgery.  BEX,  J.  •  •  •  In  this  case  the  agency  of 
the  daughter  for  her  father  extended  to  the  signing  of  his  name  to 
the  contract  in  duplicate,  and  no  farther.  When,  therefore,  these 
two  papers  were  signed,  her  agency  for  her  father  ceased.  The 
evidence  in  the  case  tends  to  show  that  this  was  the  extent  of  her 
authority  as  such  agent,  and  that  she  was  induced  to  sign  the  prom- 
issory note  by  the  representations  of  the  plaintiff  in  error,  and  at 
his  request,  believing  at  the  time  that  the  representations  were  true. 
In  signing  her  father's  name  to  the  promissory  note,  Rebecca  was, 
therefore,  the  innocent  agent  of  the  plaintiff  in  error,  and  hence  her 
act  was  the  act  of  the  plaintiff  in  error,  and  was  a  forgery.  R.  v. 
Clifford,  2  Car.  &  K.  202.  •  •  •  Denied.  Gregory  v.  B.,  26  Ohio 
St.  510,  20  Am.  Rep.  774,  F.  122. 


§  75.    "  In  the  Second  Degree. ' ' 

(Eng.  Corinsh  Iter.,  1302.)  '*If  three  thieves  come  to  a  man's 
house,  and  one  forces  and  enters  the  house,  and  the  other  two  stand 
outside  in  the  meantime,  they  shall  all  three  be  taken  and  convicted 
of  this,  whatever  judgment  you  may  think  will  be  passed  on  the 
two."  SPIGONEL,  J.,  in  Horwood's  Y.  B.  30  &  31  Ed.  I.  p.  108, 
B.  385. 

(Eng.  King's  Bench,  1698.)  Riot — Common  Design — Suppres- 
sion. HOLT,  C.  J.  Two,  three,  or  more  are  doing  an  unlawful 
act,  as  abusing  the  passers-by  in  a  street  or  highway ;  if  one  of  them 
kill  a  passer-by,  it  is  murder  in  all ;  and  whatever  mischief  one  does, 
they  are  all  guilty  of  it;  and  it  is  lawful  for  any  person  to  attack 
and  suppress  them,  and  command  the  king's  peace ;  and  such  attempt 
to  suppress  is  not  a  sufficient  provocation  to  make  killing  man- 
slaughter, or  son  assault  demesne  a  good  plea  in  trespass  against 
them.    Ashton's  Case,  12  Mod.  256,  B.  392. 

(Mass.  Sup.  Judicial  Ct.,  1830.)  Near  Enough  to  Assist.  Enapp, 
Crowninshield,  and  another  were  indicted  for  murder  of  Joseph 
White  at  night  at  his  house  in  Salem.  The  evidence  indicated  that 
Crowninshield  only  went  into  the  house,  the  prisoner  assisting  in 
the  street,  300  feet  distant.  PUTNAM,  J.  By  the  most  ancient 
common  law,  as  it  was  generally  understood,  those  persons  only 
were  considered  as  principals  in  murder  who  actually  killed  the 
man,  and  those  who  were  present,  aiding  and  abetting,  were  con- 
sidered as  accessories.  So  that  if  he  who  gave  the  mortal  blow  were 
not  convicted,  he  who  was  present  and  aiding,  being  only  an  acces- 
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sory,  could  not  be  put  upon  his  trial.  But  the  law  was  otherwise 
settled  in  the  reign  of  Henry  IV.  It  was  then  adjudged  that  he  who 
was  present,  aiding  and  abetting  him  who  actually  killed,  was  to  be 
considered  as  actually  killing  as  much  as  if  he  himself  had  given  the 
deadly  blow.  •  •  •  It  must  therefore  be  proved  that  the  abet- 
tor was  in  a  situation,  in  which  he  might  render  his  assistance,  in 
some  manner,  to  the  commission  of  the  offense.  It  must  be  proved 
that  he  was  in  such  a  situation,  by  agreement  with  the  perpetrator 
of  the  crime,  or  with  his  previous  knowledge,  consenting  to  the 
crime,  and  for  the  purpose  of  rendering  aid  and  encouragement  in 
the  commission  of  it.  It  must  also  be  proved  that  he  was  actually 
aiding  and  abetting  the  perpetrator  at  the  time  of  the  murder.  But 
if  the  abettor  were  consenting  to  the  murder,  and  in  a 'situation  in 
which  he  might  render  any  aid,  by  arrangement  with  the  perpetrator, 
for  the  purpose  of  aiding  and  assisting  him  in  the  murder,  then  it 
would  follow  as  a  necessary  legal  inference,  that  he  was  actually 
aiding  and  abetting  at  the  commission  of  the  crime.  For  the  pres- 
ence of  the  abettor  under  such  circumstances  must  encourage  and 
embolden  the  perpetrator  to  do  the  deed,  by  giving  him  hopes  of 
immediate  assistance;  and  this  would  in  law  be  considered  as 
actually  aiding  and  abetting  him,  although  no  further  assistance 
should  be  given.  For  it  is  clear  that  if  a  person  is  present  aiding 
and  consenting  to  a  murder  or  other  felony,  that  alone  is  sufficient 
to  charge  him  as  a  principal  in  the  crime.  And  we  have  seen  that 
the  presence  by  construction  or  judgment  of  the  law  is  in  this 
respect  equivalent  to  actual  presence.  We  do  not,  however,  assent 
to  the  position  which  has  been  taken  by  the  counsel  for  the  govern- 
ment, that  if  it  should  be  proved  that  the  prisoner  conspired  with 
others  to  procure  the  murder  to  be  committed,  it  follows,  as  a  legal 
presumption,  that  the  prisoner  aided  in  the  actual  perpetration  of 
the  crime  unless  he  can  show  the  contrary  to  the  jury.  The  fact 
of  the  conspiracy  being  proved  against  the  prisoner  is  to  be  weighed 
as  evidence  in  the  case,  having  a  tendency  to  prove  that  the  pris- 
oner aided,  but  it  is  not  in  itself  to  be  taken  as  a  legal  presump- 
tion of  his  having  aided  unless  disproved  by  him.  It  is  a  question 
of  evidence  for  the  consideration  of  the  jury.  If,  however,  the  jury 
should  be  of  opinion  that  the  prisoner  was  one  of  the  conspirators, 
and  in  a  situation  in  which  he  might  have  given  some  aid  to  the 
perpetrator  at  the  time  of  the  murder,  then  it  would  follow,  as  a 
legal  presumption,  that  he  was  there  to  carry  into  effect  the  con- 
certed crime;  and  it  would  be  for  the  prisoner  to  rebut  that  pre- 
sumption, by  showing  to  the  jury  that  he  was  there  for  another  pur- 
pose unconnected  with  the  conspiracy.  .We  are  all  of  opinion  that 
these  are  the  principles  of  the  law  applicable  to  the  case  upon  trial. 
0.  V.  Knapp,  9  Pick.  496,  20  Am.  Dec.  491,  B.  383. 

(Ohio  Sup.  Ct.,  1861.)    Oonstmctive  Presence — ^Decoying  Owner 
Away.    Appellant  was  convicted  as  principal  of  breaking  and  enter- 
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ing  a  store  at  night  and  stealing  goods.  lie  complains  of  an  instruc- 
tion to  the  jury,  in  substance  that  if  defendant  had  agreed  with  the 
others  to  commit  the  burglary  on  the  night  it  was  done,  and,  to 
facilitate  the  act  and  lessen  the  chances  of  detection,  agreed  to 
decoy  the  owner,  Whetstone,  away  from  the  store,  where  he  usually 
slept,  to  a  party  a  mile  distant,  and  detain  him  there  while  his  con- 
federates were  to  break,  enter,  and  remove  the  goods,  and  that  both 
parties  did  their  agreed  part,  then  defendant  was  constructively 
present  and  might  be  convicted  as  jjrincipal.  PECK,  J.  *  •  • 
We  are  free  to  say  that  this  charge,  if  there  was  evidence  tending 
to  prove  it,  is  unexceptionable.  •  •  •  The  defendant  was  by 
the  agreement,  not  only  to  procure  Whetstone  to  go  to  the  party 
**to  give  his  confederates  greater  security  from  detection  while  in 
the  act  of  breaking  into  the  store,"  but  the  jury  were  required  to 
find,  as  a  part  of  the  supposed  case,  that  the  defendant  '^kept  him 
there  while  his  confederates  were  engaged  in  breaking  in  said  store, 
and  in  concealing  the  fruits  of  said  crime  in  pursuance  of  said  previ- 
ous confederacy."  •  •  •  The  part  assigned  by  the  agreement 
to  the  defendant — a  constant  supervision  over  Whetstone  while  the 
burglary  was  effected — formed  an  essential  part  of  the  plan  of  the 
burglary  agreed  upon,  as  much  so  as  the  rending  of  the  shutter,  or 
the  forciujg  of  the  door.  And  the  defendant,  in  the  case  supposed, 
was  constructively  present  at  the  burglary.  •  •  •  Affirmed. 
Breese  v.  B.,  12  Ohio  St.  146,  80  Am.  Dec.  340,  B.  386. 

(N.  Y.  Ct.  of  Errors,  1843.)  To  Misdemeanors.  Appellant  was 
charged  with  petit  larceny  of  butter  of  one  Flagg,  and  gave  evi- 
dence tending  to  prove  that  he  did  not  himself  steal  the  butter  from 
Flagg,  but  sent  another  person  to  steal  it ;  and  that  they  afterwards 
divided  the  butter  between  them.  And  he  requested  the  court  to 
charge  the  jury  that,  if  the  butter  was  thus  stolen,  he  was  merely 
an  accessory,  and  could  not  be  convicted  as  a  principal  for  the  petit 
larceny.  This  the  court  refused ;  but  charged  the  jury  that,  if  the 
other  person  stole  the  butter,  in  Ward's  absence,  by  his  advice  and 
procurement,  he  might  be  convicted  as  a  principal,  as  there  were 
no  accessories  in  petit  larceny.  Exceptions  were  taken  to  these 
several  decisions  of  the  court,  and  upon  argument  of  the  exceptions 
before  the  supreme  court,  they  were  disallowed;  and  Ward  was 
sentenced  to  imprisonment  in  the  state  prison.  And  on  appeal  this 
judgment  was  affirmed.    Ward  v.  P.,  6  Hill  144,  Kn.  100,  Mi.  663. 

(Ohio  Sup.  Ct.,  1861.)  Assault — Accessory  to  Misdemeanor — 
Statutes  and  Common  La^.  Appellant  was  convicted  of  assault  on 
an  indictment  jointly  with  Henrietta  Beardsley  charging  assault 
with  intent  to  kill.  He  excepts  to  the  charge  of  the  court  that  he 
could  be  convicted  on  proof  of  aiding  and  abetting  though  not  pres- 
ent at  the  time;  to  the  subsequent  entry  of  a  nolle  pros,  as  to  the 
intent  to  murder,  on  motion  of  the  prosecuting  attorney  without  his 
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consent;  and  to  the  denial  of  his  motions  to  be  discharged  at  the 
closing  of  the  state's  evidence,  in  arrest  of  judgment,  and  for  a  new 
trial.  SCOTT,  C.  J.  •  •  •  The  assignments  of  error  •  •  • 
present  the  question :  Whether  one  who  incites  or  procures  another 
to  commit  an  assault  and  battery,  at  the  commission  of  which  he 
himself  is  not  present,  and  does  not  otherwise  participate  therein, 
can,  in  this  state,  be  properly  indicted  and  convicted  as  a  principal 
in  the  offense.  At  common  law  it  is  clear  that  he  would  be  liable 
as  a  principal.  For  the  doctrine  of  the  common  law  is  that  in  mis- 
demeanors, and  in  all  crimes  under  the  degree  of  felony,  there  are 
no  accessories,  but  all  persons  concerned  therein,  if  guilty  at  all, 
are  principals.  4  Bl.  Com.  36,  Whart.  Am.  Cr.  Law  118.  So  it  is 
said:  '*One  who  incites  others  to  commit  an  assault  and  battery  is 
guilty,  and  may  be  punished  as  a  principal,  if  the  offense  be  actually 
committed,  although  he  did  not  otherwise  participate  in  it ;  as  what- 
soever will  make  a  man  an  accessory  before  the  fact  in  felony  will 
make  him  a  principal  in  treason,  petit  larceny,  and  misdemeanors." 
Id.  547.  But  it  is  claimed  that  this  rule  can  have  no  application  in 
this  state,  because  we  have  no  common  law  crimes  or  offenses.  But  is 
this  conclusion  a  logical  sequence,  of  the  fact  stated  1  An  assault  is 
an  offense,  not  only  at  common  law,  but  also  by  our  statute ;  while 
neither  the  common  law  nor  the  statute  makes  it  a  distinct,  sub- 
stantive offense  to  aid  or  abet  another  in  the  commission  thereof. 
The  statute  does  not  define  an  assault,  nor  specify  the  acts  or 
degree  of  participation  which  will  render  a  party  guilty  thereof. 
These  are  matters  which  the  statute  leaves  to  be  determined  by  the 
definitions,  rules,  and  principles  of  the  common  law.  So  far  as  these 
rules  remain  unchanged  by  the  statute,  they  are  applicable,  and 
must  govern.  And  while  it  is  true  that  the  statute  makes  it  a  sub- 
stantive offense  to  aid  or  abet  another  in  the  commission  of  certain 
specified  misdemeanors,  yet  this  is  not  the  case  in  regard  to  an 
assault  and  battery.  ♦  •  •  Judgment  affirmed.  Baker  v.  S.,  12 
Ohio  St.  214,  F.  126. 

As  to  common  law  of  crimes  in  Ohio,  see  also,  Smith  y.  S.,  8  12,  and  compare  8  7. 

(Ind.  Sup.  Ct.,  1866.)  Indictment — ^Variance — Burglar's  Guard. 
Appellant  was  convicted  of  burglary  on  proof  that  he  stood  outside, 
watching,  and  ready  and  near  enough  to  assist,  while  his  confeder- 
ates entered  and  took  the  goods.  RAY,  J.  ••  *  It  is  objected 
that  the  appellant  was  not  charged  as  an  aider  and  abettor,  but  as 
a  principal.  This  was  correct.  At  common  law  it  was  not  required, 
in  order  to  constitute  one  a  principal  in  an  offense,  that  the  party 
charged  should  have  been  an  eye-witness  of  the  transaction,  or  within 
hearing.  It  was  sufficient  that  he  had  knowledge  of  the  crime,  and 
watched  near  enough  and  ready  to  assist  those  actually  engaged,  if 
required.  That  made  a  presence  aiding  and  abetting,  and  consti- 
tuted him  a  principal  in  the  second  degree,  and  he  could  be  charged 
and  convicted  as  a  principal.    ♦    ♦    •    That  presence  renders  him 
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who  would  otherwise  have  been  but  an  accessory  before  the  fact  a 
principal  in  the  second  degree.  **The  law,  however,"  says  Arch- 
bold,  **  recognizes  no  difference  between  the  offense  of  the  principal 
in  the  first  degree,  and  of  the  principal  in  the  second.  Both  are 
equally  guilty."  •  •  •  [Reversed  for  an  error  in  the  charge  to 
the  jury.]     Dean  v.  S.,  26  Ind.  495,  F.  124,  Kn.  89. 

(Ind.  Sup.  Ct.,  1874.)  Same.  One  present  aiding  and  abetting 
an  assault  and  battery  is  a  principal  in  the  second  degree,  and  not 
an  accessory,  though  he  takes  no  physical  part  in  the  matter;  his 
conviction  on  an  indictment  as  principal  in  the  first  degree  was  sus- 
tained by  proof  that  he  was  principal  in  the  second  degree.  AfSrm- 
ed.    Williams  v.  S.,  47  Ind.  568,  F.  125. 


AOOESSOBIES. 

§76.    "Before  the  Fact." 

(Eng.  Assize,  1878.)  Acoessory  Present.  F.  Brown  was  indicted 
for  murder  and  his  wife  as  accessory  before  the  fact.  She  stood 
within  a  few  feet  when  the  fatal  blow  was  struck.  COLERIDGE, 
C.  J.,  directed  an  acquittal  of  the  female,  pointing  out  that  she 
should  have  been  indicted  as  principal  if  anything.  An  accessory 
before  the  fact  must  be  absent,  and  the  act  must  be  done  on  his 
counsel  or  procurement.    B.  v.  Brown,  14  Cox  C.  C.  144,  B.  389. 

§77.    "After  the  Pact." 

(Eng.  C.  C.  R.,  1569.)  Keeping  Witnesses  Away.  Catlin  and 
Browne,  justices  of  assize  in  the  county  of  Suffolk,  put  this  case  to 
all  the  judges:  A  man  committed  felony,  for  which  he  was  com- 
mitted to  the  jail;  ^nd  R.,  an  attorney,  advised  the  friends  of  the 
felon  to  persuade  the  witnesses  not  to  appear  to  give  evidence  against 
him,  which  was  done  accordingly.  And  it  was  resolved,  that  neither 
the  friends  nor  the  attorney  were  accessories  to  the  felony,  but  that 
it  was  a  great  contempt  and  misprison,  for  which  they  might  be 
fined  and  imprisoned.    Roberts's  Case,  3  Coke  Inst.  138,  Mi.  495. 

(Va.  Ct.  of  App.,  1875.)  Generally.  F  was  swindled  of  $570  in 
a  bogus  lottery  by  Dull,  and  applied  to  Wren,  a  police  detective  of 
Richmond  city,  to  get  his  money  back.  They  went  to  DuU's  house 
and  found  it  closed.  When  F  and  his  lawyer  were  going  into  the 
ofl&ce  of  a  justice  of  the  peace  for  a  warrant  to  arrest  Dull,  Wren 
said  he  had  brought  Dull  down.  The  three  went  to  where  Dull  was 
and  demanded  the  money.  He  denied  liability,  but  finally  a  settle- 
ment in  full  was  made  by  his  paying  F  $285 ;  whereon  Wren  ssked 
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pay  for  his  services,  which  F  refused.  Dull  was  soon  arrested,  and 
Wren  followed  him  to  the  station  house,  swore  he  would  have  him 
bailed  and  show  up  the  others,  and  Dull  attempted  to  hand  him 
something  as  the  police  captain  was  about  to  search  him.  This  is 
the  substance  of  the  evidence  against  Wren,  on  which  he  was  con- 
victed of  being  accessory  after  the  fact  to  Dull's  crime.  Motion 
for  a  new  trial  being  denied,  he  brought  error.  CHRISTIAN,  J. 
*  •  •  The  accused  is  charged  with  accessorial  guilt.  He  is 
charged  in  the  indictment  with  unlawfully  receiving,  harboring 
and  maintaining  John  Dull,  knowing  him  to  have  committed  a 
felony.  This  charge  constitutes  what  the  law  denominates  ''an 
accessory  after  the  fact."  The  common  law  definitely  and  distinctly 
defines  who  is  such  an  offender.  He  is  a  person  who,  knowing  a 
felony  to  have  been  committed  by  another,  receives,  relieves,  com- 
forts or  assists  the  felon.  1  Hale  P.  C.  618 ;  1  Arch.  Grim.  P.  78,  and 
cases  there  cited.  The  reason  on  which  the  common  law  makes  a 
party  in  such  a  case  criminal,  is  that  the  course  of  public  justice  is 
hindered,  and  justice  itself  is  evaded  by  facilitating  the  escape  of 
the  felon.  To  constitute  one  an  accessory  after  the  fact,  three  things 
are  requisite:  1,  the  felony  must  be  completed;  2,  he  must  know 
that  the  felon  is  guilty;  3,  he  must  receive,  relieve,  comfort  or 
assist  him.  It  is  necessary  that  the  accessory  have  notice,  direct 
or  implied,  at  the  time  he  assists  or  comforts  the  felon,  that  he  has 
committed  a  felony.  2  Hawk.  P.  C,  c.  29,  §  32.  And  although  it 
seemed  at  one  time  to  be  doubted,  whether  an  implied  notice  of  the 
felony  will  not  in  some  cases  suffice,  as  where  a  man  receive  a  felon 
in  the  same  county  in  which  he  has  been  attainted,  which  is  sup- 
posed to  have  been  a  matter  of  notoriety,  it  seems  to  be  the  better 
opinion,  that  some  more  particular  evidence  is  requisite  to  raise  the 
presumption  of  knowledge.  1  Hale  323,  622,  3  P.  Wms.  496,  4  Bl. 
Com.  37.  But  knowledge  of  the  commission  of  the  felony  must  be 
brought  home  to  the  accused,  and  whether  he  had  such  knowledge 
is  always  a  question  for  the  jury. 

As  to  the  Receiving,  Believing,  and  Assisting  one  known  to  be  a 
felon,  it  may  be  said  in  general  terms,  that  any  assistance  given  to 
one  known  to  be  a  felon  in  order  to  hinder  his  apprehension,  trial 
or  punishment,  is  sufficient  to  make  a  man  accessory  after  the  fact ; 
as  that  he  concealed  him  in  the  house,  or  shut  the  door  against  his 
pursuers,  until  he  should  have  an  opportunity  to  escape;  or  took 
money  from  him  to  allow  him  to  escape;  or  supplied  him  with 
money,  a  horse  or  other  necessaries,  in  order  to  enable  him  to 
escape ;  or  that  the  principal  was  in  prison,  and  the  jailer  was  bribed 
to  let  him  escape;  or  conveyed  instruments  to  him  to  enable  him 
to  break  prison  and  escape.  This  and  such  like  assistance  to  one 
blown  to  be  a  felon,  would  constitute  a  man  accessory  after  the 
fact.  1  Hale  619,  621,  2  Hawk.  c.  29,  §  26.  But  merely  suffering 
the  principal  to  escape,  will  not  make  the  party  accessory  after  the 
fact;  for  it  amounts  at  most  but  to  a  mere  omission.  1  Hale  619, 
17 
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• 
9  H.  iv.  1.  Or  if  he  agree  for  money  not  to  prosecute  the  felon ;  or 
if  knowing  of  a  felony,  fails  to  make  it  known  to  the  proper  author- 
ities; none  of  these  acts  would  be  sufficient  to  make  the  party  an 
accessory  after  the  fact.  If  the  thing  done  amounts  to  no  more 
than  the  compounding  a  felony,  or  the  misprison  of  it,  the  doer 
will  not  be  an  accessory.  1  Bishop  C.  L.,  §  633 ;  1  Hale  P.  C.  371, 
618.    •    ♦     • 

Now  Applying  These  Well  Secognijsed  Principles  to  the  case 
before  us,  we  are  of  opinion  that  the  commonwealth  has  failed 
to  show  that  the  plaintiff  in  error  is  an  accessory  after  the  fact 
to  the  felony  committed  by  Dull.  ♦  •  •  His  failure  to  make 
the  arrest  himself,  nor  his  effort,  or  expressed  purpose  to  get  him 
bailed  after  his  arrest,  nor  his  threat  that  as  Dull  is  to  be  shown 
up  others  should  be  shown  up  also,  none  of  thes  acts  constitute 
Wren  an  accessory  after  the  fact  to  the  felony  committed  by  Dull. 
If,  knowing  that  a  felony  had  been  committed,  he  concealed  it,  then 
he  is  guilty  of  misprison  of  felony.  If,  knowing  a  felony  to  be 
committed,  he  concealed  it  or  forbore  to  arrest  and  prosecute  the 
felon,  for  fee  or  reward,  then  he  is  guilty  of  compounding  a  felony. 
Both  of  these  are  grave  offenses,  but  they  do  not  (if  proved)  con- 
stitute a  party  an  accessory  after  the  fact.  •  •  •  Reversed. 
Wren  v.  0.,  26  Gratt.  (Va.)  952,  Kn.  97. 

(Tex.  Ct.  of  App.,  1888.)  Suppressing  and  Perverting  Evidence. 
Appellant  was  convicted  of  accessory  to  murder,  on  proof  that  after 
the  murder  was  committed  he  induced  witnesses  to  testify  at  the 
coroner's  inquest  that  the  murderer  (May)  shot  in  self-defense  while 
being  pursued  by  deceased  with  a  knife.  Appellant  contends  that 
under  the  statute  **aid'*  means  something  which  relates  to  the 
physical  conduct  of  the  offender.  WHITE,  P.  J.  •  ♦  •  Mr. 
Bishop  says:  **The  true  test  whether  one  is  an  accessory  after  the 
fact  or  not  is  whether  what  he  did  was  by  way  of  personal  help  to  his 
principal  to  elude  punishment;  the  kind  of  help  being  unimportant.*' 
1  Bish.  Cr.  Law  (Ed.  7),  §  695.  ♦  •  ♦  We  are  of  opinion  that  the 
facts  we  have  stated,  and  upon  which  this  case  rests,  brings  it 
within  the  purview  of  the  general  law  and  our  statute  as  to  acces- 
sories. Appellant,  if  he  did  not  in  fact  conceal  May  until  the  per- 
jured testimony  was  given  which  justified  him  before  the  inquest, 
certainly  aided  him  to  the  extent  that  he  was  not  arrested  and 
punished  for  his  crime  until  the  perjury  was  discovered,  and  but 
for  the  discovery  the  aid  which  defendant  attempted  to  give  him 
would  have  proven  effectual  in  affording  him  perfect  and  complete 
immunity  from  apprehension,  trial,  and  punishment  for  the  murder 
he  had  committed.  It  is  true  that,  under  the  facts  disclosed,  defend- 
ant might  have  been  prosecuted  and  convicted,  under  our  statute, 
for  subornation  of  perjury  (Pen.  Code,  art.  199) ;  but  this  fact  did 
not  destroy  nor  affect  his  relation  to  the  murder  as  an  accessory.  It 
was  simply  a  question  with  the  prosecution  as  to  which  of  the 
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offenses  he  should  be  tried  for.  [Judgment  reversed  for  insuffici- 
ency of  evidence  to  sustain  conviction  being  the  uncorroborated 
testimony  of  accomplices.]  •  •  *  Blakeley  v.  S.,  24  Tex.  App.  616, 
7  S.  W.  233,  5  Am.  St.  Rep.  912,  F.  128. 


DEFENSES. 

§78.  Oenerally.  The  principal  must  be  convicted  before  the 
accessory  can  be  tried  (in  the  absence  of  statute  changing  the  com- 
mon law),  there  must  be  proof  of  complicity  between  the  parties, 
and  the  crime  committed  must  have  been  within  the  scope  of  the 
original  design,,  or  a  natural  consequence  of  its  execution.  Abandon- 
ment before  the  crime  was  committed  is  also  a  defense. 


§  79.  ' '  The  Principal  Must  be  Convicted  Before  the  Accessory  can 
be  Tried." 

(Mass.  Sup.  Judicial  Ct.,  1820.)  Trial  of  Accessory  After  Death 
of  Principal.  Indictment  charging  Daniels  as  principal,  and  defend- 
ant as  accessory  before  the  fact,  of  burglary,  and  alleging  the  death 
of  Daniels.  PARKER,  C.  J.,  stated  that  the  justices  had  carefully 
examined  the  books  upon  the  subject,  and  were  unanimously  of 
opinion  that  by  the  common  law  an  accessory  cannot  be  put  on  his 
trial,  but  by  his  own  consent,  until  the  conviction  of  the  principal. 
The  reason  of  this  rule  is  very  plain.  If  there  is  no  principal  there 
can  be  no  accessory,  and  the  law  presumes  no  one  guilty  until  con- 
viction. Statutes  have  made  a  difference  as  to  some  lesser  species 
of  offenses,  but  do  not  touch  the  principle  in  capital  cases.  Our 
only  doubt  arose  from  the  peculiar  circumstance  in  this  case,  that 
the  person  charged  as  principal  is  dead,  and  can  never  be  tried.  If 
he  were  alive  and  on  trial,  it  is  possible  he  might  establish  his  inno- 
cence, strong  as  the  evidence  has  appeared  in  support  of  his  guilt. 
In  such  case  the  prisoner  could  not  be  found  guilty,  for  he  could  not 
have  been  accessory  to  the  commission  of  the  crime  as  charged. 
The  trial  might  have  been  stopped  at  the  commencement  of  it  had 
our  minds  been  then  free  from  all  doubt.  But  as  the  prisoner  has 
been  put  on  his  trial,  he  has  a  right  to  a  verdict.  Verdict  of  acquit- 
tal directed  by  the  court.    0.  v.  Phillips,  16  Mass.  423,  B.  389. 

(New  York  Ct.  of  App.,  1871.)  Trial  After  Convicting  One  Prin- 
cipal. Plaintiff  in  error  was  indicted  as  accessory  before  the  fact 
of  a  burglary  committed  by  four  principals  named  in  the  indict- 
ment. On  the  trial  he  objected  to  being  tried  till  all  the  principals 
were  convicted,  which  being  overruled,  he  objected  to  being  tried  as 
accessory  to  the  crime  of  any  but  the  one  who  had  been  convicted. 
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which  was  also  overruled;  and  a  jury  was  impaneled,  and  he  was 
convicted.  CHURCH,  C.  J.  •  •  •  Formerly,  if  a  man  was 
indicted  as  accessory  in  the  same  crime  to  two  or  more  persons,  he 
could  not  have  been  arraigned  till  all  the  principals  were  convicted 
and  attainted.  Hale's  P.  C.  623.  And  in  order  to  try  an  accessory 
when  only  one  of  several  principals  had  been  convicted  it  was  neces- 
sary to  indict  and  arraign  him  as  accessory  to  that  one  only.  Id. 
But  the  modern  decisions  have  somewhat  modified  this  nile,  and 
the  weight  of  authority  now  is  that  an  accessory  may  be  tried  and 
convicted  when  one  only  of  several  principals  named  in  the  indict- 
ment has  been  convicted.  1  Russell  on  Cr.  38,  Bishop  Cr.  L.  §  611 ; 
C.  V.  Knapp,  10  Pick.  477.  But  it  is  well  settled  that  in  such  a  case 
the  accessory  must  be  tried  and  convicted  as  accessory  to  the  con- 
victed principal  only,  in  the  same  manner  as  though  the  convicted 
principal  only  was  named  in  the  indictment.  The  authorities  are 
uniform  on  this  subject,  and  I  have  been  unable  to  find  any  deci- 
sion against  this  position.  •  *  •  The  decision  of  the  court  there- 
fore, overruling  the  objection  of  the  prisoner  to  being  tried  as 
accessory  to  any  but  the  convicted  principal,  was  clearly  erroneous. 
•     •    •    Reversed.    Starin  v.  P.,  45  N.  Y.  333,  B.  390. 

(Ind.  Sup.  Ct.,  1873.)  Subsequent  Acquittal  of  Principal.  Indict- 
ment in  two  counts  against  H.  and  I.  McCarty,  the  first  charging 
them  with  assault  and  battery  on  Gaines  with  intent  to  murder, 
and  the  second  charging  H.  as  principal  and  I.  as  accessory  before 
the  fact  of  said  offense.  They  demanded  separate  trials.  I.  was 
first  tried  and  convicted ;  then  II.  was  tried  and  acquitted.  Then  I. 
moved  to  be  discharged,  and,  the  motion  being  denied,  appealed. 
WORDEN,  J.  •  *  •  "We  quote  the  following  paragraph  from 
4  Cooley's  Bl.  323;  **By  the  old  common  law  the  accessory  could 
not  be  arraigned  till  the  principal  was  attainted,  unless  he  chose 
it;  for  he  might  waive  the  benefit  of  the  law;  and  therefore  prin- 
cipal and  accessory  might,  and  may  still,  be  arraigned,  and  plead, 
and  also  be  tried  together.  But  otherwise,  if  the  principal  had  never 
been  indicted  at  all,  had  stood  mute,  had  challenged  above  35  jurors 
peremptorily,  had  claimed  the  benefit  of  clergy,  had  obtained  a 
pardon,  or  had  died  before  attainder,  the  accessory  in  any  of  these 
cases  could  not  be  arraigned;  for  non  constitit  whether  any  felony 
was  committed  or  no,  till  the  principal  was  attainted ;  and  it  might 
so  happen  that  the  accessory  should  be  convicted  one  day,  and  the 
principal  acquitted  the  next,  which  would  be  absurd."  ♦  •  ♦ 
Having  thus  adverted  to  the  common  law  on  this  subject,  we  pro- 
ceed to  inquire  how  far  it  has  been  changed  by  our  statute.  •  •  • 
Section  51,  Cr.  Code  2  G.  &  H.  453,  is  as  follows :  **  Every  person  who 
shall  be  guilty  of  any  crime  punishable  by  the  provisions  of  the  last 
two  preceding  sections,  may  be  indicted  and  convicted  before  or 
after  the  principal  offender  is  indicted  and  convicted."  ♦  ♦  • 
Shall  the  statute  be  construed  to  authorize  the  conviction  of  the 
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accessory  after  the  acquittal  of  the  principal  ?  It  does  not,  in  terms, 
as  we  have  seen,  so  provide.  By  its  provisions,  the  accessory  may 
be  tried  and  convicted,  either  after  the  principal  has  been  tried  and 
convicted,  or  before  the  principal  has  been  tried,  his  guilt  remaining, 
in  the  meantime,  undetermined.  But  if,  at  any  time  before  the 
final  conviction  of  the  accessory,  the  principal  has  been  tried  and 
acquitted,  there  is  no  authority,  either  in  the  principles  of  the  com- 
mon law  or  under  the  statute  quoted,  for  proceeding  to  the  final 
conviction  of  the  accessory.  In  this  case,  the  appellant  had  been 
found  guilty  by  the  verdict  of  a  jury,  but  before  judgment  thereon 
the  principal  had  been  tried  and  acquitted.  This  entitled  the  appel- 
lant to  be  discharged,  and,  in  our  opinion,  the  court  below  erred  in 
overruling  his  motion  for  such  discharge.  The  judgment  below  is 
reversed,  and  it  is. ordered  that  the  appellant  be  discharged  from 
imprisonment  in  the  state  prison.  McCarty  v.  S.,  44  Ind.  214, 15  Am. 
Kep.  232,  Kn.  102. 


§  80.    '*  There  Must  be  Proof  of  Complicity  Between  the  Parties. 


f  t 


(Eng.  Assize,  1883.)  Proximate  Cause — Complicity.  Death  by 
Chloroform,  administered  to  deceased  to  operate  on  his  jaw,  which 
had  been  broken,  and  on  his  larynx,  which  had  been  injured,  in  a 
melee  with  defendants,  was  charged  against  them  as  manslaughter. 
On  the  trial  the  court  instructed  the  jury  that  if  defendants  acted 
in  concert,  both  w^re  liable,  and  it  was  not  material  which  did  the 
injuries ;  and  if  one  broke  the  jaw  and  the  other  injured  the  larynx 
both  were  liable;  but  if  they  could  not  ascertain  which  did  either 
injury,  and  they  did  not  act  in  concert,  the  jury  might  acquit  both. 
As  to  the  death  from  the  operation,  the  court  instructed  them  that 
the  assailants  were  responsible  in  law.  Verdict,  not  guilty.  B.  ▼. 
Davis,  15  Cox  C.  C.  174,  B.  171. 

See  other  cases  on  proximate  cause,  §{  14,  82.  Rioters  not  liable  for  acts  of  oppon- 
ents :    C.  ▼.  Campbell,  9  14.    Bat  if  deceased  used  as  buffer,  see  Taylor  ▼.  S.,  f  14. 


§  81.    ''Within  the  Scope  of  the  Original  Design.'' 

(Vt.  Sup.  Ct.,  1868.)  Unauthorized  Act— Driving  on  Sidewalk. 
Defendant  was  charged  with  driving  a  coal  wagon  on  the  sidewalk ; 
and  it  was  proved  that  he  hired  a  man  over  21  years  old  to  deliver 
the  coal,  and  that  he,  without  the  direction,  consent,  or  knowledge 
of  defendant,  drove  on  the  walk,  for  his  own  convenience,  in  deliver- 
ing the  coal.  The  court  held  defendant  not  liable,  as  his  orders  did 
not  require  violation  of  the  law,  and  he  had  no  reason  to  suppose 
any  such  act  would  be  done.    S.  v.  Bacon,  40  Vt.  456,  F.  138. 
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(Mich.  Sup.  Ct.,  1882.)  LiabiUty  for  Sale  by  Clerk,  CAMPBELL, 
J.  Respondent  was  convicted  under  the  statute  of  1881,  making  it 
a  misdemeanor  to  sell  intoxicating  liquor  to  persons  who  are  in  the 
habit  of  becoming  intoxicated.  The  sale  was  not  made  by  respond- 
ent, bnt  by  a  clerk.  The  court  below  held  that  the  respondent  was 
responsible  for  the  knowledge  of  his  clerk,  as  well  as  if  he  had 
known  the  condition  of  the  vendee  himself.  The  statute  in  question 
prohibits  sales  by  means  of  clerks  as  well  as  in  person.  Laws  1881, 
p.  355,  §  12.  And  a  subsequent  section  (13)  makes  violations  of  the 
statute  misdemeanors,  and  punishable  as  such.  But  it  would  be  an 
unjust  and  inadmissible  interpretation  to  construe  such  a  provision 
as  covering  anything  but  an  act  in  which  the  will  of  the  respondent 
concurred  in  the  sale.  It  is  contrary  to  every  rule  of  law  to  hold  a 
person  criminally  responsible  for  an  act  in  which  he  has  taken  no 
part.  •  •  •  Reversed.  P.  v.  Parks,  49  Mich.  333,  13  N.  W.  618, 
B.  376. 

But  see  P.  ▼.  Roby,  §  42. 

(Eng.  King's  Bench,  1771.)  Same— Libel— Knowledge  of  Pub- 
lisher. Defendant  was  convicted  of  libel,  in  publishing  one  of 
Junius 's  letters  in  a  magazine  bearing  his  imprint  and  sold  at  his 
shop.  He  moved  for  a  new  trial  on  the  ground  that  the  evidence 
was  insufficient  to  proye  intention  or  the  least  knowledge  by  defend- 
ant ;  and  offered  affidavits  to  prove  that  the  magazine  was  published 
by  one  Miller;  who  (without  his  consent,  but  according  to  the  cus- 
tom of  booksellers)  had  struck  off  300  copies  bearing  defendant's 
imprint,  and  delivered  them  at  his  shop  to  be  sold ;  and  that  a  clerk 
in  charge  of  the  shop  sold  a  number  of  them  without  his  knowledge ; 
but  that  as  soon  as  he  discovered  what  they  contained  he  stopped 
the  sale  and  returned  the  rest  of  the  copies  to  Miller.  It  was  also 
urged  that  one  of  the  jurors,  after  they  had  been  out  about  two 
hours,  proposed  a  doubt  to  the  court  whether  **bare  proof  of  sale 
in  Mr.  Almon's  shop,  without  any  proof  of  privity,  knowledge,  con- 
sent, approbation,  or  mains  animus,  in  Mr.  Almon  himself,  was 
sufficient  in  law  to  convict  him  of  criminally  publishing  a  libel." 
The  juror  said  that  otherwise  he  would  not  convict.  The  court 
answered  him  that  this  evidence  was  sufficient  to  convict,  and  indeed 
conclusive  unless  disputed.  And  in  denying  the  motion  for  a  new 
trial  the  judges  (Mansfield,  Aston,  Willes,  and  Ashurst)  were  agreed 
that  none  of  the  matters  urged,  nor  all  together,  were  sufficient  rea- 
son for  granting  a  new  trial,  whatever  weight  they  might  have  to 
lessen  the  punishment.  The  evidence  was  held  sufficient  prima  facie, 
though  liable  to  be  refuted  or  explained ;  but  as  no  such  excuse  was 
shown  the  conviction  should  stand.  R.  v.  Almon,  5  Burr.  2686,  20 
St.  Trials  803, 1  B.  &  H.  241.n,  F.  136,  Ke.  38. 

Aco.  R.  Y.  Clayton,  1  Car.  &  Kir.  128,  B.  388. 
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§82.    "A  Natural  Consequence  of  its  Execution." 

(Eng.  Assize,  1838.)  Probable  Consequence — ^Act  of  Insane 
Leader.  Thorn,  a  religious  fanatic,  was  told  by  defendants,  his  fol- 
lowers, that  men  called  him  a  fool  and  imposter  and  threatened  to 
take  him;  to  which  he  replied:  **I  can  clap  my  left  hand  on  my 
right  arm  and  slay  10,000  men;  if  the  constables  come  I  shall  cut 
them  down  like  grass.''  The  prisoners  continued  to  follow  him, 
and  two  days  later  he  shot  a  constable  who  came  to  arrest  him  in 
the  presence  of  defendants.  The  prisoners  are  charged  with  mur- 
der as  principals  in  the  first  degree  to  the  act  of  Thom,  he  being 
considered  insane.  The  defense  was  that  there  was  no  ^community 
of  purpose  in  any  unlawful  act,  and  that  defendants  followed  and 
assisted  Thom  only  through  fear  of  him.  LORD  DENMAN,  C.  J. 
(to  the  jury).  ♦  •  •  Where  parties  for  such  a  reason  are  in- 
duced to  join  a  mischievous  man,  it  is  not  their  fear  of  violence  to 
themselves  which  can  excuse  their  conduct  to  others.  Ton  probably, 
gentlemen,  never  saw  two  men  tried  at  a  criminal  bar  for  an  offense 
which  they  had  jointly  committed,  where  one  of  them  had  not  been 
to  a  certain  extent  in  fear  of  the  other.  •  •  •  If  you  think  that 
they  kept  together  with  the  knowledge  of  any  general  purpose  of 
resistance  to  the  law,  then  they  are  guilty.  It  cannot  be  too  often 
repeated,  that  the  apprehension  of  personal  danger  does  not  furnish 
any  excuse  for  assisting  in  doing  any  act  which  is  illegal.  You  will, 
therefore,  discard  that  as  an  excuse,  and  say  whether  you  find  that 
Thom  was  a  dangeroiis  and  mischievous  person;  that  these  two  pris- 
oners knew  he  was  so,  and  yet  kept  with  him,  aiding  and  abetting 
him  by  their  presence,  and  concurring  in  his  acts ;  and  if  you  do  so, 
.you  will  find  them  guilty,  for  they  are  then  liable  as  principals  for 
what  was  done  by  his  hand.  Verdict,  guilty.  B.  v.  Tyler,  8  Car.  & 
P.  (34  E.  C.  L.)  616,  F.  116,  Ke.  57. 

See  Beveral  cases  on  liability  for  unexpected  consequences  of  wrongful  act,  H  14,  88, 
89.  40  and  44. 

(New  York  Ct.  of  App.,  1871.)  Consequence  of  Illegal  Act  In- 
tended. Appellant  was  convicted  of  murder.  ALLEN,  J.  The 
jury  have,  by  their  verdict,  found  that  the  homicide  was  com- 
mitted either  by  the  accused  in  person  or  by  some  one  acting  in 
concert  with  him  in  the  commission  of  a  felony,  and  in  the  prosecu- 
tion and  furtherance  of  a  common  purpose  and  design.  It  must  be 
assumed,  from  the  finding  of  the  jury,  that  the  prisoner  was  one 
of  the  three  persons  who  burglariously  entered  the  store  on  the 
night  of  the  homicide;  that  Merrick  was  killed  by  one  of  the  bur- 
glars, in  pursuance  of  the  common  intent  of  all ;  and  that  the  accused 
either  fired  the  shot  which  caused  the  death,  or  was  present,  aiding 
and  abetting.  ♦  ♦  •  There  were  but  three  persons,  other  than 
the  deceased  and  his  fellow  clerk,  present.  One  of  these  was  dis- 
abled and  lying  upon  the  floor  seriously  wounded,  and  the  other 
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was  in  the  grasp  of  Merrick,  the  deceased,  and  was  also  wounded 
and  injured.  The  third  came  up  the  stairs  and  fired  the  pistol  which 
caused  the  death,  and  he  alone  of  the  three  was  uninjured  and 
unwounded.  The  accused,  when  arrested  a  day  or  two  after  the 
occurrence,  bore  no  mark  of  injury.  *  *  •  If  there  was  a  gen- 
eral resolution  against  all  opposers,  and  to  resist  to  the  utmost  all 
attempts  to  detain  or  hold  in  custody  any  of  the  parties,  all  the  per- 
sons present  when  the  homicide  was  committed  were  equally  guilty 
with  him  who  fired  the  fatal  shot.  1  Russ.  on  Crimes,  29,  30.  This 
general  resolution  of  the  confederates  need  not  be  proved  by  direct 
evidence.  It  may  be  inferred  from  circumstances;  by  the  number, 
aims,  and  behavior  of  the  parties  at  or  before  the  scene  of  action. 
Id. ;  Fost.  353,  354;  2  Hawk.  P.  C,  c.  29,  §  8;  Tyler's  Case,  8  C.  &  P. 
616.  •  •  •  The  jury  were  authorized  to  infer  that  this  act  was 
within  the  general  purpose  of  the  confederates.  They  may  have 
desisted  from  their  larcenous  attempts,  and  yet  the  full  purpose  of 
the  combination  not  have  been  carried  out  so  long  as  one  of  the 
party  was  detained  and  held  a  prisoner.  ♦  ♦  •  Affirmed.  Suloff 
V.  P.,  45  N.  Y.  213,  B.  392. 

(Iowa  Sup.  Ct.,  1880.)  Independent  Crime  not  Agreed  On.  De- 
fendant was  indicted  jointly  with  Wood  and  White  for  robbery  of 
Edwards.  It  appeared  that  he  rowed  the  other  defendants  across 
the  river  from  La  Crosse  to  Lansing  about  9  o'clock  at  night, 
watched  the  boat  while  they  went  to  the  sawmill  and  robbed  Ed- 
wards (the  watchman)  and  the  safe,  and  then  rowed  them  back. 
The  court  instructed  the  jury  that  though  they  might  believe  that 
defendant  did  not  leave  the  boat  to  commit  either  robbery,  yet  if 
they  believed  that  he  knew  the  intent  to  commit  either  or  any  other 
crime,  and  rowed  them  ashore  for  that  purpose  and  waited  for 
them,  they  might  find  him  guilty.  The  supreme  court  held  this  was 
error.  The  court  admitted  that  the  accessory  is  liable  for  all  that 
ensues  from  the  commission  of  the  contemplated  unlawful  act;  but 
if  the  accessory  advise  one  crime  and  the  principal  commit  an  en- 
tirely different  one,  the  court  held  the  accessory  would  not  be  liable. 
''It  follows  that  the  defendant  cannot  be  convicted  of  a  robbery  of 
Edwards  from  the  mere  fact  that  he  abetted  his  associates  in  the 
robbery  of  Barclay  &  Hemmingway  *s  safe.  If  the  intention  of  Lucas 
was  to  abet  and  share  in  the  proceeds  of  any  robbery  that  his  associ- 
ates might  commit,  a  different  rule  would  apply.  But  this  is  not 
the  thought  of  the  instruction  under  consideration.**  Per  DAY,  J. 
Reversed.    S.  v.  Lucas,  55  Iowa  321,  7  N.  W.  583,  B.  396. 

(111.  Sup.  Ct.,  1880.)  Ck>mmon  Object — ^Probable  Consequences — 
Murder.  John  Lamb  was  convicted  in  the  criminal  court  of  Cook 
county  of  murder  of  Race,  a  police  ofScer.  Lamb  and  others  had 
burglarized  a  store  on  Fifth  avenue,  and  taken  the  plunder  in  an 
express  wagon  to  a  pawn-shop  on  State  street,  Chicago;  and  while 
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unloading  there,  Race  approached  the  wagon  and  was  instantly  shot 
by  someone  about  the  wagon.  The  evidence  for  the  defense  tended 
to  show  that  Lamb  was  not  present,  and  for  him  it  was  contended 
that  if  so  he  was  not  liable,  since  the  act  was  not  a  natural  or  prob- 
able consequence  of  the  burglary.  The  court  refused  to  give  such 
an  instruction  and  instructed  the  jury  that  ' '  if  several  persons  con- 
spire to  do  an  unlawful  act,  and  death  happens  in  the  prosecution 
of  the  common  object,  all  are  alike  guilty  of  the  homicide." 
MULKEY,  J.  *  *  •  The  place  of  deposit — a  pawn-shop — ^was 
least  of  all  others  calculated  to  attract  notice  or  comment  by  reason 
of  unloading  goods  in  front  of  it.  The  night  was  very  dark,  and 
altogether  favorable  to  the  execution  of  an  enterprise  of  that  kind. 
Indeed,  when  all  the  circumstances  are  considered  in  connection, 
they  would  seem  to  exclude  all  probability  of  force  and  violence 
becoming  necessary  in  carrying  into  execution  the  arrangement 
agreed  upon.  This  being  so,  it  would  be  manifestly  unjust  to  hold 
the  accused  liable  for  an  act  done  by  another,  which  he  had  never 
in  any  sense,  either  expressly  or  impliedly,  assented  to.  The  prin- 
ciple which  underlies  and  controls  cases  of  this  character  is  the 
elementary  and  very  familiar  doctrine,  applicable  alike  to  crimes  and 
mere  civil  injuries,  that  every  person  must  be  presumed  to  intend, 
and  is  accordingly  held  responsible  for  the  probable  consequences 
of  his  own  acts  or  conduct.  When,  therefore,  one  enters  into  an 
agreement  with  others  to  do  an  unlawful  act,  he  impliedly  assents  to 
the  use  of  such  means  by  his  co-conspirators  as  is  necessary,  ordi- 
nary, or  usual  in  the  accomplishment  of  an  act  of  that  character. 
But  beyond  this  his  implied  liability  cannot  be  extended.  So,  if  the 
unlawful  act  agreed  to  be  done  is  dangerous  or  homicidal  in  its 
character,  or  if  its  accomplishment  will  necessarily  or  probably  re- 
quire the  use  of  force  and  violence,  which  may  result  in  the  taking 
of  life  unlawfully,  every  party  to  such  agreement  will  be  held  crim- 
inally liable  for  whatever  any  of  his  co-conspirators  may  do  in  fur- 
therance of  the  common  design,  whether  he  is  present  or  not.  But 
where  the  unlawful  act  agreed  to  be  done  is  not  of  a  dangerous  or 
homicidal  character,  and  its  accomplishment  does  not  necessarily 
or  probably  require  the  use  of  force  or  violence,  which  may  result 
in  the  taking  of  life  unlawfully,  no  such  criminal  liability  will  at- 
tach merely  from  the  fact  of  having  been  a  party  to  such  an  agree- 
ment. The  views  here  expressed  are  fully  sustained  by  the  follow- 
ing authorities:  1  Bish.  Cr.  Law  (6th  ed.),  §  641;  Hawk.  P.  C.  bk. 
2,  c.  29,  §§  19-21;  Fost.  Crown  Law  369,  370;  R.  v.  Franz,  2  Fost.  & 
F.  580 ;  R.  V.  Horsey,  3  Fost.  &  F.  287 ;  R.  v.  Luck,  Id.  483 ;  Rose. 
Cr.  Ev.  673,  655 ;  R.  v.  Tyler,  8  Car.  &  P.  616 ;  R.  v.  Lee,  4  Fost.  &  P. 
63;  R.  V.  Turner,  Id.  339;  R.  v.  Hawkins,  3  Car.  &  P.  392;  Watts 
v.  S.,  5  W.  Va.  532 ;  R.  V.  Howell,  9  Car.  &  P.  437.  ♦  •  ♦  CRAIG, 
J.  (dissenting) :  I  cannot  concur  with  a  majority  of  the  court 
in  reversing  the  judgment.  ♦  •  •  Had  it  appeared  that  the 
killing  of  Race  was  not  done  in  furtherance  of  or  in  prosecution 
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of  the  original  design  to  rob  the  store,  or  secrete  the  stolen  goods, 
or  was  not  a  necessary  or  probable  consequence  likely  to  result  from 
the  conspiracy  to  rob  and  secrete  the  stolen  goods,  there  might  be 
more  force  in  the  position  of  counsel  for  defendant.  •  •  •  But 
the  evidence,  when  fairly  considered,  seems  to  establish  beyond  a 
doubt  that  the  killing  was  a  consequence  likely  to  flow  from  the  con- 
spiracy, which  was  anticipated  by  the  conspirators,  and  for  which 
they  prepared  themselves  before  they  attempted  to  rob  the  store. 
Previous  to  the  robbery  a  navy  revolver  was  obtained  at  Fried- 
berg's.  This  was  loaded,  and,  on  the  night  of  the  burglary,  given  to 
the  defendant.  Three  of  the  other  parties  were  armed,  and  Free- 
man, who  was  stationed  on  the  outside,  with  Lamb,  to  watch,  while 
the  others  entered  the  store,  in  his  evidence  says  that  Lamb  sent 
him  into  the  store,  to  see  why  those  engaged  in  getting  the  goods 
were  so  slow,  and  when  he  ascended  the  stairs  where  they  were,  as 
he  was  not  recognized,  two  revolvers  were  pointed  at  him.  If  those 
parties  engaged  in  the  burglary  did  not  intend  to  shoot  if  molested, 
why  were  they  armed  with  revolvers?  •  •  •  Judgment  re- 
versed; Craig,  Walker,  and  Sheldon,  JJ.,  dissenting.  Lainb  v.  P., 
96  111.  73,  F.  130. 


§83.    ''Abandonment." 

(Eng.  Old  Bailey.  1785.)  Taking  Last  Penny— Proof.  Defend- 
ants were  indicted  for  highway  robbery ;  and  .it  was  proved  that 
they  stopped  prosecutor  in  the  street  and  demanded  what  money 
he  had,  on  which  he  said  he  had  but  two-pence  half-penny,  and  one 
of  the  prisoners  then  said  to  the  other:  ^*If  he  really  has  no  more, 
do  not  take  that. "  But  the  other  took  it.  THE  COURT.  The  point 
of  law  goes  to  the  acquittal  of  both  the  prisoners;  for  if  two  men 
assault  another  with  intent  to  rob  him,  and  one  of  them,  before  any 
demand  of  money,  or  oflfer  to  take  it  be  made,  repent  of  what  he  is 
doing,  and  desist  from  the  prosecution  of  such  intent,  he  cannot  be 
involved  in  the  guilt  of  his  companion  who  afterwards  takes  the 
money ;  for  he  changed  his  evil  intention  before  the  act  which  com- 
pletes the  offense  was  committed.  *  •  •  It  is  like  the  Ipswich 
case,  where  five  men  were  indicted  for  murder ;  and  it  appeared,  on 
a  special  verdict,  that  it  was  murder  in  one,  but  not  in  the  other 
four;  but  it  did  not  appear  which  of  the  five  had  given  the  blow 
which  caused  the  death,  and  the  court  thereupon  said  that  as  the 
man  could  not  be  clearly  and  positively  ascertained,  all  of  them  must 
be  discharged.  Both  acquitted.  R.  v.  Richardson,  Leach  C.  C.  (Ed. 
3)  No.  173,  B.  166,  Ke.  448. 

(Conn.  Sup.  Ct.  of  Errors,  1879.)  Giving  Notice  of  Abandonment. 
Defendant  and  one  Hamlin  were  convicted  of  murder  in  the  first 
degree,  in  killing  a  night-watchman,  Shipman,  in  their  effort  to 
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escape  from  the  state  prison.  The  evidence  for  the  state  indicated 
that  they  provided  themselves  with  revolvers,  gag,  and  handcuffs, 
and  hid  in  the  prison  hall;  and  being  discovered  by  Shipman,  both 
fired  at,  wounded,  pursued,  caught,  handcuffed,  and  gagged  him; 
and  that  Allen  then  went  to  his  cell,  150  feet  away,  leaving  Hamlin 
with  Shipman,  where  he  was  discovered  and  fired  at  by  the  guard; 
and  that  Shipman  died  of  the  wound  next  day.  The  defense  was 
that  Allen  fired  no  shot,  and  that  just  before  Hamlin  shot  Allen 
abandoned  the  effort  and  returned  to  his  cell.  The  court  instructed 
the  jury  that  if  Allen  suddenly  abandoned  the  enterprise  and  re- 
turned to  his  cell  during  the  fatal  encounter,  without  saying  a  word 
to  Hamlin  to  the  effect  that  he  had  abandoned  it ;  and  Hamlin,  sup- 
posing that  he  was  still  acting  with  him,  and  had  gone  to  his  cell  for 
something  to  aid  it,  fired  the  fatal  shot,  his  abandonment  under  such 
circumstances  would  be  of  no  importance.  BEARDSLEY,  J.  •  • 
•  A  majority  of  the  court  think  that  the  jury  may  have  been  mis- 
led by  this  part  of  the  charge,  and  that,  therefore,  especially  in 
view  of  the  grave  issues  involved  in  the  case,  a  new  trial  should  be 
granted.  If  Allen  did  in  fact  before  the  homicide  withdraw  from 
the  conspiracy,  abandon  the  attempt  to  escape,  and  with  the  knowl- 
edge of  Hamlin  leave  and  go  to  his  cell,  Hamlin's  misconstruction 
of  his  purpose  in  leaving  did  not  necessarily  make  his  conduct  of 
no  importance.  Until  the  fatal  shot  there  was  the  **  locus  peniten- 
tiae."  To  avail  himself  of  it  Allen  must  indeed  have  informed 
Hamlin  of  his  change  of  purpose,  but  such  information  might  be  by 
words  or  acts ;  and  if  with  the  intention  of  notifying  Hamlin  of  his 
withdrawal  from  the  conspiracy  he  did  acts  which  should  have  been 
effectual  for  that  purpose,  but  which  did  not  produce  upon  the 
mind  of  Hamlin  the  effect  which  he  intended  and  which  they  naturally 
should  have  produced,  such  acts  were  proper  for  the  jury  to  consider 
in  determining  the  relation  of  Allen  to  the  crime  which  was  after- 
wards committed.  Allen's  act  of  leaving  and  going  to  his  cell,  if 
he  did  so,  had  some  significance  in  connection  with  the  question  of 
intention  and  notice,  and  was  therefore  proper  for  the  consideration 
of  the  jury.  How  much  weight  was  to  be  given  to  it  would  depend 
upon  circumstances,  such  as  the  situation  of  the  parties  and  the 
opportunity  for  verbal  or  other  notice.  •  •  •  New  trial  advised. 
S.  V.  Allen,  47  Conn.  121,  B.  394,  Kn.  29,  Mi.  483. 

(Ga.  Sup.  Ct.,  1860.)  Defendant,  convicted  of  larceny,  moved  for 
a  new  trial  because  the  court  erred  in  not  instructing  the  jury  at  his 
request  that  if  he  repented  before  the  theft,  and  did  not  participate 
in  it  he  waa  not  guilty,  though  he  had  conspired  with  the  thieves  to 
commit  the  crime.  Motion  denied  and  he  brings  error.  LUMPKIN, 
J.  •  •  •  We  think  the  fourth  charge  should  have  been  given. 
The  law  as  well  as  the  gospel  allows  a  place  of  repentance.  And, 
notwithstanding  the  accused  may  at  one  time  have  agreed  to  engage 
in  this  crime,  yet,  if  he  afterwards  changed  his  mind  and  abandoned 
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that  intention,  he  is  not  guilty.  And  there  was  proof  in  that  case 
to  warrant  a  charge  to  that  effect.  Reversed.  Pinkard  v,  S.,  30  Ga. 
757,  P.  135,  Mi.  335. 

See  other  cases  of  alMuidoninettt  as  a  defense:    Gloyer  t.  C,  |  62.    Rape  abandoned 
after  attempt :    Qrlffln  t.  S.,  I  60,  dictum. 
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§  84.  Outline.  Having  examined  the  nature  of  a  crime  in  gen- 
eraly  and  as  to  the  intent,  act,  and  actors,  a  few  topics  concerning 
jurisdiction  and  punishment,  aside  from  pleading  and  procedure, 
merit  attention  before  dosing  our  observations  on  crimes  in  generaL 
Of  these  we  will  consider :  1,  locality  of  the  crime ;  2,  extradition  and 
rendition;  and,  3,  former  jeopardy  for  the  same  offense. 


1 1 


1.  LOOALITT  OF  THE  CRIME." 


§  86.  Classification.  The  most  perplexing  questions  on  this  topic 
are  as  to:  1,  What  courts  have  jurisdiction  to  punish  crimes  com- 
mitted at  the  particular  place ;  2,  if  the  wrongdoer  was  in  one  juris- 
diction and  his  act  took  effect  in  another,  where  was  the  crime  com- 
mitted ;  3,  if  goods  stolen  in  one  place  are  taken  to  another,  is  every 
removal  or  moving  a  new  or  continuing  theft;  and,  finally,  4,  if  a 
fatal  injury  is  inflicted  in  one  place  and  the  victim  goes  to  another 
place  and  dies,  where  is  the  homicide  committed. 

§86.  "What  Courts  Have  Jurisdiction  to  Punish  Crimes  Com- 
mitted at  the  Particular  Place." 

(Eng.  C.  C.  R.,  1807.)  Homicide  on  Merchant  Ship.  The  defend- 
ant, an  alien  enemy  and  prisoner  of  war,  serving  as  a  marine  on  an 
English  merchant  ship,  was  prosecuted  under  St.  43  Q.  3,  c.  113, 
§  6,  and  33  Hen.  VITI.,  c.  23,  which  give  jurisdiction  to  a  special 

(269) 


270  JURISDICTION  AND  PUNISHMENT.  {  86. 

commission  for  offenses  committed  abroad,  for  a  homicide  perpe- 
trated on  the  ship  near  Canton,  China,  upon  an  English  subject; 
and  it  was  held  that  inasmuch  as  the  defendant  owed  no  allegiance 
to  the  English  government,  he  could  not  be  tried  for  the  offense  in 
England.    R.  v.  Depardo,  1  Taunt.  26. 

(U.  S.  Sup.  Ct.,  1818.)  Murder  on  IT.  S.  Ship  in  Boston  Harbor. 
On  verdict  of  guilty  on  indictment  in  U.  S.  C.  C.  for  Mass.,  for  a 
murder  committed  aboard  a  U.  S.  ship  of  war  anchored  quarter  of 
a  mile  from  shore  in  Boston  harbor,  and  on  motion  for  new  trial,  the 
judges  of  the  circuit  differed  in  opinion  as  to  whether  the  court  had 
jurisdiction,  and  so  certified  the  question  to  this  court.  MAR- 
SHALL, C.  J.  •  •  •  The  indictment  appears  to  be  founded  on 
the  ''Act  for  the  punishment  of  certain  crimes  against  the  United 
States,"  §  8.  That  section  gives  the  courts  of  the  union  cognizance 
of  certain  offenses  committed  on  the  high  seas,  or  in  any  river, 
haven,  basin,  or  bay,  out  of  the  jurisdiction  of  any  particular  state. 
Whatever  may  be  the  constitutional  power  of  congress,  it  is  clear 
that  this  power  has  not  been  so  exercised,  in  this  section  of  the  act, 
as  to  confer  on  its  courts  jurisdiction  over*  any  offense  committed  in 
a  river,  haven,  basin,  or  bay,  which  river,  basin,  or  bay  is  within 
the  jurisdiction  of  any  particular  state.  What,  then,  is  the  extent 
of  jurisdiction  which  a  state  possesses?  We  answer  without  hesita- 
tion, the  jurisdiction  of  a  state  is  coextensive  with  its  territory, 
coextensive  with  its  legislative  power.  The  place  described  is  un- 
questionably within  the  original  territory  of  Massachusetts.  It  is 
then  within  the  jurisdiction  of  Massachusetts,  unless  that  jurisdic- 
tion has  been  ceded  to  the  United  States. 

[IT.  S.  Maritime  Jurisdiction.]  It  is  contended  to  have  been  ceded 
by  that  article  in  the  constitution  which  declares  that  *Hhe  judicial 
power  shall  extend  to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion." The  argument  is,  that  the  power  thus  granted  is  exclusive; 
and  that  the  murder  committed  by  the  prisoner  is  a  case  of  admi- 
ralty jurisdiction.  Let  this  be  admitted.  It  proves  the  power  of  con- 
gress to  legislate  in  the  case,  not  that  congress  has  exercised  that 
power.  *  *  *  To  bring  the  offense  within  the  jurisdiction  of  the 
courts  of  the  union  it  must  have  been  committed  in  a  river,  etc.,  out 
of  the  jurisdiction  of  any  state.  It  is  not  the  offense  committed,  but 
the  bay  in  which  it  is  committed,  which  must  be  out  of  the  jurisdic- 
tion of  the  state.  If  then  it  should  be  true  that  Massachusetts  can 
take  no  cognizance  of  the  offense,  yet  unless  the  place  itself  be  out 
of  her  jurisdiction,  congress  has  not  given  cognizance  of  that  offense 
to  its  courts.  If  there  be  a  common  jurisdiction,  the  crime  cannot 
be  punished  by  the  courts  of  the  union.  Can  the  cession  of  all  cases 
of  admiralty  and  maritime  jurisdiction  be  construed  into  a  cession 
of  the  waters  on  which  those  cases  may  arise  ?  This  is  a  question  on 
which  the  court  is  incapable  of  feeling  a  doubt.  The  article  which 
describes  the  judicial  power  of  the  United  States  is  not  intended 
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for  the  cession  of  territory  or  of  general  jurisdiction.  It  is  obviously 
designed  for  other  purposes.  •  •  •  Although  the  bay  on  which 
this  murder  was  committed  might  not  be  out  of  the  jurisdiction  of 
Massachusetts,  the  ship  of  war  on  the  deck  of  which  it  was  com- 
mitted, is,  it  has  been  said,  '^a  place  within  the  sole  and  exclusive 
jurisdiction  of  the  United  States,"  whose  courts  may  consequently 
take  cognizance  of  the  offense.  That  a  government  which  possesses 
the  broad  power  of  war,  which  **may  provide  and  maintain  a  navy," 
which  **may  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces,"  has  power  to  punish  an  offense  committed 
by  a  marine,  on  board  a  ship  of  war,  wherever  that  ship  may  lie,  is 
a  proposition  never  to  be  questioned  in  this  court.  On  this  section, 
as  on  the  8th,  the  inquiry  respects  not  the  extent  of  the  power  of 
congress,  but  the  extent  to  which  that  power  has  been  exercised. 
The  objects  with  which  the  word  ** place"  is  associated  are  all,  in 
their  nature,  fixed  and  territorial.  A  fort,  an  arsenal,  a  dock-yard, 
a  magazine,  are  all  of  this  character.  *  •  *  Upon  these  reasons 
the  court  is  of  opinion  that  a  murder  committed  on  board  a  ship  of 
war,  lying  within  the  harbor  of  Boston,  is  not  cognizable  in  the  cir- 
cuit court  for  the  district  of  Massachusetts.  *  *  *  U.  8.  v. 
Bevans,  16  U.  S.  (3  Wheaton)  336,  C.  17. 

(U.  S.  Sup.  Ct.,  1855.)  Homicide  on  American  Boat  in  Chinese 
Biver.  The  question  was  certified  to  this  court  for  difference  of 
opinion,  after  conviction  in  the  circuit  court  of  the  United  States 
for  the  district  of  Pennsylvania,  on  indictment  for  manslaughter 
committed  on  board  an  American  ship  in  fresh  water  in  the  Tigris 
river  in  China,  where  the  tide  ebbs  and  flows,  but  35  miles  from  the 
sea.  The  question  was  whether  the  court  had  jurisdiction;  and  on 
mature  consideration,  this  court  advised  the  court  below  that  it  had 
no  jurisdiction ;  because  the  place  was  not  on  the  high  seas  within 
the  meaning  of  **  An  act  for  the  punishment  of  certain  crimes  against 
the  United  States,"  under  which  the  indictment  was  laid,  §12  of 
which  provided  **that  if  any  seaman  or  other  person  shall  commit 
manslaughter  on  the  high  seas,  or  confederate,  •  *  *  such  per- 
son or  persons  so  offending  and  being  thereof  convicted,  shall  be 
imprisoned,  not  exceeding  three  years,  and  fined,  not  exceeding  one 
thousand  dollars."  U.  S.  v.  Wiltberger,  5  Wheaton  76,  5  L.  Ed.  37, 
C.  49,  1  L.  34. 

(Eng.  C.  C.  R.,  1868.)  Murder  on  British  Ship  in  France.  Ander- 
son, an  American  citizen,  was  convicted  of  murder  committed  on 
board  of  a  British  ship  in  the  river  Garonne,  90  miles  from  the  sea, 
while  the  ship  was  in  motion.  BOVILL,  C.  J.  There  is  no  doubt 
that  the  place  where  the  offense  was  committed  was  within  the  ter- 
ritory of  Prance,  and  that  the  prisoner  was  therefore  subject  to  the 
laws  of  France,  which  the  local  authorities  of  that  realm  might  have 
enforced  if  so  minded ;  but  at  the  same  time,  in  point  of  law,  the 
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offense  was  also  committed  within  British  territory,  for  the  prisoner 
was  a  seaman  on  board  a  merchant  vessel,  which,  as  to  her  crew 
and  master,  must  be  taken  to  have  been  at  the  time  under  the  pro- 
tection of  the  British  flag  and,  therefore,  also  amenable  to  the  provi- 
sions of  the  British  law.  It  is  true  that  the  prisoner  was  an  Ameri- 
can citizen,  but  he  had  with  his  own  consent  embarked  on  board  a 
British  vessel  as  one  of  the  crew.  Although  the  prisoner  was  sub- 
ject to  the  American  jurisprudence  as  an  American  citizen,  and  to 
the  law  of  France  as  having  committed  an  offense  within  the  terri- 
tory of  France,  yet  he  must  also  be  considered  as  subject  to  the 
jurisdiction  of  British  law,  which  extends  to  the  protection  of  Brit- 
ish vessels,  though  in  ports  belonging  to  another  country.  •  •  • 
[Byles,  Blackburn,  and  Lush,  JJ.,  and  Channell,  B.,  gave  similar 
opinions.]  Conviction  affirmed.  R.  ▼.  Anderson,  11  Cox  C.  C.  198, 
L.  B.  1  C.  C.  R.  161,  B.  895. 

(Eng.  C.  C.  R.,  1876.)  OoUision  at  Sea.  Eeyn  was  convicted  of 
manslaughter  in  the  central  criminal  court,  under  4  &  5  Wm.  4, 
c.  36,  §  22,  giving  that  court  jurisdiction  of  offenses  committed  with- 
in the  jurisdiction  of  the  admiralty.  The  proof  was  that  Eeyn  was 
in  command  of  a  foreign  ship,  sailing  for  a  foreign  port  from  a 
foreign  port,  and  was  a  foreigner;  and  that  while  so  sailing,  by 
negligent  steering,  he  collided  with  a  British  ship  within  three  miles 
of  the  coast  of  England.  The  British  ship  sank,  and  the  deceased, 
on  board,  was  drowned.  On  case  reserved  the  questions  were  dis- 
cussed at  great  length  by  several  of  the  judges.  Four  held  that  the 
court  had  jurisdiction  because  the  offense  was  committed  within 
the  three-mile  zone,  and  two  others  for  the  same  reason  and  the 
additional  one  that  it  was  in  fact  committed  on  board  the  British 
ship.  Seven  judges  held  that  the  court  was  without  jurisdiction, 
denying  both  of  these  contentions.  R.  ▼.  Keyn,  2  Ex.  D.  63,  13  Cox 
C.  C.  403,  46  L.  J.  m.  c.  17,  B.  897. 

(Eng.  C.  C.  R.,  1882.)  Receiving  Goods  Stolen  Aboard  Domestic 
Bhip  in  Foreign  Port.  LORD  COLERIDGE,  C.  J.  •  •  •  Where 
she  was  lying  in  front  of  the  ** dolphin"  there  is  always  enough 
water  to  float  ships  of  her  class.  There  was  no  actual  proof  when, 
or  by  whom,  the  bonds  were  stolen.  The  case  states,  "There  was 
no  evidence  upon  which  the  jury  could  have  found  that  the  theft 
occurred  after  the  voyage  began ;  the  evidence  rather  pointed  to  its 
having  occurred  before  she  sailed."  Whether  the  bonds  were  car- 
ried off  the  ship  on  to  the  shore,  and  sent  by  some  conveyance  to 
the  prisoners  in  England,  or  whether  they  were  brought  by  the 
prisoners  to  England,  does  not  appear.  The  prisoners  were  acquitted 
of  stealing  the  bonds  and  found  guilty  of  receiving  them  with  guilty 
knowledge  that  they  had  been  stolen.  It  is  obvious  that  the  prison- 
ers could  not  be  convicted  of  feloniously  receiving  the  bonds  unless 
they  were  stolen  within  the  same  jurisdiction  where  the  receiving 
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took  place,  and  therefore  it  becomes  material  to  inquire  whether  the 
jurisdiction  of  the  admiralty  attached  so  that  the  prisoners  could  be 
tried  at  the  Old  Bailey.  It  is  admitted  that  the  exact  point  raised 
in  this  case  has  never  arisen  for  decision  in  our  courts  before.  There 
appear  but  two  points  for  us  to  decide.  1.  Was  the  ship  within  the 
jurisdiction  of  the  admiralty  so  as  to  make  offenses  committed  upon 
it  triable  according  to  the  English  law?  2.  If  that  point  is  answered 
in  the  affirmative,  were  the  prisoners,  according  to  the  decisions, 
liable  to  be  tried  in  the  English  courts?  First,  as  to  the  place.  The 
place  appears  to  me  to  come  within  the  old  definition  of  the  admir- 
alty jurisdiction.  The  ship  was  at  a  part  of  the  river  which  is  never 
dry,  and  where  it  would  not  touch  the  ground  at  low  water,  and 
the  tide  ebbs  and  flows  in  the  river,  and  great  ships  do  lie  and  hover 
there.  That  is  sufficient  to  bring  this  ship  within  the  admiralty 
jurisdiction.  Without  saying  that  the  reports  of  the  case  of  R.  v. 
Jemot  and  R.  v.  Allen,  7  C.  &  P.  664,  1  Moody  494,  are  as  full  as 
could  be  desired,  it  seems  very  difficult  to  draw  any  tangible  dis- 
tinction between  them  and  the  present  case.  This  case  also  falls 
within  the  decision  of  B.  v.  Anderson  [above],  where  the  ship  was 
half-way  up  the  river  Garonne,  in  France,  and  at  the  time  of  the 
offense  about  300  yards  from  the  nearest  shore,  and  this  court  held, 
the  prisoner  having  been  convicted  of  manslaughter,  that  the  offense 
had  been  committed  within  the  jurisdiction  of  the  admiralty,  and 
that  the  central  criminal  court  had  jurisdiction  to  try  the  prisoner. 
I  am  unable  to  distinguish  this  case  from  that,  but  if  anything  B.  v. 
Anderson  seems  an  a  fortiori  case.  Then,  as  to  the  second  point, 
whether  there  is  anything  in  the  personality  of  the  prisoners  which 
would  make  them  not  liable  by  the  law  of  England.  It  is  true  that 
some  of  the  judges  in  R.  v.  Anderson  (ubi  sup.)  place  reliance  upon 
the  fact  that  the  prisoners  formed  part  of  the  crew  of  the  vessel,  but 
Bovill,  C.  J.,  in  his  judgment  points  out  that  England  has  always 
insisted  on  her  right  to  legislate  for  persons  on  board  her  vessels  in 
foreign  ports.  None  of  the  judges  suggested  that  their  judgments 
would  have  been  in  any  way  altered  if  the  prisoners  had  not  in  those 
cases  formed  part  of  the  crew.  I  think  it  makes  no  difference 
whether  a  person  is  a  British  subject  or  not  who  comes  on  board  a. 
British  ship  where  the  British  law  reigns,  and  places  himself  under 
the  protection  which  that  flag  confers ;  if  he  is  entitled  to  the  privi- 
leges and  protection  of  the  British  ship  he  is  liable  to  the  disabilities 
which  it  creates  for  him.  I  am  unable,  therefore,  to  make  a  distinc- 
tion between  a  passenger  or  stranger  on  board  a  ship  and  one  of 
the  crew,  and  it  makes  no  difference  in  my  mind  whether  the  person 
is  on  board  voluntarily  or  involuntarily;  if  while  on  board  he  is 
entitled  to  the  protection  of  its  flag,  he  is  also  bound  by  the  obliga- 
tions imposed  by  the  law  governing  that  ship.  The  utmost  that  can 
be  said  as  regards  the  theft  in  this  case  is  that  the  bonds  may  have 
been  stolen  by  some  one  who  came  on  board  casually;  it  may  be  a 
18 
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foreigner  who  took  them  off  the  vessel  at  Rotterdam.  Suppose  the 
thief  had  not  been  able  to  get  off  the  ship,  and  had  been  captured 
and  brought  here,  could  he  have  been  tried  here  ?  In  my  opinion  he 
could,  for  if  while  he  was  on  board  the  ship  he  was  entitled  to  the 
protection  of  the  British  flag,  he  was  at  the  same  time  equally  liable 
to  the  disabilities  of  the  criminal  law  of  this  country.  It  appears  to 
me  that  the  evidence  shows  that  the  bonds  were  stolen  within  the 
jurisdiction  of  the  English  law,  and  I  am  of  opinion  that  the  pris- 
oners therefore  were  triable  at  the  central  criminal  court  for  receiv- 
ing them,  well  knowing  them  to  have  been  stolen.  I  think  that  the 
conviction  should  be  affirmed.  Pollock,  B.,  Lopes,  Stephen,  and  Wil- 
liams, JJ.,  concurred-  Conviction  affirmed.  R.  v.  Oarr,  10  Q.  B.  D. 
76,  15  Cox  C.  C.  129,  37  Moak  379,  C.  429. 

(U.  S.  Sup.  Ct.,  1893.)  On  IT.  8.  Boat  in  Canadian  Waters.  De- 
fendant and  others  were  indicted  in  the  U.  S.  D.  C.  for  eastern  dis- 
trict of  Michigan  for  an  assault  with  dangerous  weapons  on  one 
Downs  on  board  the'  Alaska  while  within  the  territorial  limits  of 
Canada  in  Detroit  river.  On  plea  to  the  jurisdiction,  the  circuit 
court,  to  which  the  case  had  been  remitted,  was  divided ;  wherefore 
the  case  is  certified  for  the  opinion  of  this  court.  The  question  was 
whether  the  federal  courts  had  jurisdiction  of  this  offense  by  virtue 
of  U.  S.  Rev.  Stat.,  §  5346,  making  it  an  offense  against  the  U.  S.  to 
assault  any  person  with  a  dangerous  weapon,  "'upon  the  high  seas, 
or  in  any  arm  of  the  sea,  or  in  any  river,  haven,  creek,  basin,  or  bay, 
within  the  admiralty  jurisdiction  of  the  United  States  and  out  of 
the  jurisdiction  of  any  particular  state,  on  board  any  vessel  belong- 
ing in  whole  or  in  part  to  the  United  States  or  any  citizen  thereof. '  * 
FIELD,  J.  *  *  *  The  Great  Lakes  possess  every  essential  char- 
acteristic of  seas.  They  are  of  large  extent  in  length  and  breadth ; 
they  are  navigable  the  whole  distance  in  either  direction  by  the 
largest  vessels  known  to  commerce;  objects  are  not  distinguishable 
from  the  opposite  shores;  they  separate,  in  many  instances,  states, 
and  in  some  instances  constitute  the  boundary  between  independent 
nations ;  and  their  waters,  after  passing  long  distances,  debouch  into 
the  ocean.  The  fact  that  their  waters  are  fresh  and  not  subject  to 
the  tides,  does  not  affect  their  essential  character  as  seas.  Many 
seas  are  tideless,  and  the  waters  of  some  are  saline  only  in  a  very 
slight  degree.  •  *  •  The  reason  of  the  statute,  in  providing  for 
protection  against  violent  assaults  on  vessels  in  tidal  waters,  is  no 
greater  but  identical  with  the  reason  for  providing  against  similar 
assaults  on  vessels  in  navigable  waters  that  are  neither  tidal  nor 
saline.  The  statute  was  intended  to  extend  protection  to  persons  on 
vessels  belonging  to  citizens  of  the  United  States,  not  only  upon  the 
high  seas,  but  in  all  navigable  waters  of  every  kind  out  of  the  juris- 
diction of  any  particular  state,  whether  moved  by  the  tides  or  free 
from  their  influence.  •  •  •  The  general  rule  is  that  the  country 
to  which  the  vessel  belongs  will  exercise  jurisdiction  over  all  mat- 
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t^rs  affecting  the  vessel  or  those  belonging  to  her,  without  interfer- 
ence of  the  local  government,  unless  they  involve  its  peace,  dignity, 
or  tranquillity,  in  which  case  it  may  assert  its  authority.  Wilden- 
hus  *8  case,  120  U.  S.  1,  12,  7  S.  Ct.  385 ;  Halleck  on  International 
Law,  c.  vii,  §  26,  p.  172.  The  admiralty  jurisdiction  of  the  country 
of  the  owners  of  the  steamer  upon  which  the  offense  charged  was 
committed  is  not  denied.  They  being  citizens  of  the  United  States, , 
and  the  steamer  being  upon  navigable  waters,  it  is  deemed  to  be 
within  the  admiralty  jurisdiction  of  the  United  States.  It  was, 
therefore,  perfectly  competent  for  congress  to  enact  that  parties 
on  board  committing  an  assault  with  a  dangerous  weapon  should  be 
punished  when  brought  within  the  jurisdiction  of  the  district  court 
of  the  United  States.  •  •  •  There  were  no  bodies  of  water  in 
the  United  States  to  any  portion  of  which  the  term  *'high  seas"  was 
applicable  if  not  to  the  open,  unenclosed  waters  of  the  Great  Lakes. 
It  does  not  seem  reasonable  to  suppose  that  congress  intended  to 
confine  its  legislation  to  the  high  seas  of  the  ocean,  and  to  its 
navigable  rivers,  havens,  creeks,  basins,  and  bays,  without  the  juris- 
diction of  any  state,  and  to  make  no  provision  for  offenses  on  those 
vast  bodies  of  inland  waters  of  the  United  States.  There  are  vessels 
of  every  description  on  those  inland  seas  now  carrying  on  a  com- 
merce greater  than  the  commerce  on  any  other  inland  seas  of  the 
world.  And  we  cannot  believe  that  the  congress  of  the  United  States 
purposely  left  for  a  century  those  who  navigated  and  those  who 
were  conveyed  in  vessels  upon  those  seas  without  any  protection.  * 
•  •  We  do  not  accept  the  doctrine  that,  because  by  the  treaty 
between  the  United  States  and  Great  Britain  the  boundary  line  be- 
tween the  two  countries  is  run  through  the  center  of  the  lakes, 
their  character  as  seas  is  changed,  or  that  the  jurisdiction  of  the, 
United  States  to  regulate  vessels  belonging  to  their  citizens  navigat- 
ing those  waters  and  to  punish  offenses  committed  upon  such  ves- 
sels, is  in  any  respect  impaired.  *  •  *  In  our  judgment  the 
district  court  of  the  eastern  district  of  Michigan  had  jurisdiction  to 
try  the  defendant  upon  the  indictment  found,  and  it  having  been 
transferred  to  the  circuit  court,  that  court  had  jurisdiction.  *  *  • 
[Justices  Gray  and  Brown  filed  separate  dissenting  opinions,  arguing 
that  the  place  was  not  within  the  high  seas,  etc.,  within  the  meaning 
of  the  statute,  and  was  within  the  exclusive  jurisdiction  of  Canada.] 
U.  S.  V.  Rodgers,  150  U.  S.  249,  14  S.  Ct.  109,  Kn.  353. 

(Mass.  Sup.  Judicial  Ct.,  1890.)  Fishing  Along  Shore  in  Sea — 
State  Power  to  Regulate.  Complaint  for  taking  fish  by  use  of  a 
purse  seine  in  Buzzard's  Bay  a  mile  and  a  quarter  in  front  of  the 
shore  of  Falmouth,  Barnstable  county,  contrary  to  St.  1886,  c.  192, 
which  place  the  harbor  and  land  commissioners  had  made  a  part  of 
that  port  acting  under  St.  1881,  c.  196,  §  2.  Defendant  showed  that 
he  was  a  citizen  of  R.  I. ;  was  fishing  in  a  boat  enrolled  and  licensed 
of  Newport,  B.  I.,  under  the  U.  S.  laws  for  menhaden  fishing;  that 
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he  took  only  menhaden,  valuable  only  for  bait  and  fish  oil,  and  did 
not  touch  or  disturb  the  bottom  of  the  sea;  and  that  the  distance 
across  the  mouth  of  Buzzard's  bay  is  nearly  two  marine  leagues, 
and  at  the  point  where  the  alleged  offense  was  committed  it  was 
more  than  two  leagues  across.  He  contended  that  the  place  was  out- 
side the  jurisdiction  of  Massachusetts.  The  Pub.  Sts.,  c.  1,  §§  1,  2, 
are  as  follows :  §  1.  The  territorial  limits  of  this  commonwealth  ex- 
tend one  marine  league  from  its  seashore  at  low-water  mark.  When 
an  inlet  or  arm  of  the  sea  does  not  exceed  two  marine  leagues  in 
width  between  its  headlands,  a  straight  line  from  one  headland  to 
the  other  is  equivalent  to  the  shore  line.  §  2.  The  sovereignty  and 
jurisdiction  of  the  commonwealth  extend  to  all  places  within  the 
boundaries  thereof;  subject  to  the  rights  of  concurrent  jurisdiction 
granted  over  places  ceded  to  the  United  States.  The  Pub.  Sts., 
c.  22,  contains  the  following  provision:  §1.  **The  boundaries  of 
counties  bordering  on  the  sea  shall  extend  to  the  line  of  the  common- 
wealth, as  defined  in  §  1  of  c.  1."  §  11.  **The  jurisdiction  of  coun- 
ties separated  by  waters  within  the  jurisdiction  of  the  common- 
wealth shall  be  concurrent  upon  and  over  such  waters."  The  St. 
of  1881,  c.  196,  is  as  follows:  §1.  **The  boundaries  of  cities  and 
towns  bordering  upon  the  sea  shall  extend  to  the  line  of  the  com- 
monwealth, as  the  same  is  defined  in  §  1  of  c.  1  of  the  general 
statutes.  §  2.  The  harbor  and  land  commissioners  shall  locate  and 
define  the  courses  of  the  boundary  lines  between  adjacent  cities  and 
towns  bordering  upon  the  sea,  and  upon  arms  of  the  sea,  from  high- 
water  mark  outward  to  the  line  of  the  commonwealth,  as  defined  in 
said  §  1,  so  that  the  same  shall  conform  as  nearly  as  may  be  to  the 
course  of  the  boundary  lines  between  said  adjacent  cities  and  towns 
on  the  land ;  and  they  shall  file  a  report  of  their  doings,  with  suit- 
able plans  and  exhibits,  showing  the  boundary  lines  of  any  town  by 
them  located  and  defined,  in  the  registry  of  deeds  in  which  deeds  of 
real  estate  situated  in  such  town  are  required  to  be  recorded,  and 
also  in  the  office  of  the  secretary  of  the  commonwealth."  FIELD, 
C.  J.  *  •  •  By  the  definitive  treaty  of  peace  between  the  United 
States  of  America  and  Great  Britain,  '*His  Britannic  Majesty  ac- 
knowledges the  said  United  States,  viz.:  New  Hampshire,  Massa- 
chusetts bay,  •  •  •  to  be  free,  sovereign,  and  independent 
states;  that  he  treats  with  them  as  such;  and  for  himself,  his  heirs 
and  successors,  relinquishes  all  claims  to  the  government,  propriety, 
and  territorial  rights  of  the  same,  and  every  part  thereof."  8  U.  S. 
Sts.  at  Large,  81.  If  Massachusetts  had  become  an  independent 
nation,  there  can  be  no  doubt,  we  think,  that  her  boundaries  on  the 
sea,  as  she  has  defined  them  by  the  statutes,  would  be  acknowledged 
by  all  foreign  nations,  and  that  her  right  to  control  the  fisheries 
within  these  boundaries  would  be  conceded.  It  has  often  been  a 
matter  of  controversy  how  far  a  nation  has  a  right  to  control  the 
fisheries  on  its  sea  coast,  and  in  the  bays  and  arms  of  the  sea  within 
its  territory;  but  the  limits  of  this  right  have  never  been  placed  at 
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less  than  a  marine  league  from  the  coast  on  the  open  sea ;  and  bays 
wholly  within  the  territory  of  a  nation,  the  headlands  of  which  are 
not  more  than  six  geographical  miles  apart,  have  always  been  re- 
garded as  a  part  of  the  territory  of  the  nation  in  which  they  lie. 
More  extensive  rights  in  these  respects  have  been  and  are  now 
claimed  by  some  nations;  but,  so  far  as  we  are  aware,  all  nations 
concede  to  each  other  the  right  to  control  the  fisheries  within  a 
marine  league  of  the  coast,  and  in  bays  within  the  territory  the 
headlands  of  which  are  not  more  than  two  marine  leagues  apart.  * 
•  •  We  regard  it  as  established  that,  as  between  nations,  the 
minimum  limit  of  the  territorial  jurisdiction  of  a  nation  over  tide 
waters  is  a  marine  league  from  its  coast,  and  that  bays  wholly  within 
its  territory  not  exceeding  two  marine  leagues  in  width  at  the 
mouth  are  within  this  limit,  and  that  included  in  this  territorial 
jurisdiction  is  the  right  of  control  over  fisheries,  whether  the  fish  be 
migratory,  free-swimming  fish,  or  free-moving  fish  like  lobsters,  or 
fish  attached  to  or  imbedded  in  the  soil.  The  open  sea  within  this 
limit  is  of  course  subject  to  the  common  right  of  navigation ;  and  all 
governments,  for  the  purpose  of  self -protection  in  time  of  war,  or 
for  the  prevention  of  frauds  on  the  revenue,  exercise  an  authority 
beyond  this  limit.  •  •  *  We  see  no  error  in  the  rulings  at  the 
trial,  and  there  must  be  judgment  on  the  verdict.  0.  v.  Itfanchester, 
152  Mass.  230,  25  N.  E.  113,  23  Am.  St.  Rep.  820,  9  L.  R.  A.  236, 
B.  930. 

(U.  S.  Sup.  Ct.,  1891.)  Same  Case  as  the  above  on  error  to  this 
court.  BLATCIIFORD,  J.  The  principal  contentions  in  this  court 
on  the  part  of  the  defendant  are,  that,  although  Massachusetts,  if  an 
independent  nation,  could  have  enacted  a  statute  like  the  one  in 
question,  which  her  own  courts  would  have  enforced  and  which 
other  nations  would  have  recognized,  yet  when  she  became  one  of 
the  United  States,  she  surrendered  to  the  general  government  her 
right  of  control  over  the  fisheries  of  the  ocean,  and  transferred  to 
it  her  rights  over  the  waters  adjacent  to  the  coast  and  a  part  of  the 
ocean ;  that,  as  by  the  constitution.  Art.  3,  §  2,  the  judicial  power  of 
the  United  States  is  made  to  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction,  it  is  consistent  only  with  that  view  that  the 
rights  in  respect  of  fisheries  should  be  regarded  as  national  rights, 
and  be  enforced  only  in  national  courts;  that  the  proprietary  right 
of  Massachusetts  is  confined  to  the  body  of  the  county;  that  the 
offense  committed  by  the  defendant  was  committed  outside  of  that 
territory,  in  a  locality  where  legislative  control  did  not  rest  upon 
title  in  the  soil  and  waters,  but  upon  rights  of  sovereignty  insepa- 
rably connected  with  national  character,  and  which  were  intrusted 
exclusively  to  enforcement  in  admiralty  courts;  that  the  common- 
wealth has  no  jurisdiction  upon  the  ocean  within  three  miles  of  the 
shore ;  that  it  could  not  by  the  statute  in  question  oust  the  United 
States  of  jurisdiction ;  that  fishing  upon  the  high  seas  is  in  its  nature 
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an  integral  part  of  national  commerce,  and  its  control  and  regula- 
tion are  necessarily  vested  in  congress  and  not  in  the  individual 
states;  that  congress  has  manifested  its  purpose  to  take  the  regula- 
tion of  coast  fisheries,  in  the  particulars  covered  by  the  Massa- 
chusetts statute  in  question,  by  the  joint  resolution  of  congress  of 
Feb.  9,  18/1  (16  St.  593),  establishing  the  hsh  commission,  and  by 
B.  St.  51,  entitled,  ''Kegulation  of  l^isheries,''  and  by  the  act  of 
Feb.  28,  188/,  c.  288  (24  St.  434),  relating  to  the  mackerel  fisheries, 
and  by  acts  relating  to  bounties,  privileges,  and  agreements,  and  by 
granting  the  license  under  which  the  defendant's  steamer  was  fish- 
ing ;  and  that  in  view  of  the  act  of  congress  authorizing  such  license, 
no  statute  of  a  state  could  defeat  the  right  of  the  defendant  to  fish 
in  the  high  seas  under  it.  *  *  *  We  think  it  must  be  regarded 
as  established  that,  as  between  nations,  the  minimum  limit  of  the 
territorial  jurisdiction  of  the  nation  over  tide  waters  is  a  marine 
league  from  its  coast;  that  bays  wholly  within  its  territory,  not  ex- 
ceeding two  marine  leagues  in  width  at  the  mouth  are  within  this 
limit;  and  that  included  in  this  territorial  jurisdiction  is  the  right 
of  control  over  fisheries,  whether  the  fish  be  migratory,  free-swim- 
ming fish,  or  free-moving  fish,  or  fish  attached  to  or  embedded  in  the 
soil.  The  open  sea  within  this  limit  is,  of  course,  subject  to  the  com- 
mon right  of  navigation;  and  ail  governments,  for  the  purpose  of 
self -protection  in  time  of  war,  or  for  the  prevention  of  frauds  on  its 
revenue,  exercise  an  authority  beyond  this  limit.  Gould  on  Waters, 
part  1,  c.  1,  §§  1-17,  and  notes.  •  •  •  In  Smith  v.  Maryland, 
18  How.  71,  74,  a  vessel  licensed  to  be  employed  in  the  coasting  trade 
and  fisheries,  was  seized  by  the  sheriff  of  Anne  Arundel  county,  Md., 
while  engaged  in  dredging  for  oysters  in  Chesapeake  bay,  in  viola- 
tion of  a  statute  of  Maryland  enacted  for  the  purpose  of  prevent- 
ing the  destruction  of  oysters  in  the  waters  of  that  state;  and  the 
questions  presented  were  whether  that  statute  was  repugnant  to 
the  provisions  of  the  constitution  of  the  United  States  which  grant 
to  congress  the  power  to  regulate  commerce,  or  to  those  which 
declare  that  the  judicial  power  of  the  United  States  shall  extend  to 
all  cases  of  admiralt}*^  and  maritime  jurisdiction,  or  to  those  which 
declare  that  the  citizens  of  each  state  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the  several  states.  Curtis,  J.,  in 
delivering  the  opinion  of  this  court,  said:  '* Whatever  soil  below 
low-water  mark  is  the  subject  of  exclusive  property  and  ownership, 
belongs  to  the  states  on  whose  maritime  border  and  within  whose 
territory  it  lies,  subject  to  any  lawful  grants  of  that  soil  by  the 
state,  or  the  sovereign  power  which  governed  its  territory  before  the 
declaration  of  independence.  *  *  *  As  this  law  conflicts  neither 
with  the  admiralty  jurisdiction  of  any  court  of  the  United  States 
conferred  by  congress,  nor  with  any  law  of  congress  whatever,  we 
are  of  opinion  it  is  not  repugnant  to  this  clause  of  the  constitution." 
The  court  also  held  that  the  act  was  not  repugnant  to  the  clause  of 
the  constitution  which  conferred  upon  congress  the  power  to  regu- 
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late  commerce,  and  that  the  enrolment  and  license  of  the  vessel  gave 
to  the  plaintiff  in  error  no  right  to  violate  the  Maryland  statute.  • 
•  •  The  statute  of  Massachusetts,  which  the  def  ei^dant  is  charged 
with  violating,  is  in  terms  confined  to  waters  ** within  the  jurisdic- 
tion of  this  commonwealth,"  and  it  was  evidently  passed  for  the 
preservation  of  the  fish;  and  makes  no  discrimination  in  favor  of 
citizens  of  Massachusetts  and  against  citizens  of  other  states.  If 
there  be  a  liberty  of  fishing  for  swimming  fish  in  the  navigable 
waters  of  the  United  States  common  to  the  inhabitants  or  the  citi- 
zens of  the  United  States,  upon  which  we  express  no  opinion,  the 
statute  may  well  be  considered  as  an  impartial  and  reasonable  regu- 
lation of  this  liberty,  and  the  subject  is  one  which  a  state  may  well 
be  permitted  to  regulate  within  its  territory  in  the  absence  of  any 
regulation  by  the  United  States.  The  preservation  of  fish,  even 
although  they  are  not  used  as  food  for  human  beings,  but  as  food 
for  other  fish  which  are  so  used,  is  for  the  common  benefit;  and  we 
are  of  opinion  that  the  statute  is  not  repugnant  to  the  constitution 
and  the  laws  of  the  United  States.  •  •  *  Judgment  affirmed. 
Manchester  v.  Massachusetts,  139  U.  S.  240,  11  S.  Ct.  559,  35  L. 
Ed.  159. 

J  1 87.    "If  the  Wrong-doer  Was  in  One  Place  and  His  Act  Took 
ect  in  Another. ' ' 

(N.  Car.  Superior  Ct.,  1799.)  The  defendant  was  indicted  under 
a  statute  (N.  Car.  Acts  of  1784,  c.  25,  §  4,  making  it  criminal  for 
any  person  to  counterfeit  or  vend  the  state  securities  out  of  the 
state  the  same  as  if  done  in  the  state)  for  counterfeiting  out  of  the 
state  with  intent  to  defraud  the  citizens  of  the  state.  He  was  found 
guilty,  but  upon  full  consideration  the  court  refused  to  render  judg- 
ment and  discharged  him.  TAYLOR,  J.  •  •  •  The  states  are  to  be 
considered,  with  respect  to  each  other,  as  independent  sovereignties 
possessing  powers  completely  adequate  to  their  own  government, 
in  the  exercise  of  which  they  are  limited  only  by  the  nature  and 
objects  of  government,  by  their  respective  constitutions  and  by  that 
of  the  United  States.  Crimes  and  misdemeanors  committed  within 
the  limits  of  each  are  punishable  only  by  the  jurisdiction  of  that 
state  where  they  arise;  for  the  right  of  punishing  being  founded 
upon  the  consent  of  the  citizens,  express  or  implied,  cannot  be  di- 
rected against  those  who  never  were  citizens,  and  who  likewise  com- 
mitted the  offense  beyond  the  territorial  limits  of  the  state  claiming 
jurisdiction.  •  •  •  Prisoner  discharged.  S.  v.  Elnight,  Tayl. 
(1  N.  Car.)  65. 

(Eng.  King's  Bench,  1803.)  Fraudulent  Vouchers  Sent  from  For- 
eign Parts.  Information  against  the  captain  and  purser  of  a  British 
man-of-war,  for  a  conspiracy  to  cheat  the  crown  by  means  of  false 
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vouchers.  The  trial  was  in  the  county  of  Middlesex,  and  it  appeared 
that  ''all  the  acts  in  which  either  of  the  defendants  immediately 
took  a  part  were  done  by  them  either  on  the  high  seas  at  Brassa 
Sound,  or  at  Lerwick  in  the  Isle  of  Shetland^  The  only  acts  proved 
to  be  done  in  Middlesex  were  those  which  were  done  by  them 
mediately,  through  the  intervention  of  innocent  persons."  Upon 
this  it  was  objected  that  ''all  the  acts  of  the  defendants  themselves 
which  constituted  the  offense  of  conspiracy  were  committed  out  of 
the  jurisdiction  of  the  common  law."  GROSE,  J.,  delivered  the 
opinion  of  the  court  on  this  point,  which  was  that  the  acts  done  by 
the  agents  of  the  defendants  in  Middlesex  were  their  acts  done  in 
that  county.  "I  say,"  said  he,  "it  was  their  acts,  done  by  them 
both;  for  the  persons  who  innocently  delivered  the  vouchers  were 
mere  instruments  in  their  hands  for  that  purpose ;  the  crime  of  pre- 
senting these  vouchers  was  exclusively  their  own,  as  the  crime  of  ad- 
ministering poison  through  the  medium  of  a  person  ignorant  of  its 
quality  would  be  the  crime  of  the  person  procuring  it  to  be  admin- 
istered. "    R.  V.  Brisac,  4  East  164. 

(Eng.  King's  Bench,  1805.)  Libel  Written  in  Ireland  and  Pub- 
lished in  England.  The  defendant  was  indicted  in  Middlesex  in 
England,  for  procuring  a  libel  to  be  published  in  that  county,  he 
being,  when  it  was  procured  to  be  so  published  and  at  the  time  of 
its  publication,  as  well  as  when  he  wrote  it,  in  Ireland.  But  although 
the  defendant  had  personally  done  nothing  in  Middlesex  or  in  Eng- 
land, he  was  held  to  be  liable  for  the  publication  in  that  county,  and 
was  accordingly  found  guilty  by  the  jury.  R.  v.  Johnson,  6  East  583, 
7  East  65. 

(Mass.  Sup.  Judicial  Ct.,  1825.)  One  Who  Publishes  a  Libel  in 
Another  State,  in  a  newspaper  which  circulates  in  this  common- 
wealth also,  is  liable  to  indictment  here.  0.  ▼.  Blanding,  3  Pick.  (20 
Mass.)  304, 15  Am.  Dec.  214. 

(New  York  Sup.  Ct.,  1846.)  False  Forwarder's  Receipt  Made  in 
Another  State.  Defendant  was  indicted  for  obtaining  money  of 
S.  S.  &  Co.  by  means  of  a  false  receipt  made  in  Ohio  by  him  and 
sent  to  innocent  commission  merchants  in  New  York  and  by  them 
presented  to  S.  S.  &  Co.  in  New  York,  and  thereon  obtaining  from 
S.  S.  &  Co.  acceptance  of  drafts  for  $28,160,  which  were  afterwards 
paid.  The  false  receipt  indicated  that  the  signer  had  received  of 
Adams  several  thousand  barrels  of  pork  and  lard  consigned  to  S.  S. 
&  Co.  for  sale,  and  by  such  false  pretenses  S.  S.  &  Co.  were  deceived 
to  belief  that  the  goods  had  been  sent,  and  were  thus  induced  to 
accept  the  drafts.  Adams  appeared  in  person,  protested  that  he  was 
not  guilty,  and  pleaded  that  he  was  not  in  New  York  when  the 
alleged  offense  was  committed,  nor  at  any  time  before,  but  was  in 
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OhiOy  where  he  resided.  Demurrer  to  the  plea  was  overruled  and 
the  people  brought  error.  BEARDSLEY,  J.  *  *  *  The  fraud 
may  have  originated  and  been  concocted  elsewhere,  but  it  became 
mature  and  took  effect  in  the  city  of  New  York,  for  there  the  false 
pretenses  were  used  with  success,  the  signatures  and  money  of  the 
persons  defrauded  being  obtained  at  that  place.  The  crime  was, 
therefore,  committed  in  the  city  of  New  York  and  not  elsewhere. 
(2  R.  St.  677,  §  53 ;  1  Chit.  Cr.  Law,  4th  Am.  Ed.  191 ;  R.  v.  Buttery, 
mentioned  by  Abbott,  C.  J.,  in  R.  v.  Burdett,  4  Barn.  &  Aid.  95.) 
And  of  this  crime,  thus  committed  within  the  limits  of  this  state, 
taking  the  facts  charged  and  admitted  to  be  true,  the  defendant,  in 
my  opinion,  was  plainly  guilty,  although  at  the  time  of  its  perpetra- 
tion he  was  out  of  this  state  and  within  the  limits  of  the  state  of 
Ohio.  The  intent  to  cheat  was  his ;  the  fraudulent  contrivance  was 
his ;  and  by  agents,  acting  within  this  state,  for  him  and  under  his 
authority  and  guidance,  themselves  innocent  of  all  fraud,  were  the 
false  pretenses  used  and  the  crime  fully  consummated.  He  and  he 
alone  was,  therefore,  the  guilty  party.  This  conclusion  is  certainly 
sound  in  morals  and  reason,  and  it  should  be  so  in  law.  The  imme- 
diate actors  in  effecting  the  fraud  were  entirely  guiltless ;  they  were 
but  instruments  in  the  hands  of  the  defendant,  and  wholly  uncon- 
scious of  the  part  they  were  made  to  perform  in  his  guilty  plot.  A 
great  fraud  was  thus  perpetrated  in  this  state,  and  maimed  or  impo- 
tent indeed  must  our  law  be,  if  the  contriver  of  the  mischief,  by 
whose  efforts  alone  the  cheat  was  effected,  can  escape  punishment 
on  the  ground  that  he  was  out  of  the  state  when  his  fraudulent 
machinations  were  concocted,  and  when  they  took  effect  within  it. 
*  *  *  This  in  no  sense  affirms  or  implies  an  extension  of  our 
laws  beyond  the  territorial  limits  of  the  state.  The  defendant  may 
have  violated  the  law  of  Ohio  by  what  he  did  there,  but  with  that  we 
have  no  concern.  What  he  did  in  Ohio  was  not,  nor  could  it  be,  an 
infraction  of  our  law  or  a  crime  against  this  state.  He  was  indicted 
for  what  was  done  here,  and  done  by  himself.  True,  the  defendant 
was  not  personally  within  this  state,  but  he  was  here  in  purpose  and 
design,  and  acted  by  his  authorized  agents.  Qui  facit  per  alium 
facit  per  se.  The  agents  employed  were  innocent,  and  he  alone  was 
guilty.  *  *  *  Reversed.  P.  v.  Adams,  3  Denio  190,  45  Am.  Dec. 
468,  F.  327,  Kn.  90. 

(N.  J.  Sup.  Ct.,  1864.)  Accessory  Out  of  State.  BEASLEY,  C. 
J.  The  defendant  was  convicted  before  the  court  of  oyer  and 
terminer,  on  an  indictment  containing  two  counts,  the  first  of  which 
charges  him  with  the  larceny  of  certain  goods  of  a  value  exceeding 
twenty  doUars,  and  the  other  with  receiving  goods  knowing  them 
to  be  stolen.  It  appeared  that  the  defendant  was  in  New  York  at 
the  time  of  the  theft,  and  while  in  that  state  he  made  an  arrange- 
ment with  one  Kelly  to  come  into  this  state  and  steal  the  articles  in 
question  and  to  bring  and  deliver  them  to  him  in  New  York.    This 
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arrangement  was  carried  into  effect,  the  articles  being  stolen  by 
Kelly  and  delivered  to  the  defendant  in  New  York.  The  defend- 
ant was  not  in  this  state  at  any  time,  from  the  inception  to  the  con- 
clusion of  the  transaction.  The  court  of  oyer  and  terminer  have 
asked  .the  advisory  opinion  of  this  court  upon  two  points : 
1.  Whether  proof  of  the  above  stated  facts  will  support  the  indict- 
ment. 2. 'Has  the  defendant  committed  any  offense  indictable  by 
the  laws  of  this  state  ?  In  regard  to  the  first  point,  the  circumstances 
proved  on  the  trial  established  the  fact  that  Kelly  was  guilty  of  the 
crime  of  grand  larceny  in  this  state.  Kelly  therefore  committed  a 
felony,  and  consequently,  as  the  defendant  was  not  present,  either 
actually  or  constructively,  at  the  commission  of  the  offense,  he  could 
not  be  a  principal  therein,  but  was  an  accessory  before  the  fact. 
Kelly  did  the  act,  and  the  defendant's  will  contributed  to  it.  *  * 
*  The  first  count,  therefore,  charging  the  defendant  as  a  principal 
in  the  larceny,  is  not  sustained  by  the  evidence.  •  *  •  Neither 
will  the  second  count  of  the  indictment  sustain  the  conviction.  The 
evidence  shows  that  the  stolen  goods  were  received  by  the  defendant, 
with  guilty  knowledge,  in  the  state  of  New  York.  But  this  was  no 
offense  against  the  laws  of  this  state.  *  •  •  The  remaining 
question  is,  has  the  defendant  committed  any  offense  indictable  by 
the  laws  of  this  state  ?  *  *  *  As  the  defendant  did  no  act  with- 
in this  state  in  his  own  person,  the  point  to  be  decided  is,  did  he  do 
such  act  in  this  state  by  construction  or  in  contemplation  of  law  t  It 
is  undoubtedly  true  that  personal  presence  within  the  jurisdiction 
in  which  the  crime  is  committed,  is  not  in  all  cases  requisite  to  con- 
fer  cognizance  over  the  person  of  the  offender,  in  the  tribunals  of 
the  government  whose  laws  are  violated.  In  some  cases  the  maxim 
applies.  Crimen  trahit  personam.  Thus,  where  a  person  being  within 
one  jurisdiction,  maliciously  fires  a  shot  which  kills  a  man  in  an- 
other jurisdiction,  it  is  murder  in  the  latter  jurisdiction,  the  illegal 
act  being  there  consummated.  *  *  *  The  rule,  therefore,  ap- 
pears to  be  firmly  established,  and  upon  yerf  satisfactory  grounds, 
that  where  the  crime  is  committed  by  a  person  absent  from  the 
country  in  which  the  act  is  done,  thi^ough  the  means  of  a  merely 
material  agency  or  by  a  sentient  agent  who  is  innocent,  in  such 
cases  the  offender  is  punishable  where  the  act  is  done.  The  law 
implies  a  constructive  presence  from  the  necessity  of  the  case ;  other- 
wise the  anomaly  would  exist  of  a  crime,  but  no  responsible  criminal. 
But  the  more  difficult  question  remains  to  be  considered,  which  is — 
in  case  of  a  felony  committed  here  by  a  responsible  agent,  who  is 
therefore  the  principal  felon,  and  punishable  by  our  laws — can  the 
procurer,  who  is  an  accessory  before  the  fact,  and  whose  acts  of  pro- 
curement have  been  done  in  a  foreign  jurisdiction,  be  indicted  and 
punished  for  such  procurement  in  this  state.  *  *  *  His  offense 
consists  in  the  enticement  to  commit  the  crime ;  and  that  enticement, 
and  all  parts  of  it,  took  place  in  a  foreign  jurisdiction.     •    •     • 
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Let  the  court  of  oyer  and  terminer  be  advised  accordingly.    S.  v. 
Wyckoff,  31  N.  J.  L.  (2  Vroom)  65,  B.  399. 

(Ohio  Sup.  Ct.,  1882.)  Deed  Forged  in  Missoiiri  Uttered  in  Ohio. 
landsey  was  indicted  jointly  with  one  Morris  and  convicted  on 
separate  trial  of  uttering  a  false  and  forged  deed  for  Missouri  land 
as  true  and  genuine.  Lindsey  was  never  in  Ohio  till  brought  there 
lor  trial.  He  procured  the  deed  to  be  forged  in  St.  Louis,  Mo., 
and  there  given  to  his  co-defendant,  Morris,  who  mailed  it  to  T. 
&  D.  Hall,  in  Ohio,  who  gave  it  to  TumbuU  as  true,  and  sent  the 
money  received  from  him  to  defendants,  less  commission.  JOHN- 
SON, J.  *  *  *  Is  the  crime  charged  an  extra-territorial  crime? 
Was  it  committed  by  the  accused  in  Missouri,  or  in  Ohio?  If  he 
were  indicted  for  the  forgery  of  this  deed,  he  could  not  be  pun- 
ished in  Ohio,  as  it  is  conceded  that  all  his  acts  that  constitute  that 
crime  were  committed  in  Missouri.  When  he  procured  the  notary 
in  St.  Louis  to  forge  the  signatures,  and  the  acknowledgment  of 
the  grantors,  with  the  criminal  intent,  the  crime  of  forgery  was 
consummated  in  the  state  of  Missouri.  But  this  is  not  the  charge 
in  the  case  at  bar.  It  is  for  knowingly  uttering  and  publishing  as 
true  and  genuine  a  false  and  forged  deed.  It  is  wholly  immaterial 
where  the  forgery  was  committed.  The  question,  therefore,  is,  was 
this  deed  uttered  and  published  in  Jefferson  county,  Ohio,  and  was 
Lindsey  guilty  of  this  crime?  That  this  forged  deed  was  uttered 
and  published  in  Ohio  by  T.  &  D.  Hall,  who  supposed  it  was  genuine, 
is  clear  from  the  evidence.  Now,  it  is  assumed  that  the  jury  had 
evidence  to  warrant  them  in  finding  that  T.  &  D.  Hall  did  so  utter 
and  publish  this  deed  by  the  procurement  of  Lindsey.  The  crime 
was,  therefore,  completed  or  consummated  in  Ohio,  through  the 
instrumentality  of  an  innocent  agent.  It  is  wholly  immaterial 
whether  his  co-defendant,  Morris,  was  his  confederate  or  his  dupe, 
as  in  either  case  the  acts  of  Morris,  by  correspondence  mailed  in 
St.  Louis  to  T.  &  D.  Hall^  were  simply  the  means  used  to  consum- 
mate a  crime  in  Ohio.  •  *  •  The  inherent  power  of  the  state 
to  punish  the  uttering  and  publication  of  forged  instruments  within 
its  territorial  limits,  without  regard  to  the  place  where  the  forgery 
was  committed,  or  purpose  was  formed,  is  essential  to  the  pro- 
tection of  her  people.  It  is  now  a  generally  accepted  principle 
that  one  who  in  one  county  or  state  employs  an  innocent  agent  in 
another  to  commit  a  crime,  is  liable  in  the  latter  county  or  state. 

*  •    •    AflSrmed.    Lindsey  v.  S.,  38  Ohio  St.  507,  B.  404. 

(U.  S.  C.  C,  1837.)  Shot  in  Foreign  Harbor  from  U.  S.  Ship. 
Indictment  for  murder.  A  gun  was  fired  from  an  American  ship 
lying  in  the  harbor  of  Raiatea,  one  of  the  Society  Isles  and  a  foreign 
government,  by  which  a  person  on  board  a  schooner,  belonging  to 
the  natives  and  lying  in  the  same  harbor,  was  killed.     STORY,  J.    • 

♦  *    What  we  found  ourselves  upon  in  this  case  is,  that  the  offense. 
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if  any,  was  committed  *  *  *  on  board  of  a  foreign  schooner  be- 
longing to  inhabitants  of  the  Society  Islands,  and  of  course,  under 
the  territorial  government  *  *  *  of  the  Society  Islands,  with 
which  kingdom  we  have  trade  and  friendly  intercourse,  and  which 
our  government  may  be  presumed  (since  we  have  a  consul  there)  to 
recognize  as  entitled  to  the  rights  and  sovereignty  of  an  independent 
nation,  and  of  course  entitled  to  try  offenses  committed  within  its 
territorial  jurisdiction.  I  say  the  offense  was  committed  on  board 
of  the  schooner;  for,  although  the  gun  was  fired  from  the  ship 
Rose,  the  shot  took  effect  and  the  death  happened  on  board  of  the 
schooner;  and  the  act  was,  in  contemplation  of  law,  done  where 
the  shot  took  effect.  *  *  *  We  lay  no  stress  on  the  fact  that 
the  deceased  was  a  foreigner.  Our  judgment  would  be  the  same 
if  he  had  been  an  American  citizen.  *  *  •  Defendant  dis- 
charged. U.  S.  V.  Davis,  2  Sumner  482,  Fed.  Cas.  No.  14,932,  B. 
398. 

(Ga.  Sup.  Ct.,  1893.)  Attempt — Shooting  and  Missing.  Defend- 
ant was  convicted  of  shooting  at  the  prosecutor.  The  evidence 
which  the  jury  believed  showed  that  defendant,  standing  on  the 
South  Carolina  shore  of  the  Savannah  river,  fired  two  shots  at  the 
prosecutor  while  the  latter  was  in  a  boat  within  30  yards  of  the 
Georgia  shore  where  the  river  was  175  yards  wide;  and  that  the 
shots  missed  him,  and  struck  water  near  the  Georgia  shore.  De- 
fendant brought  error,  claiming  that  no  offense  was  committed  in 
Georgia.  The  court  by  LUMPKIN,  J.  *  *  *  Of  course  the  pres- 
ence of  the  accused  within  this  state  is  essential  to  make  his  act 
one  which  is  done  in  this  state ;  but  the  presence  need  not  be  actual. 
It  may  be  constructive.  The  well  established  theory  of  the  law  is 
that  where  one  puts  in  force  an  agency  for  the  commission  of  crime, 
he,  in  legal  contemplation,  accompanies  the  same  to  the  point  where 
it  becomes  effectual.  •  •  •  So,  if  a  man  in  the  state  of  South 
Carolina  criminally  fires  a  ball  into  the  state  of  Georgia  the  law 
regards  him  as  accompanying  the  ball  and  as  being  represented  by 
it  up  to  the  point  where  it  strikes.  If  an  unlawful  shooting  oc- 
curred while  both  parties  were  in  this  state  the  mere  fact  of  missing 
would  not  render  the  person  who  shot  any  the  less  guilty.  Con- 
sequently, if  one  shooting  from  another  state  goes,  in  a  legal  sense, 
where  his  bullet  goes,  the  fact  of  his  missing  the  object  at  which  he 
aims  cannot  alter  the  legal  principle.  •  •  •  Judgment  affirmed. 
Simpson  v.  S.,  92  Ga.  41, 17  S.  B.  984,  22  L.  R.  A.  248,  44  Am.  St.  Rep. 
75-n. 

(N.  Car.  Sup.  Ct.,  1894.)  Jurisdiction  of  State  from  which  Shot 
was  Fired.  SHEPHERD,  C.  J.  There  was  testimony  tending  to 
show  that  the  deceased  was  wounded  and  died  in  the  state  of  Ten- 
nessee, and  that  the  fatal  wounds  were  inflicted  by  the  prisoners  by 
shooting  at  the  deceased  while  they  were  standing  within  the  bound- 
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aries  of  the  state  of  North  Carolina.  The  prisoners  have  been- con- 
victed of  murder,  and  the  question  presented  is  whether  they  com- 
mitted that  offense  within  the  jurisdiction  of  this  state.  It  is  a  gen- 
eral principle  of  universal  acceptation  that  one  state  or  sovereignty 
cannot  enforce  the  penal  or  criminal  laws  of  another,  or  punish 
crimes  or  offenses  committed  in  and  against  another  state  or  sover- 
eignty. •  •  *  It  cannot  be  doubted  that  the  place  of  the  assault 
or  stroke  in  the  present  case  was  in  Tennessee,  and  it  is  also  clear 
that  the  offense  of  murder  at  common  law  was  committed  within  the 
jurisdiction  of  that  state.  If  this  be  so  it  must  follow  that  unless  we 
have  some  statute  expressly  conferring  jurisdiction  upon  the  courts 
of  this  state,  or  making  the  act  of  shooting  under  the  circumstances 
a  subi^antive  murder,  the  offense  with  which  the  prisoners  are 
charged  can  only  be  tried  by  the  tribunals  of  Tennessee.  *  *  * 
There  being,  then,  no  concurrent  jurisdiction  at  common  law,  we 
will  now  consider  whether  it  has  been  conferred  by  statute;  for  it 
is  well  settled  that  **  whenever  a  homicide  is  committed  partly  in 
and  partly  out  of  the  jurisdiction  where  the  charge  is  made,  the 
power  to  punish  it  depends  upon  the  question  whether  so  much 
of  the  act  as  operates  in  the  county  or  state  in  which  the  offender 
is  indicted  and  tried  has  been  declared  to  be  punishable  by  the  law 
of  that  jurisdiction."  Kerr  on  Homicide,  226 ;  C.  v.  Macloon  [supra], 
*  *  *  Our  statute*  *  *  provides:  **In  all  cases  of  feloni- 
ous homicide,  when  the  assault  shall  have  been  made  within  this 
state  and  the  person  assaulted  shall  die  without  the  limits  thereof, 
the  offender  shall  be  indicted  and  punished  for  the  crime  in  the 
county  where  the  assault  was  made,  in  the  same  manner,  to  all  in- 
tents and  purposes  as  if  the  person  assaulted  had  died  within  the 
limits  of  this  state.''  This  statute  has  received  a  judicial  construc- 
tion by  this  court  in  S.  v.  Dunkley,  3  Ired.  116,  and  it  was  held 
that  it  did  not  create  any  new  offense,  but  merely  removed  a  dif- 
ficulty which  existed  as  to  the  place  of  the  trial.  In  view  of  the 
authorities  cited  it  can  hardly  be  contended  that  the  assault  in  the 
present  case  was  committed  in  this  state,  and  especially  is  this  so 
when  the  assault  mentioned  in  the  statute  evidently  means  not  a 
mere  attempt,  but  such  an  injury  inflicted  in  this  state,  which  re- 
sults in  death  in  another  state.  This  would  seem  manifest  from 
the  history  of  the  legislation  as  well  as  the  language  of  the  act, 
which  plainly  contemplates  that  every  part  of  the  offense,  except 
the  death,  must  have  occurred  in  this  state.  It  was  a  subject  of 
doubt,  as  we  have  seen,  whether  the  accused  could  be  tried  in  the 
place  of  the  stroke,  the  death  having  occurred  without  the  juris- 
diction, and  it  was  to  remove  this  doubt  alone  that  this  and  similar 
legislation  was  resorted  to.  It  was,  of  course,  never  questioned  that 
the  place  where  both  the  stroke  and  the  death  occurred  was  the 
place  where  the  crime  was  committed.  •  •  •  The  fact  that  the 
prisoners  and  the  deceased  were  citizens  of  the  state  of  North 
Carolina  cannot  affect  the  conclusion  we  have  reached.    If,  as  we 
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have  seen,  the  offense  was  committed  in  Tennessee,  the  personal  juris- 
diction generally  claimed  by  nations  over  their  subjects  who  have 
committed  offenses  abroad  or  on  the  high  seas  cannot  be  asserted  by 
this  state.  Such  jurisdiction  does  not  exist  as  between  the  states 
of  the  union  under  their  peculiar  relation  to  each  other  (Rorer's 
Interstate  Law,  308),  and  even  if  it  could  be  rightfully  claimed  it 
could  not  in  a  case  like  the  present  be  enforced  in  the  absence  of  a 
statute  providing  that  the  offense  should  be  tried  in  North  Carolina. 
Even  in  England,  where  it  seems  the  broadest  claim  to  such  juris- 
diction is  asserted,  a  statute  (33  Hen.  VIII.)  appears  to  have  been 
necessary  in  order  that  the  courts  of  that  country  could  try  a  mur- 
der committed  in  Lisbon  by  one  British  subject  upon  another.  R.  v. 
Sawyer,  Russell  &  Ryan  Cr.  Cases  294.  •  •  *  We  are  of  the 
opinion  that  it  is  competent  for  the  legislature  to  determine 
what  acts  within  the  limits  of  the  state  shall  be  deemed  criminal, 
and  to  provide  for  their  punishment.  Certainly,  there  could  be  no 
complaint  where  all  the  parties  concerned  in  the  homicide  are  citi- 
zens of  North  Carolina.  *  •  •  New  trial  granted.  S.  v.  Hall, 
114  N.  Car.  909,  19  S.  E.  602,  41  Am.  St.  Rep.  822,  28  L.  R.  A.  59, 
Kn.  377. 
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(Eng.  King's  Bench,  1406.)  Ooods  Carried  to  Another  County. 
A  man  was  appealed  of  larceny  in  Middlesex,  while  the  felony  was 
done  in  London ;  and  the  court  was  informed  that  the  appellee,  after 
the  felony  done,  took  the  goods  into  Middlesex  county.  The  court 
said  the  appeal  was  well  taken;  for  when  a  man  robs  another  of 
his  goods  and  carries  them  into  other  counties,  he  commits  the 
crime  in  each  county,  and  the  appeal  may  be  brought  in  whichever 
couptv  the  plaintiff  wishes.  •  •  •  Anon.,  Y.  B.  7  Hen.  4,  43  pi. 
9,  B.  595. 

(Eng.  Exchequer  Chamber,  1489.)  Same.  One  was  arraigned 
upon  an  indictment,  for  stealing  certain  goods,  in  the  county  of  Sur- 
rey. And  the  defendant  said  that  he  was  indicted  for  taking  the 
same  goods  on  the  same  day  in  Middlesex,  and  thereof  acquitted. 
And  prayed  judgment.  FISHER.  It  is  no  plea,  for  it  shall  be 
taken  most  beneficially  for  the  king,  and  they  may  have  been 
taken  twice.  FROWIKE,  to  the  contrary.  For  where  goods  are 
stolen  in  one  county,  and  carried  into  another  county,  he  may 
be  indicted  in  each  county,  and  shall  have  judgment  of  life;  and, 
therefore,  it  is  reason  that  if  he  should  be  acquitted  in  one  county, 
he  should  be  acquitted  in  the  other  county.  And  if  one  should  be 
beaten  in  one  county,  and  after  die  in  another  ccfunty,  and  indict- 
ment in  both  counties,  it  is  reason  that  if  he  should  be  acquitted 
in  one   county  that  should  help  him   in   the   other  county,   etc. 
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HUSSEY  [C.  J.].  It  seems  no  plea.  And  as  I  understand,  trespass 
for  battery  done  in  one  county  cannot  be  found  in  another  county  on 
pain  of  attaint;  and  the  same  law  of  goods  taken  and  carried  out 
of  the  county  where  they  were  taken,  it  can  be  found  only  in  the 
county  where  the  taking  occurred,  and  that  on  pain  of  attaint.  But 
Che  law  is  otherwise  in  appeal;  for  there  he  may  bring  an  appeal 
m  each  county  where  the  goods  are  carried.  And  this  has  been  a 
diversity,  for  the  appeal  is  to  recover  his  goods,  and  affirms  prop- 
erty continually  in  the  party,  etc.,  but  it  is  otherwise  of  trespass; 
for  it  is  not  to  recover  the  goods,  but  damages  for  the  goods,  etc. 
And,  sir,  I  take  it,  if  one  steals  my  goods,  and  another  steals  the 
goods  from  him,  I  shall  have  an  appeal  against  the  second  felon,  but 
it  is  otherwise  of  trespass.  And  notwithstanding  the  appeal  lies  in 
each  county  where  the  goods  are  carried,  still  he  cannot  be  indicted 
except  where  the  taking  was  made,  for  the  indictment  is  not  to 
have  the  goods,  etc.;  and  that  has  been  the  diversity  between  in- 
dictment and  appeal.  And,  so  here,  notwithstanding  he  submits 
that  it  is  the  same  felony,  that  cannot  be  tried;  for  if  it  should 
be  tried,  it  ought  to  be  tried  by  both  counties,  and  here  neither  of 
them  can  give  evidence  to  the  other,  for  the  takings  are  so  several 
that  one  cannot  give  evidence  nor  notice  to  the  other;  and  there- 
fore, notwithstanding  mischief  shall  happen  to  the  party,  such 
mischief  shall  be  borne ;  for  in  one  county,  etc.,  without  cause ;  and 
yet  he  ought  to  answer.  FAIRFAX,  J.,  agreed  to  the  diversity 
between  appeal,  indictment,  and  trespass,  etc.,  and  said  that  the  al- 
legation that  it  is  the  same  felony  could  not  be  tried  by  both  coun- 
ties when  he  is  acquitted  in  one  county,  and  those  of  this  county 
cannot  give  evidence  of  any  felony  in  that  county.  And  then  Mor- 
dant pleaded  the  plea,  and  prayed  allowance  of  it;  and  as  to  the 
felony,  not  guilty.  And  the  chief  justice  said  that  he  should  have 
the  plea,  because  it  is  matter  in  law,  and  the  other  matter  in  fact. 
And  all  the  court  was  against  him.  And  it  was  held  by  all  the 
justices  and  barons  that  in  a  writ  of  trespass  in  Middlesex  it  is  no 
plea  to  say  he  has  recovered  for  a  trespass  committed  in  the  county 
of  Surrey,  because  it  could  not  be  intended  as  the  same  trespass; 
but  some  at  the  bar  held  that  it  is  different  in  felony,  for  it  is  felony 
in  every  county  where  the  goods  are,  or  come,  etc.  Anon.,  Y.  B.  4 
Hen.  7,  5,  pi.  1,  B.  596. 

(Mass.  Sup.  Jud.  Ct.,  1806.)  Beceiving  Goods  Stolen  in  Another 
State.  Goods  having  been  stolen  in  New  Hampshire  and  brought 
to  and  received  by  defendant  at  Boston,  Mass.,  he  was  convicted 
of  receiving  stolen  goods  in  Boston ;  and  the  conviction  was  affirmed 
on  exception  to  this  court,  on  the  ground  that  if  the  principal  could 
be  tried  and  convicted  in  that  county,  as  had  been  decided  in  a  pre- 
vious case,  the  accessory  could  also  be  tried  there.    0.  v.  Andrews, 

2  Mass.  14,  3  Am.  Dec.  17-n,  C.  436. 
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(Eng.  G.  C.  B.,  1832.)     Goods  Brought  into  England.    The  ptis^ 
oner  was  indicted  for  larceny  in  Dorset  county  and  convicted  on 
proof  that  he  took  the  goods  at  St.  Helier's  in  Jersey  island,  and 
was  soon  found  with  them  in  his  possession  in  Weymouth,  Dowct 
county.     **A  doubt  occurred,  whether  the  original  taking  was  suck 
whereof  the    common    law    could   take    cognizance;   and,    if  not, 
whether  the  case  fell  within  the  statute  7  and  8  Geo.  4,  c.  29,  §  76 ;  or 
in  other  words,  whether  the  island  of  Jersey  could  be  considered  as 
part  of  the  united  kingdom.    •    *    *    At  a  meeting  of  all  the  judges, 
(except  Lyndhurst,  C.  B.,  and  Taunton,  J.)     *    *    *    they  held 
unanimously  that  the  conviction  was  wrong,  and  that  the  case  was 
not  within  the  statute.''    B.  v.  Prowess,  1  Moody  C.  C.  349,  B.  597, 
2  B.  &  H.  224n,  C.  379. 

(Vt.  Sup.  Ct.,  1839.)  Respondent  Stole  Oxen  in  Canada  and 
brought  them  into  this  state,  for  which  he  was  convicted  of  larceny 
here.  He  moved  in  arrest  of  judgment.  The  motion  was  overruled, 
and  he  excepted.  REDPIELD,  J.  *  •  *  The  only  remaining 
ground  urged  by  the  respondent's  counsel  is  that  an  indictment  for 
larceny  cannot  be  sustained  here  where  the  original  caption  was  in 
the  province  of  Canada.  If  this  question  were  entirely  new  and 
to  be  now  decided  upon  the  weight  of  authority  at  common  law, 
I  confess  I  should  incline  to  the  view  taken  by  the  respondent's 
counsel.  For  it  is  expressly  laid  down  by  all  the  English  law 
writers  upon  this  subject,  that  **if  the  original  taking  be  such  where- 
of the  common  law  cannot  take  cognizance,  or  if  the  goods  be  taken 
at  sea,  the  thief  cannot  be  indicted  of  the  larceny  in  any  county 
into  which  he  shall  carry  them."  2  Russell  on  Crimes,  175.  The 
case  of  the  Pirates,  3  Inst.  113;  1  Hawk.  P.  C.  c.  33,  §32.  The 
same  exceptions  obtained  in  regard  to  goods  taken  in  any  other 
part  of  the  united  kingdom  and  brought  into  any  county  in  Eng- 
land. R.  V.  Anderson,  2  East's  P.  C.  c.  16,  §  156,  p.  772.  These 
obstacles  were  removed  by  the  statute  of  45  &  54  Geo.  III.,  and 
7  &  8  Geo.  IV.  But  in  this  state  the  rule  has  been  too  long  settled, 
and  recognized  by  too  long  and  uniform  a  course  of  practice  and 
decision,  to  be  now  changed,  unless  it  be  by  act  of  the  legislature. 
"We  think,  too,  that  the  reasons  are  quite  sufficient  why  the  law, 
upon  principles  of  mere  policy,  should  not  be  changed.  Larceny 
consists  in  the  felonious  taking  and  carrying  away  of  the  goods  of 
another.  It  implies  a  forcible  violation  of  the  right  of  the  owner  in 
regard  to  possession  as  well  as  property;  and  that  this  should  be 
done  secretly  or  feloniously.  Now,  precisely  the  same  reason  found 
in  all  the  books,  why  the  offender  is  guilty  of  larceny,  in  every 
county  into  which  he  conveys  the  goods;  viz. — **that  every  moment's 
continuance  of  the  trespass  and  felony  amounts  to  a  new  caption 
and  asportation,'" — ^will  apply  to  the  present  case  with  the  same 
force  of  its  original  use.  Hence  it  has  been  decided,  that  where 
goods  are  taken  in  one  of  the  United  States  and  brought  into 
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another,  the  offender  may  be  indicted  in  the  latter  state,  and  there 
tried.  S.  v.  Mockridge,  decided  by  this  court,  some  years  since,  in 
the  county  of  Chittenden,  and  not  reported.  The  same  rule  obtains 
in  some  of  the  other  states.  C.  v.  Cullins,  1  Mass.  R.  116;  C.  v. 
Andrews,  2  Mass.  14  [above]  ;  S.  v.  Ellis,  3  Conn.  185.  New  York 
and  North  Carolina  have  decided  otherwise.  It  is  believed  no  good 
reason  can  be  urged  why  the  rule  should  apply  as  between  the 
American  states  and  not  extend  to  all  countries.  These  states,  so 
far  as  punishment  for  crime  is  concerned,  are  as  foreign  to  each 
other  as  distinct  nations.  There  could  be  no  pretence,  that  in  the 
case  of  Mockridge,  the  stealing  of  money,  in  the  state  of  New  York, 
was  any  more  punishable  here  than  if  he  had  taken  it  in  Canada,  or 
even  in  a  countrj*^  where  there  is  no  law  on  the  subject.  It  could 
only  be  upon  the  ground  that  the  bringing  the  money  into  this  state 
** amounted  to  a  new  caption  and  asportation,''  like  the  carrying 
of  goods  feloniously  through  more  than  one  county,  which  is  in- 
dictable in  either  county.  Such  has  been  the  long  established  prac- 
tice in  this  state.  A  case  is  mentioned  by  one  of  my  brethren  as 
having  occurred  while  the  late  Judge  Tichenor  was  chief  justice  of 
this  court,  where  the  original  taking  was  in  Canada,  and  the  of- 
fender was  convicted  here.  Other  cases  of  a  similar  character  are 
known  to  have  occurred  in  the  state  at  different  periods.  We  are 
not  disposed  to  relax  the  rule.  The  argument  that  it  might  operate 
severely  upon  oflFenders  who  took  property  in  a  remote  section  of 
the  union  and,  after  having  carried  it  through  many  intervening 
states,  should  finally  be  arrested,  having  passed  perhaps  a  juris- 
diction where  larceny  was  a  capital  offense,  is  one  of  those  argu- 
ments ab  inconvenienti  which  are  always  specious,  but  not  always 
safe  to  be  relied  upon.  It  is  sufficient  to  say  that  no  country  not 
absolutely  barbarous  would  ever  presume  to  punish  any  one  a 
second  time  for  the  same  offense.  Again,  it  would  never  be  in  the 
power  of  a  second  jurisdiction  to  punish  the  same  offense  unless 
the  first  jurisdiction,  after  having  inflicted  the  utmost  punishment, 
should  surrender  the  expiated  offender  to  be  still  further  punished, 
which  is  not  a  supposable  case  in  any  Christian  country.  •  *  • 
Exceptions  overruled.    S.  v.  Bartlett,  11  Vt.  650,  C.  376. 

Aco.  S  V.  Underwood,  49  Me.  181,  77  Am.  Dec.  SM;  Oontrat  Lee  v.  S  ,  64  Qa.  203,  87  Am. 
Rep.  07;  C.  V.  Upiichard.  3  Gray  (00  Masa)  484, 03  A  no.  Dec.  703,  5  L.  501;  Stanley  v.  S..  34  Ohio  St. 
106,  15  Am.  Rep.  004.  B.  006,  6  L.  506. 

(Mass.  Sup.  Jud.  Ct.,  1857.)  Goods  Stolen  in  B.  I.  Brought  to 
UasB.  Defendant  broke  and  entered  a  shop  in  Smithfield,  B.  I., 
and  stole  goods  and  brought  them  into  Massachusetts.  He  was  con- 
victed on  indictment  for  stealing  in  Massachusetts  on  proof  of  these 
facts.  He  excepted.  SHAW,  C.  J.  A  majority  of  the  court  are 
of  the  opinion  that  this  case  must  be  considered  as  settled  by  the 
case  of  C.  v.  Uprichard,  3  Gray,  434,  and  the  principles  stated  and 
the  precedents  cited.  Though  to  some  extent  these  colonies  before 
the  Bevolution  were  distinct  governments  and  might  have  different 
19 
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laws,  it  was  not  unreasonable,  as  they  all  derive  their  criminal  juris- 
prudence from  the  English  common  law,  to  regard  the  rule  applic- 
able to  a  theft,  in  an  English  county,  of  goods  carried  by  the  thief 
into  another,  as  analogous,  and  adopt  it.  We  are  of  opinion  that 
Massachusetts  did  adopt  it,  and  this  is  established  by  judicial  pre- 
cedent, before  and  since  the  Revolution,  and  is  now  settled  by  au- 
thority as  the  law  of  this  state.  THOMAS,  J.  The  real  question 
in  this  case  is,  whether  the  defendant  can  be  indicted,  convicted, 
and  punished  in  this  commonwealth  for  a  larceny  committed  in  the 
state  of  Rhode  Island.  If  it  were  a  new  question,  it  would  be 
enough  to  state  it.  The  obvious,  the  conclusive  answer  to  the  in- 
dictment would  be  that  the  offense  was  committed  within  the  juris- 
diction of  another  and,  so  far  as  this  matter  is  concerned,  inde- 
pendent state,  of  whose  law  only  it  was  a  violation,  and  of  which 
its  courts  have  exclusive  cognizance.  By  the  law  of  that  state  the 
offense  is  defined  and  its  punishment  measured.  By  the  law  which 
the  defendant  has  violated  he  is  to  be  tried.  Whether  the  acts  done 
by  him  constitute  larceny  and,  if  so,  of  what  degree,  must  be  de- 
termined by  that  law.  Its  penalties  only  he  has  incurred.  Its 
means  of  protection  and  deliverance  he  may  justly  invoke,  and 
especially  a  trial  by  a  jury  of  his  peers  in  the  vicinage  where  the 
offense  was  committed.  This  obvious  view  of  the  question  will  be 
found  upon  reflection,  I  think,  to  be  the  only  one  consistent  with  the 
reasonable  security  of  the  subject  or  the  well-defined  relations  of 
the  states.  It  is  well  known  that  the  laws  of  the  states  upon  the 
subject  of  larceny  materially  differ.  In  most  of  them  the  common 
law  of  larceny  has  been  greatly  modified  by  statutes.  The  juris- 
prudence of  all  is  not  even  based  on  the  common  law.  In  several 
the  civil  law  obtains.  In  cases  where  a  difference  of  law  exists, 
by  which  law  is  the  defendant  to  be  judged;  the  law  where  the 
offense  (if  any)  was  committed,  or  where  it  is  tried?  For  example, 
the  defendant  is  charged  with  taking  with  felonious  intent  that 
which  is  parcel  of  the  realty,  as  the  gearing  of  a  mill  or  fruit  from 
a  tree.  By  the  St.  of  1851,  c.  151,  the  act  is  larceny  in  this  com- 
monwealth. If  it  appears  that  in  the  state  where  the  act  was  done 
it  was,  as  under  the  common  law,  but  a  trespass,  which  law  has 
the  defendant  violated  and  by  which  is  he  to  be  tried  t  Or  suppose 
the  defendant  to  be  charged  with  the  stealing  of  a  slave — a  felony 
in  the  state  where  the  act  is  done,  but  an  offense  not  known  to 
our  laws.  The  difficulty  in  both  cases  is  the  same.  You  have  not 
only  conflicting  jurisdictions,  but  different  rules  of  conduct  and  of 
judgment.  But  supposing  the  definitions  of  the  offense  to  be  the 
same  in  the  two  states,  the  punishments  may  be  very  different. 
Where  such  difference  exists,  which  penalty  has  the  defendant 
justly  incurred,  and  which  is  he  to  suffer?  For  example,  the  offense 
is  punishable  by  imprisonment  in  Rhode  Island,  say  for  a  year;  in 
this  state  the  same  offense  is  punishable  by  imprisonment  from  one  to 
five  ye^rs;  is  the  defendant  liable  to  the  heavier  punishment?    Or 


i  88.  LOCALITY  OF  THE  CRIME.  291 

suppose  he  has  been  convicted  in  Rhode  Island,  and  in  consideration 
of  his  having  indemnified  the  owner  for  the  full  value  of  the  goods 
taken,  his  punishment  has  been  more  mercifully  measured  to  him, 
can  he,  after  he  has  suffered  the  punishment  and  because  the  goods 
were,  after  the  larceny,  brought  into  this  state,  be  made  to  suffer  the 
penalty  of  our  law  for  the  same  offense  1  Or  suppose  him  to  have 
been  convicted  in  Rhode  Island  and  a  full  pardon  extended  to  him, 
can  he  be  tried  and  convicted  and  punished  here  ?  Again ;  the  power 
to  indict,  convict,  and  punish  the  offense  in  this  state  proceeds  upon 
the  ground  that  the  original  caption  was  felonious.  .If  the  original 
taking  was  innocent  or  but  a  trespass,  the  bringing  into  this  state 
would  not  constitute  a  larceny.  You  must  therefore  look  at  the 
law  of  the  state  where  the  first  caption  was  made.  And  how  is  the" 
law  of  another  state  to  be  ascertained  If  What  is  the  law  of  another 
state  is  a  question  of  fact  for  the  jury.  The  jury  in  this  way  are 
in  a  criminal  case  made  not  only  to  pass  upon  the  law,  but  to  pass 
upon  it  as  a  matter  of  evidence,  subject,  strictly  speaking,  neither 
to  the  direction  nor  the  revision  of  the  court.  Again;  the  defend- 
ant is  indicted  here  for  the  larceny  committed  in  Rhode  Island; 
while  in  custody  here  awaiting  his  trial,  he  is  demanded  of  the 
executive  of  this  state  by  the  executive  of  Rhode  Island  as  a  fugi- 
tive from  the  justice  of  that  state,  under  the  provisions  of  the  con- 
stitution of  the  United  States,  art.  4,  §  2,  and  the  U.  S.  St.  of  1793, 
c.  45.  Is  he  to  be  tried  here,  or  surrendered  up  to  the  state  where 
the  offense  was  committed,  and  tried  there  f  Or.  if  he  has  been 
already  tried  and  convicted  and  punished  in  this  state,  is  he  to  be 
sent  back  to  Rhode  Island  to  be  tried  and  punished  again  for  the 
same  offense?  And  would  his  conviction  and  punishment  here  be 
any  answer  to  the  indictment  there  ?  Or,  if  he  has  been  fully  tried 
and  acquitted  here  and  then  demanded  by  the  executive  of  Rhode 
Island,  is  he,  upon  requisition,  to  be  sent  to  that  state  to  be  again 
tried,  to  be  twice  put  in  jeopardy  for  the  same  offense?  It  is  quite 
plain  no  ground  in  law  would  exist  for  a  refusal  to  surrender.  The 
defendant  was  indicted  for  larceny,  not  for  the  offense  of  bring- 
ing stolen  goods  into  the  commonwealth.  He  was,  under  the  in- 
struction of  the  presiding  judge,  tried  for  the  larceny  in  Rhode 
Island,  was  convicted  for  the  larceny  in  Rhode  Island,  and  must 
be  punished,  if  at  all,  for  the  larceny  in  Rhode  Island.  And,  under 
the  rule  given  to  the  jury,  is  presented  a  case  where,  for  one  and 
the  same  moral  act,  for  one  and  the  same  violation  of  the  rights  of 
property,  the  subject  may  be  twice  convicted  and  punished.  Nay 
more,  if  a  man  had  stolen  a  watch  in  Rhode  Island  and  traveled 
with  it  into  every  state  of  the  union,  he  might,  under  the  rule  given 
to  the  jury,  if  his  life  endured  so  long,  be  indicted  and  punished  in 
thirty-two  states  for  one  and  the  same  offense.  And  it  is  well  to 
observe  that  it  is  the  retention  of  the  property  which  is  the  cause 
of  the  new  offense,  and  the  carrying  of  it  from  the  place  of  caption 
into  another  state.    If  the  defendant  had  stolen  property  in  Rhode 
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Island,  and  consumed  or  destroyed  it,  and  then  had  removed  to 
Massachusetts,  but  one  oflFense  would  have  been  committed,  and 
that  in  Rhode  Island.  Such  are  some  of  the  more  obvious  difficul- 
ties attendinjj^  the  position  that  an  offense  committed  in  one  state 
may  be  tried  and  punished  in  another.  The  doctrine  violates  the 
first  and  most  elementary  principles  of  government.  No  state  or 
people  can  a.ssume  to  punish  a  man  for  violating  the  laws  of  an- 
other state  or  people.  The  surrender  of  fugitives  from  justice, 
whether  under  the  law  of  nations,  treaties  with  foreign  powers,  or 
the  provisions  of  the  constitution  of  the  United  States,  proceeds 
upon  the  ground  that  the  fugitive  cannot  be  tried  and  punished  by 
any  other  jurisdiction  than  the  one  whose  laws  have  been  violated. 
Even  in  cases  of  the  invasion  of  one  country  by  the  subjects  of  an- 
other, it  is  the  violation  of  its  own  laws  of  neutrality  that  the  lat- 
ter country  punishes,  and  not  the  violation  of  the  laws  of  the  coun- 
tr}'^  invaded.  The  exception  of  piracy  is  apparent  rather  than  real. 
Piracy  may  be  punished  by  all  nations,  because  it  is  an  offense 
against  the  law  of  nations  upon  the  seas,  which  are  the  highways 
of  nations.  The  ruling  of  the  learned  chief  justice  of  the  common 
pleas  was,  I  may  presume,  based  upon  the  decisions  of  this  court 
in  C.  V.  Cullins,  1  Mass.  116,  and  C.  v.  Andrews,  2  Mass.  14  [above]. 
*  *  *  An  examination  will  show,  I  think,  not  only  that  the 
cases  were  put  upon  erroneous  views  as  to  the  relation  of  the  states, 
but  that  thev  were  also  unsound  at  common  law.  In  the  case  of 
C.  V.  Cullins,  a  jury  trial  where  three  judges  of  the  court  were 
present,  the  evidence  showing  that  the  goods  were  taken  in  the 
state  of  Rhode  Island,  Sedgwick,  J.,  who  charged  the  jury,  said 
that  **the  court  was  clearly  of  opinion  that  stealing  goods  in  one 
state  and  conveying  stolen  goods  into  another  state  was  similar  to 
stealing  goods  in  one  county  and  conveying  the  stolen  goods  into 
another,  which  was  always  holden  to  be  felony  in  both  counties." 
Whatever  the  points  of  similarity,  there  was  this  obvious  and 
vital  difference,  to-wit:  that  conviction  in  one  county  was  a  bar  to 
conviction  in  another,  and  that  conviction  in  one  state  is  no  bar  to 
conviction  in  another  state.  It  was  a  doctrine  of  the  common  law, 
that  the  asportation  of  stolen  goods  from  one  county  to  another 
was  a  new  caption  and  felony  in  the  second  county — a  legal  fiction, 
devised  for  greater  facility  in  convicting  the  offender  where  it  was 
uncertain  where  the  first  caption  took  place.  The  foundation  of 
the  rule  was  that  the  possession  of  the  owner  continued,  and  that 
every  moment's  continuance  of  the  trespass  may  constitute  a  cap- 
tion as  well  as  the  first  taking.  But  in  what  respect  was  the  taking 
in  one  state  and  conveying  into  another  state  similar  to  the  taking 
in  one  county  and  conveying  into  another  county?  It  could  only 
be  ** similar"  because  the  legal  relation  which  one  state  bears  to 
another  is  similar  to  that  which  one  county  bears  to  another;  be- 
cause, under  another  name,  there  was  the  same  thing.  If  a  man 
is  to  be  convicted  of  crime  by  analogy,  the  analogy  certainly  should 


i  88.  LOCALITY  OF  THE  CRIME.  283 

be  a  close  one.  Here  it  was  but  a  shadow.  In  the  different  coun- 
ties there  was  one  law,  one  mode  of  trial,  the  same  interpretation 
of  the  law,  and  the  same  punishment.  The  rule,  mode  of  trial,  and 
jurisdiction  were  not  changed.  The  states  of  the  union,  it  is  quite 
plain,  hold  no  such  relation  to  each  other.  As  to  their  internal 
police,  their  law  of  crimes  and  punishments,  they  are  wholly  inde- 
pendent of  each  other,  having  no  common  law  and  no  common 
umpire.  The  provision,  indeed,  in  the  Constitution  of  the  United 
States  for  surrendering  up  fugitives  from  justice  by  one  state  to 
another  is  a  clear  recognition  of  the  independence  of  the  states  of 
each  other  in  these  regards.  It  excludes  the  idea  of  any  jurisdic- 
tion in  one  state  over  crimes  committed  in  another,  and  at  the 
same  time  saves  any  necessity  or  reason  for  such  jurisdiction.  Nor 
is  there  any  provision  in  the  constitution  of  the  United  States  which 
impairs  such  independence,  so  far  as  the  internal  police  of  the 
states  is  concerned.  On  the  other  hand,  the  widest  diversity  exists 
in  the  institutions,  the  internal  police,  and  the  criminal  codes  of 
the  several  states,  some  of  them,  as  Louisiana  and  Texas,  having, 
as  the  basis  of  their  jurisprudence,  the  civil  and  not  the  common 
law.  In  the  relation  which  Louisiana  holds  to  this  state  can  any 
substantial  analogy  be  found  to  that  which  Surrey  bears  to  Middle- 
sex If  An  analogy  closer  and  more  direct  could  have  been  found 
in  the  books  when  C.  v.  CuUins  was  decided.  It  was  that  of  Scot- 
land to  England,  subject  both  to  one  crown  and  one  legislature; 
yet  it  had  been  decided  that  when  one  stole  goods  in  Scotland  and 
carried  them  to  England,  he  could  not  be  convicted  in  the  latter 
country.  R.  v.  Anderson  (1763),  2  East  P.  C.  772;  2  Russell  on 
Crimes  (7th  Amer.  Ed.),  119.  Or  an  analogy  might  have  been 
found  in  the  cases  of  goods  stolen  on  the  high  seas  and  brought 
into  the  counties  of  England,  of  which  the  courts  of  common  law 
refused  to  take  cognizance,  because  they  were  not  felonies  com- 
mitted within  their  jurisdiction.  1  Hawk.,  c.  33,  §  52 ;  3  Inst. 
113.  In  these  cases  a  test  would  have  been  found,  applicable  to  the 
alleged  larceny  of  CuUins,  to-wit:  the  offense  was  not  committed 
in  a  place  within  the  jurisdiction  of  the  court,  but  in  a  place  as 
foreign  to  their  jurisdiction,  so  far  as  this  subject  matter  was  con- 
cerned, as  England  or  the  neighboring  provinces.  The  case  of  C. 
V.  CuUins  has  no  solid  principle  to  rest  upon.  The  case  of  C.  v. 
Andrews,  two  years  later,  may  be  held  to  recognize  the  rule  laid 
down  in  C.  v.  CuUins,  though  it  was  an  indictment  against  Andrews 
as  the  receiver  of  goods  stolen  by  one  Tuttle  in  New  Hampshire; 
and  though  there  is,  at  the  least,  plausible  ground  for  saying  that 
there  was  a  new  taking  by  Tuttle  at  Harvard  in  the  county  where 
the  defendant  was  indicted  and  tried.  •  •  •  Such  was  the  con- 
dition of  the  law  in  this  state  when  the  case  of  C.  v.  Uprichard, 
3  Gray  434,  63  Am.  Dec.  762,  came  before  the  court.  In  that  case 
the  original  felonious  taking  was  in  the  province  of  Nova  Scotia. 
The  bringing  of  the  stolen  goods  into  this  commonwealth  was  held 
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not  to  be  a  larceny  here.  But  if  it  be  true  that  every  act  of  removal 
or  change  of  possession  is  a  new  caption  and  asportation,  that  every 
moment's  continuance  of  the  trespass  is  a  new  taking — if  this  legal 
fiction  has  any  life — it  is  difficult  to  see  why  the  bringing  of  the 
goods  within  another  jurisdiction  was  not  a  new  offense.  No  dis- 
tinction in  principle  exists  between  this  case  and  a  felonious  taking 
in  another  state  and  bringing  into  this.  So  far  as  the  law  of  crimes 
and  punishments  is  concerned,  the  states  are  as  independent  of  each 
other  as  are  the  states  and  the  British  provinces.  The  case  of  C. 
v.  Uprichard  rests,  I  think  immovably,  upon  the  plain  grounds  that 
laws  to  punish  crime  are  local  and  limited  to  the  boundaries  of  the 
states  which  prescribe  them;  that  the  commission  of  a  crime  in 
another  state  or  country  is  not  a  violation  of  our  law,  and  does 
not  subject  the  offender  to  any  punishment  prescribed  by  our  law. 
These  are  principles  of  universal  jurisprudence,  and  as  sound  as 
they  are  universal.  •  •  *»  Exceptions  overruled.  0.  v.  Holder, 
9  Gray  7,  B.  598,  C.  368,  5  L.  507n. 

Contra,  agreeing  wiih  Thomas  J.:  Beal  v.  S.,  ISInd.  STB;  S.  ▼.  Reonnals,  14  La.  An.  278;  P 
▼.  Lougbridge.  1  Neb.  11.  »8  Am.  Dec.  8S5:  P.  ▼.  Gardner,  t  Johns.  (N.  Y.)  4.7.  B.  506;  S.  v.  Le 
Blanch,  f  Vrnom  (81  N.  J.  L.)  83:  S.  t.  Brown,  1  Hay  w.  iS  N  <  -Mr.)  lOO,  1  Am.  Dec.  548;  Simmons 
T.  O.,  5  Bm  (Pa.>6i7.  1  B.  &  H.  212;  Simpson  ▼.  b.,  4  Bwnpb.  (28  Tenn.)  460. 

Ace.  with  mujoriiy  opioloo:  S.  v.  EUis,  8  Conn.  186,  0  Am.  uec.  175:  fi»iiDSon  ▼.  P..  48  HI.  897; 
S.  V.  Bennett,  14  Iowa  -i79;  PerrUl  v.  C,  1  Duvall  (62  Ky.)  153;  Worihlngton  t.  S.,  58  Md.  403,  42 
Am.  Rep.  338;  Watson  v.  S.,  86  Miss.  503;  S.  v.  Newman,  9  Nev.  48,  16  Am.  Rep.  S;  Hamilton  ▼. 
S.,  11  qpio  435;  S.  V.  Johnson,  2  Ore.  115;  S.  v.  HiU,  19  sS.  Car.  435. 

§  89.  "If  a  Fatal  Injury  is  Inflicted  in  one  Place  and  the  Victim 
Ooes  to  Another  Place  and  Dies. ' ' 

The  statute  of  2  &  3  Edw.  VI  (1547),  c.  24,  begins  with  declaring, 
**  Forasmuch  as  the  most  necessary  office  and  duty  of  the  law  is  to 
preserve  and  save  the  life  of  man,  and  condignly  to  punish  such 
persons  that  unlawfully  and  wilfully  murder,  slay  or  destroy  men," 
and,  after  reciting  the  defects  in  the  previous  laws,  enacts,  **for 
redress  and  punishment  of  which  offenses  and  safeguard  of  man's 
life,  that  where  any  person  or  persons  hereafter  shall  be  feloniously 
stricken  or  poisoned  in  one  county,  and  die  of  the  same  stroke  or 
poisoning  in  another  county,  that  then  an  indictment  thereof 
founden  by  jurors  of  the  county  where  the  death  shall  happen, 
whether  it  shall  be  founden  before  the  coroner  upon  the  sight  of 
such  dead  body,  or  before  the  justices  of  peace  or  other  justices  or 
commissioners  which  shall  have  authority  to  inquire  of  such 
offenses,  shall  be  as  good  and  effectual  in  the  law,  as  if  the  stroke 
or  poisoning  had  been  committed  and  done  in  the  same  county 
where  the  party  shall  die,  or  where  such  indictment  shall  be  so 
founden;  any  law  or  usage  to  the  contrary  notwithstanding.''    * 


(New  Jersey  Sup.  Ct.,  1859.)     Death  Here  from  Injury  in  An- 
other State.     Indictment  for  manslaughter.     Plea  to  jurisdiction. 


I  89.  LCKJALITY  OP  THE  CRIME.  2«6 

Case  reserved.  VREDBNBURGH,  J.  *  *  *  The  defendant, 
we  must  assume,  was  a  citizen  of  the  state  of  New  York.  Nothing 
was  done  by  the  defendant  in  this  state.  When  the  blow  was  given, 
both  parties  were  out  of  its  jurisdiction,  and  within  the  jurisdic- 
tion of  the  state  of  New  York.  The  only  fact  connected  with  the 
offense,  alleged  to  have  taken  place  within  our  jurisdiction,  is  that 
after  the  injury,  the  deceased  came  into,  and  died  in  this  state. 
This  is  not  the  case  where  a  man  stands  on  the  New  York  side  of 
the  line,  and  shooting  across  the  border,  kills  one  in  New  Jersey. 
When  that  is  so,  the  blow  is  in  fact  struck  in  New  Jersey.  It  is 
the  defendant's  act  in  this  state.  The  passage  of  the  ball,  after  it 
crosses  the  boundary,  and  its  actual  striking,  is  the  continuous  act 
of  the  defendant.  In  all  cases  the  criminal  act  is  the  impinging  of 
the  weapon,  whatever  it  may  be,  on  the  person  of  the  party  injured, 
and  that  must  necessarily  be  where  the  impingement  happens.  And 
whether  the  sword,  the  ball,  or  any  other  missile,  passes  over  a 
boundary  in  the  act  of  striking,  is  a  matter  of  no  consequence.  * 
*  *  If  the  defendant  is  liable  here  at  all,  it  must  be  solely  be- 
cause the  deceased  came  and  died  here  after  he  was  injured.  Can 
that,  in  the  nature  of  things,  make  the  defendant  guilty  of  murder 
or  manslaughter  here?  If  it  can,  then  for  a  year  after  an  injury 
is  inflicted,  murder,  as  to  its  jurisdiction,  is  ambulatory  at  the 
option  of  the  party  injured,  and  becomes  punishable,  as  such,  where- 
ever  he  may  see  fit  to  die.  It  may  be  manslaughter,  in  its  various 
degrees,  in  one  place,  murder,  in  its  various  degrees,  in  another. 
Its  punishment  may  be  fine  in  one  country,  imprisonment,  whip- 
ping, beheading,  strangling,  quartering,  hanging,  or  torture  in  an- 
other, and  all  for  no  act  done  by  the  defendant  in  any  of  these 
jurisdictions,  but  only  because  the  party  injured  found  it  conveni- 
ent to  travel.  This  is  not  like  the  case  of  stolen  goods,  carried 
from  one  state  to  another,  or  of  leaving  the  state  for  any  pur- 
pose whatever.  •  •  *  We  may  exercise  acts  of  sovereignty 
over  the  wastes  of  ocean  or  of  land,  but  we  must  necessarily  stop 
at  the  boundary  of  another.  The  allegation  of  an  act  done  in  an- 
other sovereignty,  to  be  a  violation  of  our  own,  is  simply  alleging 
an  impossibility,  and  all  laws  to  punish  such  acts  are  necessarily 
void.  It  is  said  that  if  we  do  not  take  jurisdiction,  the  defendant 
will  go  unpunished,  inasmuch  as  the  party  injured,  not  dying  in 
New  York,  he  could  not  be  guilty  of  murder  there.  But  New  York 
may  provide  by  law  for  such  cases,  and  if  she  does  not,  it  is  their 
fault,  and  not  ours.  •  •  •  Lower  court  advised  that  no  crime  is 
charged.  S.  v.  Carter,  27  N.  J.  L.  (3  Dutch.)  499,  B.  407,  Kn.  365, 
Mi.  585. 

(Mich.  Sup.  Ct.,  1860.)  Constitutionality  of  Statute.  Tyler  in- 
jured Jones  while  both  were  aboard  an  American  boat  near  the 
Canadian  shore  of  the  St.  Clair  river,  of  which  boat  Jones  was 
master,  and  which  Tyler,  as  deputy  U.  S.  marshal,  was  attempting 
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to  attach  on  a  writ  from  the  U.  S.  D.  C.  for  district  of  Mich. ;  and 
of  the  wounds  so  received  Jones  afterwards  died  in  Michigan. 
Tyler  beiag  found  within  the  state,  was  indicted  for  murder,  and 
convicted.  On  error  to  the  supreme  court,  he  contended  that  no 
offense  was  committed  in  Michigan,  and  that  the  statute  making 
such  death  from  such  act  criminal  was  unconstitutional.  MAN- 
NING, J.  *  *  *  We  think  it  clearly  within  the  scope  of  the 
legislative  power.  •  •  *  The  expediency  or  policy  of  the  stat- 
ute has  nothing  to  do  with  its  constitutionality,  and  if  it  was  a 
legitimate  subject  of  inquiry  and  consideration  in  determining  the 
constitutional  question,  we  should  not  hesitate  in  the  present  in- 
stance to  declare  in  its  favor;  for  the  crime,  though  commenced  in 
Canada,  was  consummated  in  Michigan.  The  shooting  itself,  and 
the  wound  which  was  its  immediate  consequence,  did  not  constitute 
the  offense  of  which  the  prisoner  is  convicted.  Had  death  not 
ensued,  he  would  have  been  guilty  of  an  assault  and  battery,  not 
murder;  and  would  have  been  criminally  accountable  to  the  laws 
of  Canada  only.  But  the  consequences  of  the  shooting  were  not 
confined  to  Canada.  They  followed  Jones  into  Michigan,  where 
they  continued  to  operate  until  the  crime  was  consummated  in  his 
death.  If  such  a  killing  did  not  by  the  common  law  constitute 
murder  in  Michigan,  we  think  it  the  clear  intent  of  the  statute  to 
make  it  such,  to  the  same  extent  as  if  the  wounding  and  the  death 
had  both  occurred  in  the  state.  •  •  •  Martin,  C.  J.,  and  Chris- 
tiancy,  J.,  concurred.  Campbell,  J.,  dissented  on  the  ground  that 
no  part  of  the  criminal  act  of  the  defendant  was  done  at  the  place 
of  the  death.    Affirmed.    Tyler  v.  P.,  8  Mich.  320. 

(Mass.  Sup.  Judicial  Ct.,  1869.)  Death  on  Land  from  Injuries  at 
Sea.  Indictment  against  C.  H.  Macloon,  F.  Macloon,  and  Nic.  Kear- 
ney, for  manslaughter.  Kearney  and  C.  II.  Macloon  were  convicted, 
and  have  excepted.  GRAY,  J.  The  defendants,  the  one  a  citizen 
of  Maine,  and  the  other  a  British  subject,  have  been  convicted  in 
the  superior  court  in  Suffolk  of  manslaughter  of  a  man  who  died 
within  the  county  in  consequence  of  injuries  inflicted  by  them  upon 
him  in  a  British  merchant  ship  on  the  high  seas.  The  principal 
question  in  the  case  is  that  of  jurisdiction,  which  touches  the  sover- 
eign power  of  the  commonwealth  to  bring  to  justice  the  murderers 
of  those  who  die  within  its  borders.  This  question  has  been  ably 
and  thoroughly  argued,  and  has  received  the  consideration  which 
its  importance  demands.  The  statute  on  which  the  defendants  were 
indicted,  after  prescribing  the  punishment  for  murder  and  man- 
slaughter, provides  that  **if  a  mortal  wound  is  given,  or  other  vio- 
lence or  injury  inflicted,  or  poison  is  administered,  on  the  high 
seas,  or  on  land  either  within  or  without  the  limits  of  this  state,  by 
means  whereof  death  ensues  in  any  county  thereof,  such  offense 
may  be  prosecuted  and  punished  in  the  county  where  the  death  hap- 
pens "     Gen.  Sts.,  c.  171,  §19.     This  statute  is  founded  upon  the 
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general  power  of  the  legislature,  except  so  far  as  restrained  by  the 
constitutions  of  the  commonwealth  and  of  the  United  States,  to 
declare  any  wilful  or  negligent  act  which  causes  an  injury  to  per- 
son or  property  within  its  territory  to  be  a  crime,  and  to  provide 
for  the  punishment  of  the  offender  upon  being  apprehended  within 
its  jurisdiction.  •  •  *  The  general  principle,  that  a  man  who 
does  a  criminal  act  in  one  county  or  state  may  be  held  liable  for 
its  continuous  operation  in  another,  has  been  affirmed  in  various 
other  cases.  *  •  *  The  crime  not  being  murder  or  manslaughter 
before  the  death,  an  indictment  alleging  the  stroke  at  one  day  and 
place,  and  the  death  at  another  day  and  place,  is  good  if  it  alleges 
the  murder  or  manslaughter  to  have  been  at  the  time  and  place  of 
the  death,  but  bad  if  it  alleges  that  the  defendant  killed  and  mur- 
dered the  deceased  at  the  day  and  place  at  which  the  stroke  was 
given,  **for,"  in  the  words  of  Lord  Coke,  *' though  to  some  purpose 
the  death  hath  relation  to  the  blow,  yet  this  relation,  being  a  fiction 
in  law,  maketh  not  the  felony  to  be  then  committed."  2  Inst.  318, 
1  Hale  P.  C.  427,  2  Hale  P.  C.  188.  *  *  •  The  legislature  of 
the  commonwealth,  from  an  earlier  period,  has  asserted  the  right 
of  punishing  such  crimes  in  the  county  where  they  take  final  effect 
by  destroying  life.  At  February  term,  1795,  of  this  court  in  Suf- 
folk, a  conviction  of  manslaughter  at  common  law  was  had  upon  an 
indictment  charging  that  Joseph  Hood  on  the  high  seas  mortally 
injured  John  Antony,  by  assaulting  and  beating  him  with  a  rope 
and  a  stave  and  his  hands  and  feet,  and  exposing  him,  without 
sufficient  covering,  to  the  cold,  winds,  and  storms,  and  depriving 
him  of  necessary  food,  of  all  which  injuries  he  languished  on  the 
high  seas  and  at  Boston  in  said  county,  and  died  at  Boston.  At 
August  term,  1795,  judgment  was  arrested,  upon  the  ground  that 
the  indictment  charged  that  the  cause  of  death  arose  on  the  high 
seas  and  not  within  the  jurisdiction  of  this  court.  Hood's  Case, 
Rec.  1795,  fol.  216,  and  papers  on  file.  It  was  to  cure  the  defect 
thus  declared  to  exist  in  our  law,  that  the  legislature  at  its  next 
session,  on  Feb.  15,  1796,  passed  the  St.  of  1795,  c.  45,  §  2.  *  *  * 
The  most  plausible  form  of  the  argument  against  the  jurisdiction 
is,  that  the  coming  into  the  state  is  the  act,  not  of  the  wrong-doer, 
but  of  the  injured  person,  and  therefore  should  not  subject  the 
former  to  the  jurisdiction,  merely  because  the  latter  happens  to  die 
there.  But  it  is  the  nature  and  the  right  of  every  man  to  move 
about  at  his  pleasure,  except  so  far  as  restrained  by  law ;  and  who- 
ever gives  him  a  mortal  blow  assumes  the  risk  of  this,  and  in  view 
of  the  law,  as  in  that  of  morals,  takes  his  life  wherever  he  happens 
to  die  of  that  wound;  and  may  be  there  punished  if  the  laws  of  the 
country  have  been  so  framed  as  to  cover  such  a  case.  •  *  • 
Neither  of  the  statutes  of  the  commonwealth  upon  this  subject  has 
ever  contained  any  words  limiting  the  description  of  the  persons  by 
whom  the  offense  might  be  committed,  and  the  existing  statute 
clearly  manifests  the  intention  of  the  legislature  to  punish  all  who 
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without  legal  justification  cause  the  death  of  any  person  within 
the  commonwealth,  wherever  the  first  wrongful  act  is  done,  or  of 
whatever  country  the  wrong-doer  is  a  citizen.  The  power  of  the 
commonwealth  to  punish  the  causing  of  death  within  its  jurisdic- 
tion is  wholly  independent  of  the  power  of  the  United  States,  or 
of  the  nation  to  which  the  vessel  belongs,  to  punish  the  inflicting  of 
the  injury  on  the  high  seas.  And  upon  full  consideration  the  court 
is  unanimously  of  opinion  that  there  is  nothing  in  the  constitution 
or  laws  of  the  United  States,  the  law  of  nations,  or  the  constitution 
of  the  commonwealth  to  restrain  the  legislature  from  enacting  such 
a  statute.  •  *  •  Exceptions  overruled.  0.  v.  Macloon,  101 
Mass.  1,  100  Am.  Dec.  89,  B.  409,  F.  336. 

(Md.  Ct.  of  App.,  1892.)  Death  in  Another  State  from  Wound 
Given  Here.  Indictment  for  murder.  Demurrer  overruled  and  de- 
fendant brings  error.  ALVEY,  C.  J.  *  *  *  The  death  occur- 
ring in  Philadelphia  as  the  result  of  the  mortal  wound  inflicted  in 
Maryland,  the  question  presented  on  demurrer  to  the  third  and 
fourth  counts  of  the  indictment  is  one  in  regard  to  which  some 
doubts,  it  would  appear,  were  entertained  in  the  early  days  of  the 
English  common  law.  These  doubts  seem  to  have  had  their  founda- 
tion in  certain  maxims  and  practice  that  originally  obtained  in 
respect  to  the  venue  for  the  trial  of  facts,  the  reason  for  which  has 
long  since  ceased  to  exist;  it  being  supposed,  in  the  early  periods 
of  the  English  law,  that  it  was  necessary  that  the  jury  should  come 
from  the  vicinage  where  the  matters  of  fact  occurred,  and  there- 
fore be  better  qualified  to  investigate  and  discover  the  truth  of  the 
transaction  than  persons  living  at  a  distance  from  the  scene  could 
be.  Hence  the  venue  was  always  regarded  as  a  matter  of  sub- 
stance ;  and  where,  at  the  common  law,  the  commission  of  an  offense 
was  commenced  in  one  county  and  consummated  in  another,  the 
venue  could  be  laid  in  neither,  and  the  offender  went  altogether 
unpunished.  And  even  in  the  case  of  murder,  if  the  mortal  wound 
was  inflicted  or  poison  administered,  in  one  county,  and  the  party 
died  in  consequence  of  the  wound  or  poison  in  another,  it  was 
doubted  by  some  whether  the  murderer  could  be  punished  in  either 
county;  for  it  was  supposed  that  a  jury  of  the  first  could  not  take 
cognizance  of  the  death  in  the  second,  and  a  jury  of  the  second 
could  not  inquire  of  the  wounding  or  poisoning  in  the  first;  and 
so  the  felon  would  escape  punishment  altogether.  1  Chit.  Cr.  Law 
177.  This,  doubt  was  founded  in  a  mere  technicality,  and  savored  so 
much  of  a  senseless  nicety,  that  it  was  deemed  a  reproach  to  the 
law;  and  to  remove  all  doubt,  and  to  fix  a  certain  venue  for  the 
trial  of  the  crime,  St.  2  &  3  Edw.  6,  was  passed.  *  *  *  By  §  278 
of  Art.  27  of  the  Code,  codified  from  §  17  of  the  Act  of  1809,  c.  138, 
it  is  provided  that  **if  any  person  be  feloniously  stricken  or  poi- 
soned in  one  county,  and  die  of  the  same  stroke  or  poison  in  an- 
other county,  within  one  year  thereafter,  the  offender  shall  be  tried 
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in  the  cotrt  within  whose  jurisdiction  such  county  lies  where  the 
stroke  or  poison  was  given;  and  in  like  manner,  an  accessory  to 
murder  or  felony  committed,  shall  be  triel  by  the  court  within  whose 
jurisdiction  such  person  became  accessory/'  This  statute,  as  will 
be  observed,  conforms  neither  to  St.  2  &  3  Edw.  6,  nor  to  that  of 
2  G.  2 ;  but  it  is,  as  we  think  is  manifest,  simply  in  confirmation  or 
declaratory  of  the  common  law.  This,  we  think,  is  made  clear  upon 
examination  of  text  writers  of  high  authority,  and  by  judicial  deci- 
sions of  courts  entitled  to  great  weight  in  the  determination  of  such 
a  question.  And  if  this  provision  of  our  code  be  simply  declaratory 
of  the  common  law,  as  we  suppose  it  to  be,  the  same  reason  and 
principle  equally  apply  to  the  case  where  the  mortal  blow  or  poison 
is  given  in  any  county  in  this  state,  and  the  party  so  stricken  or 
poisoned  shall,  in  consequence  of  the  blow  or  poison,  die  out  of  the 
state,  within  the  year  and  a  day  after  the  blow  given  or  poison 
administered,  as  to  the  case  provided  for  by  the  terms  of  the  stat- 
ute. In  such  case  it  is  the  law  of  Maryland  that  is  violated,  and 
not  the  law  of  the  state  where  death  may  happen  to  occur.  By  the 
felonious  act  of  the  accused,  not  only  is  there  a  great  personal 
wrong  inflicted  upon  the  party  assaulted  or  mortally  wounded, 
while  under  the  protection  of  the  law  of  the  state,  but  the  peace  and 
dignity  of  the  state  where  the  act  is  perpetrated  is  outraged;  and 
though  death  may  not  immediately  follow,  yet  if  it  does  follow  as 
a  consequence  of  the  felonious  act  within  the  year,  the  crime  of 
murder  is  complete.  In  inflicting  the  mortal  wound  then  and  there, 
the  accused  expends  his  active  agency  in  producing  the  crime,  no 
matter  where  the  injured  party  may  languish,  or  where  he  may 
die,  if  death  ensues  within  the  time,  and  as  a  consequence  of  the 
stroke  or  poison  given.  The  grade  and  characteristics  of  the  crime 
are  determined  immediately  that  death  ensues,  and  that  result  re- 
lates back  to  the  original  felonious  wounding  or  poisoning.  The 
giving  the  blow  that  caused  the  death  constitutes  the  crime.  *  • 
•    Affirmed.    Stout  v.  S.,  76  Md.  317,  25  Atl.  299,  Kn.  386. 

Aec.  S.  Y.  Gessert  (1876),  81  Minn.  869,  B.  40a 


EXTRADITION  AND  RENDITION. 

§  90.  Foreign  extradition  depends  on  the  treaties  with  the  several 
nations;  interstate  rendition  depends  on  the  United  States  constitu- 
tion and  the  acts  of  Congress. 

(U.  S.  Sup.  Ct.,  1860.)  ''A  Person  (Jharged"— Duty  and  Rights 
of  State  Applied  To.  Motion  for  mandamus  in  behalf  of  Kentucky 
to  compel  the  governor  of  Ohio  to  surrender  Lago  as  a  fugitive 
from  prosecution  for  seducing  and  enticing  away  a  slave  and  aid- 
ing her  in  attempting  to  escape.    The  governor  of  Ohio  had  refused, 
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on  advice  of  the  attorney  general  of  the  state  that  no  crime  was 
charged.  TANEY,  C.  J.  •  •  *  The  clause  of  the  constitution 
which  has  given  rise  to  this  controversy  is  in  the  following  words: 
"A  person  charged  in  any  state  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice,  and  be  found  in  another  state,  shall,  on 
demand  of  the  executive  authority  of  the  state  from  which  he  fled, 
be  delivered  up,  to  be  removed  to  the  state  having  jurisdiction  of 
the  crime."  Looking  to  the  language  of  the  clause,  it  is  difficult  to 
comprehend  how  any  doubt  could  have  arisen  as  to  its  meaning  and 
construction.  The  words,  ** treason,  felony,  or  other  crime,"  in 
their  plain  and  obvious  import,  as  well  as  in  their  legal  and  tech- 
nical sense,  embrace  every  act  forbidden  and  made  punishable  by  a 
law  of  the  state.  The  word  ** crime"  of  itself  includes  every  offense, 
from  the  highest  to  the  lowest  in  the  grade  of  offenses,  and  includes 
what  are  called  **  misdemeanors, "  as  well  as  treason  and  felony. 
4  Bl.  Com.  5,  6,  and  note  3,  Wendall's  edition.  *  •  •  And  as 
the  states  of  this  union,  although  united  as  one  nation  for  certain 
specified  purposes,  are  yet,  so  far  as  concerns  their  internal  govern- 
ment, separate  sovereignties,  independent  of  each  other,  it  was  obvi- 
ously deemed  necessary  to  show,  by  the  terms  used,  that  this  com- 
pact was  not  to  be  regarded  or  construed  as  an  ordinary  treaty  for 
extradition  between  nations  altogether  independent  of  each  other, 
but  was  intended  to  embrace  political  offenses  against  the  sover- 
( ignty  of  the  state,  as  well  as  all  other  crimes.  And  as  treason  was 
also  a  ** felony"  (4  Bl.  Com.  94),  it  was  necessary  to  insert  those 
words,  to  show,  in  laoguage  that  could  not  be  mistaken,  that  politi- 
cal offenders  were  included  in  it.  For  this  was  not  a  compact  of 
peace  and  comity  between  separate  nations  who  had  no  claim  on 
each  other  for  mutual  support,  but  a  compact  binding  them  to  give 
aid  and  assistance  to  each  other  in  executing  their  laws,  and  to 
support  each  other  in  preserving  order  and  law  within  its  confines, 
whenever  such  aid  was  needed  and  required ;  for  it  is  manifest  that 
the  statesmen  who  framed  the  constitution  were  fully  sensible,  that 
trom  the  complex  character  of  the  government,  it  must  fail  unless 
the  states  mutually  supported  each  other  and  the  general  govern- 
ment; and  that  nothing  would  be  more  likely  to  disturb  its  peace, 
and  end  in  discord,  than  permitting  an  offender  against  the  laws 
of  a  state,  by  passing  over  a  mathematical  line  which  divides  it 
from  another,  to  defy  its  process,  and  stand  ready,  under  the  pro- 
tection of  the  state,  to  repeat  the  offense  as  soon  as  another  oppor- 
tunity offered.  •  •  •  Looking,  therefore,  to  the  words  of  the 
constitution — to  the  obvious  policy  and  necessity  of  this  provision 
to  preserve  harmony  between  states,  and  order  and  law  within  their 
respective  borders,  and  to  its  early  adoption  by  the  colonies,  and 
then  by  the  confederated  states,  whose  mutual  interest  it  was  to 
give  each  other  aid  and  support  whenever  it  was  needed — ^the  con- 
clusion is  irresistible,  that  this  compact  engrafted  in  the  constitu- 
tion included,  and  was  intended  to  include,  every  offense  made  pun- 


i  90.  EXTRADITION  AND  RENDITION.  301 

ishable  by  the  law  of  the  state  in  which  it  was  committed,  and  that 
it  gives  the  right  to  the  executive  authority  of  the  state  to  demand 
the  fugitive  from  the  executive  authority  of  the  state  in  which  he 
is  found;  that  the  right  given  to  *' demand ''  implies  that  it  is  an 
absolute  right;  and  it  follows  that  there  must  be  a  correlative  obli- 
gation to  deliver,  without  any  reference  to  the  character  of  the 
crime  charged,  or  to  the  policy  or  laws  of  the  state  to  which  the 
fugitive  has  fled.  *  *  *  It  will  be  observed,  that  the  judicial 
acts  which  are  necessary  to  authorize  the  demand  are  plainly  speci- 
fied in  the  act  of  congress;  and  the  certificate  of  the  executive 
authority  is  made  conclusive  as  to  their  verity  when  presented  to 
the  executive  of  the  state  where  the  fugitive  is  found.  He  has  no 
right  to  look  behind  them,  or  to  question  them,  or  to  look  into  the 
character  of  the  crime  specified  in  this  judicial  proceeding.  The 
duty  which  he  is  to  perform  is,  as  we  have  already  said,  merely 
ministerial — that  is,  to  cause  the  party  to  be  arrested,  and  delivered 
to  the  agent  or  authority  of  the  state  where  the  crime  was  com- 
mitted. *  •  •  The  objection  made  to  the  validity  of  the  indict- 
ment is  altogether  untenable.  Kentucky  has  an  undoubted  right 
to  regulate  the  forms  of  pleading  and  process  in  her  own  courts, 
in  criminal  as  well  as  civil  cases,  and  is  not  bound  to  conform  to 
those  of  any  other  state.  And  whether  the  charge  against  Lago  is 
legally  and  sufficiently  laid  in  this  indictment  according  to  the  laws 
of  Kentucky,  is  a  judicial  question  to  be  decided  by  the  courts  of 
the  state,  and  not  by  the  executive  authority  of  the  state  of  Ohio. 
The  demand  being  thus  made,  the  act  of  congress  declares,  that  **it 
shall  be  the  duty  of  the  executive  authority  of  the  state'*  to  cause 
the  fugitive  to  be  arrested  and  secured,  and  delivered  to  the  agent 
of  the  demanding  state.  The  words,  **it  shall  be  the  duty,"  in 
ordinary  legislation,  imply  the  assertion  of  the  power  to  command 
and  to  coerce  obedience.  But  looking  to  the  subject-matter  of  this 
law,  and  the  relations  which  the  United  States  and  the  several 
states  bear  to  each  other,  the  court  is  of  opinion,  the  words  **it  shall 
be  the  duty"  were  not  used  as  mandatory  and  compulsory,  but  as 
declaratory  of  the  moral  duty  which  this  compact  created,  when 
congress  had  provided  the  mode  of  carrying  it  into  execution.  The 
act  does  not  provide  any  means  to  compel  the  execution  of  this 
duty,  nor  inflict  any  punishment  for  neglect  or  refusal  on  the  part 
of  the  executive  of  the  state.  *  •  •  And  it  would  seem  that 
when  the  constitution  was  framed,  and  when  this  law  was  passed, 
it  was  confidently  believed  that  a  sense  of  justice  and  of  mutual 
interest  would  insure  a  faithful  execution  of  this  constitutional  pro- 
vision by  the  executive  of  every  state,  for  every  state  had  an  equal 
interest  in  the  execution  of  a  compact  absolutely  essential  to  their 
peace  and  well-being  in  their  internal  concerns,  as  well  as  members 
of  the  union.  Hence,  the  use  of  the  words  ordinarily  employed 
when  an  undoubted  obligation  is  required  to  be  performed,  **it 
shall  be  his  duty."    But  if  the  governor  of  Ohio  refuses  to  discharge 
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this  duty,  there  is  no  power  delegated  to  the  general  government, 
either  through  the  judicial  department  or  any  other  department,  to 
use  any  coercive  means  to  compel  him.  And  upon  this  ground  the 
motion  for  the  mandamus  must  be  overruled.  Kentucky  ▼.  Denni- 
son,  65  U.  S.  (24  How.)  66,  16  L.  Ed.  717,  B.  943. 

(Iowa  Sup.  Ct.,  1878.)  "Who  Shall  Flee."  Appeal  from  an  or- 
der of  the  circuit  court  granting  a  writ  of  habeas  corpus  for  release 
from  arrest  under  an  order  of  the  governor  on  extradition  from  the 
governor  of  Massachusetts  on  a  charge  that  the  petitioner  had  fled 
from  prosecution  there  for  obtaining  money  there  by  means  of  a 
letter  written  and  mailed  in  Iowa  to  persons  in  Boston,  by  means 
of  which  they  were  defrauded.  It  is  not  claimed  that  petitioner  was 
ever  in  Massachusetts.  SEEVERS,  J.  *  *  *  It  is  diflScult  to  see 
how  one  can  flee  who  stands  still.  That  there  must  be  an  actual 
fleeing  we  think  is  clearly  recognized  by  the  constitution  of  the 
United  States.  The  words  "who  shall  flee''  do  not  include  a  person 
who  never  was  in  the  country  from  which  he  is  said  to  have  fled. 
It  is  urged,  however,  that  the  plaintiffs  were  constructively  in 
Massachusetts  at  the  time  the  crime  is  alleged  to  have  been  com- 
mitted, and  that  they  have  constructively  fled  therefrom.  •  •  • 
Granting  that  a  crime  may  be  thus  committed,  the  question  before 
us  is  whether,  then,  the  state  of  Iowa  is  bound  to  surrender  a  citi- 
zen to  the  state  in  which  the  crime  was  committed?  This  depends 
upon  the  obligation  in  this  respect  imposed  by  the  constitution  of 
the  United  States.  Before  it  can  be  said  there  is  such  an  obligation, 
two  things  must  appear.  There  must  be — First,  a  crime  charged; 
and,  second,  that  the  person  charged  is  a  fugitive  from  justice ;  that 
is  to  say,  "that  he  has  fled  from  the  state  in  which  he  is  charged 
with  the  crime  to  escape  punishment."  Such  must  be  the  legal 
effect  of  his  fleeing.  In  other  words,  he  must  have  been  in  the  state, 
committed  the  crime,  and  fled.  •  •  •  Affirmed.  Jones  v. 
Leonard,  50  Iowa  106,  32  Am.  Rep.  116,  B.  950. 

(U.  S.  Sup.  Ct.,  1886.)  Kidnaped  Abroad.  Error  to  the  supreme 
court  of  Illinois,  to  reverse  a  judgment  affirming  a  conviction  of 
larceny  on  plea  of  not  guilty  entered  by  the  court  on  Ker's  refusal 
to  plead  further  on  sustaining  demurrer  to  his  plea  in  abatement  of 
the  indictment.  The  matter  in  abatement  was  that  Ker  was  kid- 
naped in  Peru  without  process  or  authority  and  brought  to  Illinois 
to  be  apprehended  and  tried.  MILLER,  J  *  *  *  The  main 
proposition  insisted  on  by  counsel  for  plaintiff  in  error  in  this  court 
is,  that  by  virtue  of  the  treaty  of  extradition  with  Peru  the  defend- 
ant acquired  by  his  residence  in  that  country  a  right  of  asylum,  a 
right  to  be  free  from  molestation  for  the  crime  committed  in  Illinois, 
a  positive  right  in  him  that  he  should  only  be  forcibly  removed  from 
Peru  to  the  state  of  Illinois  in  accordance  with  the  provisions  of  the 
treaty,  and  that  this  right  is  one  which  he  can  assert  in  the  courts  of 
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the  United  States  in  all  cases,  whether  the  removal  took  place  under 
proceedings  sanctioned  by  the  treaty,  or  under  proceedings  which 
were  in  total  disregard  of  that  treaty,  amounting  t;o  an  unlawful 
and  unauthorized  kidnaping.  •  •  *  There  is  no  language  in  this 
treaty,  or  in  any  other  treaty  made  by  this  country  on  the  subject 
of  extradition,  of  which  we  are  aware,  which  says  in  terms  that  a 
party  fleeing  from  the  United  States  to  escape  punishment  for  crime 
becomes  thereby  entitled  to  an  asylum  in  the  country  to  which  he 
has  fled ;  indeed,  the  absurdity  of  such  a  proposition  would  at  once 
prevent  the  making  of  a  treaty  of  that  kind.  It  will  not  be  for  a 
moment  contended  that  the  government  of  Peru  could  not  have 
ordered  Ker  out  of  the  country  on  his  arrival,  or  at  any  period  of 
his  residence  there.  If  this  could  be  done  what  becomes  of  his  right 
of  asylum  f  Nor  can  it  be  doubted  that  the  government  of  Peru 
could  of  its  own  accord,  without  any  demand  from  the  United  States, 
have  surrendered  Ker  to  an  agent  of  the  state  of  Illinois,  and  that 
such  surrender  would  have  been  valid  within  the  dominions  of 
Peru.  It  is  idle,  therefore,  to  claim  that,  either  by  express  terms  or 
by  implication,  there  is  given  to  a  fugitive  from  justice  in  one  of 
these  countries  any  right  to  remain  and  reside  in  the  other;  and  if 
the  right  of  asylum  means  anything,  it  must  mean  this.  The  right  of 
the  government  of  Peru  voluntarily  to  give  a  party  in  Ker's  condi- 
tion an  asylum  in  that  country,  is  quite  a  different  thing  from  the 
right  in  him  to  demand  and  insist  upon  security  in  such  an  asylum. 
The  treaty,  so  far  as  it  regulates  the  right  of  asylum  at  all,  is  in- 
teuded  to  limit  this  right  in  the  case  of  one  who  is  proved  to  be  a 
criminal  fleeing  from  justice,  so  that,  on  proper  demand  and  •  pro- 
ceedings had  therein,  the  government  of  the  country  of  the  asylum 
shall  deliver  him  up  to  the  country  where  the  crime  was  committed. 
And  to  this  extent,  and  to  this  alone,  the  treaty  does  regulate  or 
impose  a  restriction  upon  the  right  of  the  government  of  the  coun- 
try of  the  asylum  to  protect  the  criminal  from  removal  therefrom. 
In  the  case  before  us,  the  plea  shows,  that,  although  Julian  went  to 
Peru  with  the  necessary  papers  to  procure  the  extradition  of  Ker 
under  the  treaty,  those  papers  remained  in  his  pocket  and  were 
never  brought  to  light  in  Peru;  that  no  steps  were  taken  under 
them ;  and  that  Julian,  in  seizing  upon  the  person  of  Ker  and  carry- 
ing him  out  of  the  territory  of  Peru  into  the  United  States,  did  not 
act  nor  profess  to  act  under  the  treaty.  In  fact,  that  treaty  was  not 
called  into  operation,  was  not  relied  upon,  was  not  made  the  pretext 
of  arrest,  and  the  facts  show  that  it  was  a  clear  case  of  kidnaping 
within  the  dominions  of  Peru,  without  any  pretense  of  authority 
under  the  treaty  or  from  the  government  of  the  United  States. 

[Oonviction  of  Different  Offenses.]  In  the  case  of  U.  S.  v. 
Rauscher,  just  decided,  119  U.  S.  407,  7  S.  Ct.  234,  and  considered 
with  this,  the  effect  of  extradition  proceedings  under  a  treaty  was 
very  fully  considered,  and  it  was  there  held,  that,  when  a  party  was 
duly  surrendered,  by  proper  proceedings,  under  the  treaty  of  1842 
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with  Great  Britain,  he  came  to  this  country  clothed  with  the  pro- 
tection which  the  nature  of  such  proceedings  and  the  true  construc- 
tion of  the  treaty  gave  him.  One  of  the  rights  with  which  he  was 
thus  clothed,  both  in  regard  to  himself  and  in  good  faith  to  the  coun- 
try which  had  sent  him  here,  was,  that  he  should  be  tried  for  no 
other  offense  than  the  one  for  which  he  was  delivered  under  the 
extradition  proceedings.  If  Ker  had  been  brought  to  this  country 
by  proceedings  under  the  treaty  of  1870-74  with  Peru,  it  seems 
probable,  from  the  statement  of  the  case  in  the  record,  that  he  might 
have  successfully  pleaded  that  he  was  extradited  for  larceny,  and 
convicted  by  the  verdict  of  a  jury  of  embezzlement;  for  the  state- 
ment in  the  plea  is,  that  the  demand  made  by  the  president  of 
the  United  States,  if  it  had  been  put  in  operation,  was  for  an  ex- 
tradition for  larceny,  although  some  forms  of  embezzlement  are 
mentioned  in  the  treaty  as  subjects  of  extradition.  But  it  is  quite  a 
different  case  when  the  plaintiff  in  error  comes  to  this  country  in 
the  manner  in  which  he  was  brought  here,  clothed  with  no  rights 
which  a  proceeding  under  the  treaty  could  have  given  him, 
and  no  duty  which  this  country  owes  to  Peru  or  to  him.  •  *  • 
Affirmed.  Ker  v.  Illinois,  119  U.  S.  436,  7  S.  Ct.  225,  30  L.  Ed.  421, 
B.  939. 

(U.  S.  Sup.  Ct.,  1888.)  Kidnaped  in  Another  State.  Two  peti- 
tions in  the  district  court  of  the  United  States  for  the  district  of 
Kentucky,  one  by  the  governor  of  West  Virginia,  the  other  by 
Mahon,  both  praying  that  a  writ  of  habeas  corpus  issue  to  require 
Abner  Justice,  jailor  of  Pike  county,  to  produce  the  body  of  Mahon, 
show  the  cause  of  his  detention  and  abide  the  order  of  the  court. 
The  jailor  made  return  that  he  held  Mahon  by  virtue  of  process 
from  the  criminal  court  of  the  county  to  answer  indictments  for 
murder  committed  in  the  county  where  he  was  arrested;  and  it 
was  further  shown  that  one  Phillips  having  requisition  from  the 
governor  of  Kentucky  to  the  governor  of  West  Virginia  for  the  sur- 
render of  Mahon  to  answer  the  above  charge  of  murder,  and  being 
unable  to  get  the  warrant  from  the  governor  of  West  Virginia,  had 
forcibly  seized  Mahon  in  West  Virginia  and  carried  him  to  Ken- 
tucky, where  he  was  arrested.  On  hearing  and  considering  these  facts, 
the  court  ordered  Mahon  returned  to  the  jailor  to  hold  to  answer 
the  charge  against  him.  On  appeal  to  the  circuit  court  the  judg- 
ment was  affirmed,  and  petitioners  appealed  to  this  court.  FIELD, 
J.  •  *  *  The  surrender  of  the  fugitives  in  such  cases  to  the 
state  whose  laws  have  been  violated  is  the  only  aid  provided  by  the 
laws  of  the  United  States  for  the  punishment  of  depredations  and 
violence  committed  in  one  state  by  intruders  and  lawless  bands  from 
another  state.  *  *  *  No  mode  is  provided  by  which  a  person 
unlawfully  abducted  from  one  state  to  another  can  be  restored  to 
the  state  from  which  he  was  taken,  if  held  upon  any  process  of  law 
for  offenses  against  the  state  to  which  he  has  been  carried.    If  not 
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thus  held,  he  can,  like  any  other  person  wrongfully  deprived  of  his 
liberty,  obtain  his  release  on  habeas  corpus.  •  •  •  As  to  the 
removal  from  the  state  of  the  fugitive  from  justice  in  a  way  other 
than  that  which  is  provided  by  the  second  section  of  the  fourth 
article  of  the  constitution,  which  declares  that  **a  person  charged 
in  any  state  with  treason,  felony,  or  other  crime,  who  shell  flee 
from  justice,  and  be  found  in  another  state,  shall,  on  demand  of 
the  executive  authority  of  the  state  from  which  he  fled,  be  delivered 
up  to  be  removed  to  the  state  having  jurisdiction  of  the  crime, ' '  and 
the  laws  passed  by  congress  to  carry  the  same  into  effect, — ^it  is  not 
perceived  how  that  fact  can  affect  his  detention  upon  a  warrant  for 
the  commission  of  a  crime  within  the  state  to  which  he  is  carried. 
The  jurisdiction  of  the  court  in  which  the  indictment  is  found  is 
not  impaired  by  the  manner  in  which  the  accused  is  brought  before 
It.  There  are  many  adjudications  to  this  purport  cited  by  counsel 
on  the  argument,  to  some  of  which  we  will  refer.  [Reviewing  sev- 
eral.] •  •  •  There  is,  indeed,  an  entire  concurrence  of  opinion 
as  to  the  ground  upon  which  a  release  of  the  appellant  in  the  pres- 
ent case  is  asked,  namely,  that  his  forcible  abduction  from  another 
state,  and  conveyance  within  the  jurisdiction  of  the  court  holding 
him,  is  no  objection  to  his  detention  and  trial  for  the  offense  charged. 
They  all  proceed  upon  the  obvious  ground  that  the  offender  against 
the  law  of  the  state  is  not  relieved  from  liability  because  of  personal 
injuries  received  from  private  parties,  or  because  of  indignities 
committed  against  another  state.  It  would  indeed  be  a  strange  con-, 
elusion,  if  a  party  charged  with  a  criminal  offense  could  be  excused 
from  answering  to  the  government  whose  laws  he  had  violated,  be- 
cause other  parties  had  done  violence  to  him,  and  also  committed 
an  offense  against  the  laws  of  another  state.  •  *  •  Affirmed. 
Bradley  and  Harlan,  J  J.,  dissenting.  Mahon  v.  Justice,  127  U.  S. 
700,  8  S.  Ct.  1204,  32  L.  Ed.  283. 

(U.  S.  Sup.  Ct.,  18^.)  Surrender  on  One  Charge  and  Oonviction 
on  Another.  Error  to  the  supreme  court  of  Georgia  to  reverse  a 
conviction  on  an  indictment  for  forgery.  He  had  been  surrendered 
by  the  governor  of  New  York  and  brought  to  Georgia  on  requisition, 
to  answer  an  indictment  for  being  a  common  cheat  and  swindler. 
After  his  arrival  he  was  indicted  and  convicted  on  the  present 
charge.  JACKSON,  J.  *  •  *  The  proposition  advanced  on  be- 
half of  the  plaintiff  in  error  in  support  of  the  federal  right  claimed 
to  have  been  denied  him,  is,  that,  inasmuch  as  interstate  rendition 
can  only  be  effected  when  the  person  demanded  as  a  fugitive  from 
justice  is  duly  charged  with  some  particular  offense,  or  offenses, 
his  surrender  upon  such  demand  carries  with  it  the  implied  con- 
dition that  he  is  to  be  tried  alone  for  the  designated  crime,  and  that 
in  respect  to  all  offenses  other  than  those  specified  in  the  demand 
for  his  surrender,  he  has  the  same  right  of  exemption  as  a  fugitive 
from  justice  extradited  from  a  foreign  nation.  This  proposition  as- 
20 
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sumes,  as  is  broadly  claimed,  that  the  states  of  the  union  are  inde- 
pendent governments,  having  the  full  prerogatives  and  powers  of 
nations,  except  what  have  been  conferred  upon  the  general  govern- 
ment, and  not  only  have  the  right  to  grant,  but  do,  in  fact,  afford  to 
all  persons  within  their  boundaries  an  asylum  as  broad  and  secure 
as  that  which  independent  nations  extend  over  their  citizens  and 
inhabitants.  *  *  *  If  a  fugitive  may  be  kidnapped  or  unlaw- 
fully abducted  from  the  state  or  country  of  refuge,  and  be,  there- 
after, tried  in  the  state  to  which  he  is  forcibly  carried,  without  vio- 
lating any  right  or  immunity  secured  to  him  by  the  constitution 
and  laws  of  the  United  States,  it  is  difficult  to  understand  upon 
what  sound  principle  can  be  rested  the  denial  of  a  state's  authority 
or  jurisdiction  to  try  him  for  another  or  different  offense  than  that 
for  which  he  was  surrendered.  If  the  fugitive  be  regarded  as  not 
lawfully  within  the  limits  of  the  state  in  respect  to  any  other  crime 
than  the  one  on  which  his  surrender  was  effected,  still  that  fact  does 
not  defeat  the  jurisdiction  of  its  courts  to  try  him  for  other  offenses, 
any  more  than  if  he  had  been  brought  within  such  jurisdiction 
forcibly  and  without  any  legal  process  whatever.  •  *  *  To  ap- 
ply the  rule  of  international  or  foreign  extradition,  as  announced 
in  United  States  v.  Rauscher,  119  U.  S.  407,  to  interstate  rendition 
involves  the  confusion  of  two  essentially  different  things,  which 
rest  upon  entirely  different  principleid.  In  the  former  the  extra- 
dition depends  upon  treaty  contract  or  stipulation,  which  rests  upon 
good  faith,  and  in  respect  to  which  the  sovereign  upon  whom  the 
demand  is  made  can  exercise  discretion,  as  well  as  investigate  the 
charge  on  which  the  surrender  is  demanded,  there  being  no  rule  of 
comity  under  and  by  virtue  of  which  independent  nations  are  re- 
quired or  expected  to  withhold  from  fugitives  within  their  juris- 
diction the  right  of  asylum.  In  the  matter  of  interstate  rendition, 
however,  there  is  the  binding  force  and  obligation,  not  of  contract, 
but  of  the  supreme  law  of  the  land,  which  imposes  no  conditions 
or  limitations  upon  the  jurisdiction  and  authority  of  the  state  to 
which  the  fugitive  is  returned.  •  •  *  Affirmed.  Lascelles  v. 
Georgia,  148  U.  S.  537,  13  S.  Ct.  687,  37  L.  Ed.  549,  B.  952. 

FORMER  JEOPARDY. 

§  91.  Old  maxim.  The  life  of  a  man  shall  not  be  twice  put  in 
jeopardy  for  one  and  the  same  offense. 

U.  b.  Const.,  Amend.  5.     *    *    *    Nor  shall  any  person  be  subject 

for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or  limb. 
«     •     • 

Oal.  Const.,  Art.  1,  §  13.  *  *  *  No  person  shall  be  twice  put 
in  jeopardy  for  the  same  offense. 

Mich.  Const.,  Art.  6,  §29.  No  person,  after  acquittal  upon  the 
merits,  shall  be  tried  for  the  same  offense. 
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§  92.    *'  Twice  Put  in  Jeopardy. ' ' 

(Eng.  Queen's  Bench,  1592.)  On  Insufllcient  Indictment.  Wil- 
liam Vaux  was  indicted  at  the  session  before  the  justices  of  the 
peace  of  l^orthumberland  for  voluntarily  murdering  Nicholas  Rid- 
ley by  poisoning,  and  in  discharge  pleaded  former  indictment,  trial, 
and  acquittal  before  the  justices  of  assize  of  the  same  county  on  the 
same  charge.  But  the  indictment  in  the  former  case,  put  in  evidence 
here,  appeared  to  be  insuificient,  principally  because  it  did  not  allege 
that  Ridley  received  and  drank  the  poison.  It  was  resolved  by 
LORD  WRAY,  SIR  THOMAS  GAWDY,  CLENCH,  and  FENNER, 
justices,  that  the  reason  of  auterfoits  acquit  was  because  where  the 
maxim  of  common  law  is  that  the  life  of  a  man  shall  not  be  twice 
put  in  jeopardy  for  one  and  the  same  offense,  and  that  is  the  reason 
and  cause  that  auterfoits  acquitted  or  convicted  of  the  same  offense 
is  a  good  plea;  yet  it  is  intendable  of  a  lawful  acquittal  or  convic- 
tion, for  if  the  conviction  or  acquittal  is  not  lawful,  his  life  was 
never  in  jeopardy;  and  because  the  indictment  in  this  case  was  in- 
sufficient, for  this  reason  he  was  not  legitimo  modo  aoquietatus, 
and  that  is  well  proved,  because  upon  such  acquittal  he  shall  not 
have  an  action  of  conspiracy,  as  it  is  agreed  in  9  E.  4,  12  a.  b.  vide 
20  E.  4,  6.  And  in  such  case  in  appeal,  notwithstanding  such  in- 
sufficient indictment,  the  abettor  shall  be  inquired  of  as  it  is  there 
also  held;  and  although  the  judgment  is  given  that  he  shall  be  ac- 
quitted of  the  felony,  yet  this  acquittal  shall  not  help  him,  because 
he  was  not  legitimo  modo  acquietatus ;  and  when  the  law  saith  that 
auterfoits  acquitted  is  a  good  plea,  it  shall  be  intended  when  he  is 
lawfully  acquitted;  and  that  agrees  with  the  old  book  in  19  B.  3, 
Corone  444,  where  it  is  agreed  if  the  process  upon  indictment  or 
appeal  is  not  sufficient,  yet  if  the  party  appears  (by  which  all  im- 
perfections of  the  process  are  saved)  and  is  acquitted,  he  shall  be 
discharged;  but  if  the  appeal  or  indictment  is  insufficient  (as  our 
case  is)  there  it  is  otherwise ;  but  if  one,  upon  an  insufficient  indict- 
ment of  felony,  has  judgment,  quod  suspend'  per  coll',  and  so  at- 
tainted^  which  is  the  judgment  and  the  end  which  the  law  has  ap- 
pointed for  the  felony,  there  he  cannot  be  again  indicted  and  ar- 
raigned until  this  judgment  is  reversed  by  error;  but  when  the  of- 
fender is  discharged  upon  an  insufficient  indictment,  there  the  law 
has  not  had  its  end ;  nor  is  the  life  of  the  party,  in  the  judgment  of 
the  law,  ever  in  jeopardy;  and  the  wisdom  of  the  law  abhors  that 
great  offenses  should  go  impunished,  which  was  grounded  without 
question  upon  these  ancient  maxims  of  law  and  state;  maleficia 
non  debent  remanere  impunita,  et  impunitas  continuum  affectum 
tribiiit  delinquendi,  et  minatur  innocentes  qui  parcit  nocentibus;  so 
if  a  man  is  convicted  either  by  verdict  or  by  confession  upon  an 
insufficient  indictment,  and  no  judgment  thereupon  given,  he  may 
be  again  indicted  and  arraigned,  because  his  life  was  never  in 
jeopardy,  and  the  law  wants  its  end ;  and  afterwards,  upon  this  new 
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indictment,  the  said  Vaux  was  tried  and  found  guilty,  and  had  his 
judgment  and  was  hanged.    Vauz's  Case,  4  Coke  44a,  B.  67. 

(Cal.  Sup.  Ct.,  1885.)    Former  Information  Charged  no  Offense. 

Defendant  pleaded  not  guilty,  previous  conviction,  and  former 
jeopardy.  The  jury  found  guilty  of  burglary.  **  Inasmuch  as  the 
former  information  failed  to  charge  the  defendant  with  the  com- 
mission of  any  crime,  the  court  below  was  justified  in  instructing  the 
jury  that  the  pleas  of  former  conviction  and  once  in  jeopardy  could 
not  be  sustained.''    Affirmed.    P.  v.  Clark,  67  Cal.  99,  7  Pac.  178. 

(Mass.  Sup.  Judicial  Ct.,  1808.)  Former  Fine  on  Confession  be- 
fore Justice,  Without  Notice  to  Injured  Person.  Defendant  being 
arraigned  on  an  indictment  for  assault  and  battery,  and  being  in- 
quired of  by  the  clerk  whether  he  was  guilty  or  not  guilty,  said 
he  was  guilty,  but  added  that  he  had  informed  a  justice  of  the 
peace  of  the  coimty  of  his  offense,  by  whom  he  had  been  sentenced 
to  pay  a  fine,  etc.  The  COURT  directed  the  clerk  to  enter  the  plea 
of  guilty  alone,  observing  that  it  had  heretofore  been  solemnly  de- 
termined that  a  conviction  of  a  breach  of  the  peace  before  a  magis- 
trate, on  the  confession  or  information  of  the  offender  himself  was 
no  bar  to  an  indictment  by  the  grand  jury  for  the  same  offense. 
C.  V.  Alderman,  4  Mass.  477,  B.  70. 

(Mass.  Sup.  Judicial  Ct.,  1841.)  Prior  Complaint  Irregular.  De- 
fendant was  indicted  for  stealing  lumber,  and  testimony  was  intro- 
duced which  the  court  charged  the  jury  would  warrant  a  convic- 
tion if  believed.  Then  defendant  proposed  to  prove  a  former  con- 
viction for  the  same  offense;  and  the  record  produced  showed  that 
the  complaining  witness  alleged  that  he  had  cause  to  believe  and 
did  believe  that  his  lumber  had  been  stolen  by  defendant,  but  did 
not  charge  that  he  had  stolen  it.  On  this  complaint  the  justice  had 
found  defendant  guilty,  and  fined  him  $10  and  costs,  which  he  paid. 
It  is  admitted  that  the  further  conviction  was  for  the  same  offense. 
The  court  below  ruled  that  the  former  proceedings  were  no  bar,  and 
defendant  excepted.  PUTNAM,  J.  ••  *  It  is  contended  for 
the  commonwealth,  that  the  supposed  former  conviction  was  not 
only  erroneous,  but  was  merely  void.  In  the  case  of  C.  v.  Phillips, 
]6  Pick.  211,  it  was  held  that  a  conviction  on  a  complaint  in  similar 
form  to  that  which  was  used  in  the  case  at  bar  was  erroneous.  • 
*  •  We  cannot  think  that  those  proceedings  before  the  magis- 
trate were  merely  void.  On  the  contrary,  it  is  reasonable  to  believe 
that  the  complainant  intended  to  prosecute  for  a  larceny.  The  de- 
fendant understood  it  so,  and  so  did  the  magistrate.  Now,  the  judg- 
ment that  the  defendant  was  guilty,  although  upon  proceedings 
which  were  erroneous,  is  good  until  the  same  be  reversed.  This 
rule  of  criminal  law  is  well  settled.  It  was  the  right  and  privilege 
of  the  defendant  to  bring  a  writ  of  error  and  reverse  that  judgment ; 
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which  writ  would  have  been  sustained  by  the  case  before  cited  of 
C.  V.  Phillips ;  but  he  might  well  waive  the  error,  and  submit  to  and 
perform  the  judgment  and  sentence,  without  danger  of  being  sub- 
jected to  another  conviction  and  punishment  for  the  same  offense. 
Vaux's  Case,  4  Coke  45 ;  2  Hale  P.  C.  251 ;  2  Hawk.  c.  36,  §  10  et  seq. 
*  *  *  Exceptions  sustained  and  defendant  discharged.  0.  v. 
Loud,  3  Mete.  328,  37  Am.  Dec.  139,  B.  72. 

(Eng.  Assize  at  Liverpool,  1851.)  By  Mutual  Consent.  The 
prisoner  was  indicted  for  forging  the  acceptance  to  a  bill  of  ex- 
change for  £154  16s.  3d.  The  jury  had  been  sworn  and  charged  to 
inquire  into  the  guilt  of  the  prisoner.  Simon,  for  the  prosecutor, 
had  opened  the  case,  when  Monk,  for  the  prisoner,  having  come 
into  court  during  the  opening  of  the  learned  counsel  for  the  prose- 
cution, informed  his  lordship  that  the  prisoner  was  not  prepared 
with  his  defense;  upon  which  EKLE,  J.,  discharged  the  jury  from 
giving  a  verdict,  observing  that,  with  the  consent  of  both  parties, 
there  was  power  to  do  so;  and  such  consent  being  then  given  the 
trial  was  accordingly  postponed  to  the  following  day.  His  lordship 
added  that  Parke,  B.,  held  the  same  opinion.  B.  v.  Deane,  5  Cox 
C.  C.  501,  B.  69. 

(U.  S.  Sup.  Ct.,  1824.)  Jury  Discharged  for  Disagreement.  Case 
certified  for  opinion  on  division  of  opinion  of  the  circuit  judges. 
The  jury  having  been  unable  to  agree  on  a  former  trial  on  this  in- 
dictment, were  discharged  by  the  court  without  the  defendant's 
consent ;  and  on  this  ground  he  contended  that  he  could  not  be  put  on 
trial  again.  STORY,  J.  *  *  *  We  are  of  opinion  that  the  facts 
constitute  no  legal  bar  to  a  future  trial.  The  prisoner  has  not  been 
convicted  or  acquitted,  and  may  again  be  put  on  his  defense.  We 
think,  that,  in  all  cases  of  this  nature,  the  law  has  invested  courts 
of  justice  with  the  authority  to  discharge  a  jury  from  giving  any 
verdictj  whenever  in  their  opinion,  taking  all  the  circumstances  into 
consideration,  there  is  a  manifest  necessity  for  the  act,  or  the  ends 
of  public  justice  would  otherwise  be  defeated.  They  are  to  exercise 
a  sound  discretion  on  the  subject;  and  it  is  impossible  to  define  all 
the  circumstances  which  would  render  it  proper  to  interfere.  To 
be  sure,  the  power  ought  to  be  used  with  the  greatest  caution,  under 
urgent  circumstances,  and  for  very  plain  and  obvious  causes;  and, 
in  capital  cases  especially,  courts  should  be  extremely  careful  how 
they  iuterf ere  with  any  of  the  chances  of  life  in  favor  of  the  prisoner. 
But,  after  all,  they  have  the  right  to  order  the  discharge;  and  the 
security  which  the  public  have  for  the  faithful,  sound  and  conscien- 
tious exercise  of  this  discretion  rests,  in  this,  as  in  other  cases,  upon 
the  responsibility  of  the  judges,  under  their  oaths  of  office.  •  •  • 
U.  8.  V.  Perez,  9  Wheat.  (22  U.  S.)  579,  2  B.  &  H.  357-n. 

(Mich.  Sup.  Ct.,  1886.)     Same.    Respondent  was  prosecuted  be- 
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fore  a  justice  of  the  peace  for  stealing  a  horse  blanket,  the  jury 
disagreed,  and  were  discharged  by  the  justice;  whereupon  the 
prosecuting  attorney  entered  nol.  pros.,  immediately  swore  out  a 
new  warrant  before  the  same  justice,  and  had  respondent  arrested, 
t)n  the  same  charge.  He  pleaded  the  former  proceedings  in  bar, 
to  which  a  demurrer  was  sustained,  and  on  trial  defendant  con- 
victed. He  appealed  to  the  circuit,  was  again  tried  and  convicted, 
and  his  plea  in  bar  held  bad.  On  error  the  conviction  was  af- 
tirmed  by  Sherwood  and  Chaplin,  JJ.,  Morse,  J.,  not  sitting.  CAMP- 
BELL, C.  J.,  dissented,  saying:  *'In  this  case  the  jury,  after  being 
out  only  15  minutes,  announced  they  were  ready  to  render  their 
verdict,  and  then  stated  they  disagreed.  I  do  not  think  that  so 
speedy  a  discharge,  which  was  evidently  determined  on  by  the  jury 
for  themselves,  is  within  any  admissible  discretionary  power  of  a 
justice,  and  it  was,  I  think,  illegal,  and  no  further  trial  was  proper.** 
P.  V.  PUne,  61  Mich.  247,  28  N.  W.  83. 

(Mass.  Sup.  Judicial  Ct.,  1896.)  Same.  Defendant  excepts  to 
conviction  on  indictment  for  robbery.  LATHROP,  J.  *  *  * 
The  first  exception  relates  to  a  plea  in  bar  to  which  the  government 
filed  a  demurrer,  which  was  sustained  by  the  court.  The  plea  set 
forth,  that,  on  a  previous  indictment  for  the  same  offense,  the  peti- 
tioner was  tried,  and  the  jury,  not  being  able  to  agree,  were  dis- 
charged against  his  will  and  consent.  *  •  *  We  are  of  opinion 
that  the  ruling  of  the  court  below  was  right.  It  is  well  settled  in 
this  commonwealth  that  the  court,  in  its  discretion,  may  discharge 
a  jury  where  it  is  unable  to  agree,  and  that  the  person  accused  may 
be  tried  again  by  another  jury.  [Citing  prior  decisions.]  •  •  • 
Exceptions  overruled.     0.  v.  Cody,  165  Mass.  133,  42  N.  E.  575. 

(U.  S.  Sup.  Ct.,  1891.)  Discharging  Jury  for  Incompetence.  On 
trial  for  embezzlement  from  a  national  bank  in  New  York  city,  after 
evidence  had  been  given  for  the  prosecution,  the  court,  on  motion  of 
the  district  attorney,  ordered  a  juror  withdrawn  and  the  jury  dis- 
charged; to  which  defendant  excepted,  and  thereupon  moved  for 
acquittal,  which  motion  was  denied.  Later  the  case  was  brought 
on  before  another  jury  and  defendant  convicted.  lie  brought  error. 
GRAY,  J.  *  *  *  Pending  the  first  trial  of  the  present  case,  there 
was  brought  to  the  notice  of  the  counsel  on  both  sides,  and  of  the 
court,  evidence  on  oath  tending  to  show  that  one  of  the  jurors  had 
sworn  falsely  on  his  voir  dire  that  he  had  no  acquaintance  with  the 
defendant;  and  it  was  undisputed  that  a  letter,  since  written  and 
published  in  the  newspapers  by  the  defendant's  counsel,  commenting 
upon  that  evidence,  had  been  read  by  that  juror  and  by  others  of 
the  jury.  It  needs  no  argument  to  prove  that  the  judge,  upon  re- 
ceiving such  information,  was  fully  justified  in  concluding  that  such 
a  publication,  under  the  peculiar  circumstances  attending  it,  made 
it  impossible  for  that  jury,  in  considering  the  case,  to  act  with  the 
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independence  and  freedom  on  the  part  of  each  juror  requisite  to  a 
fair  trial  of  the  issue  between  the  parties.  The  judge  having  come 
to  that  conclusion,  it  was  clearly  within  his  authority  to  order  the 
jury  to  be  discharged,  and  to  put  the  defendant  on  trial  by  another 
jury;  and  the  defendant  was  not  thereby  twice  pgut  in  jeopardy, 
within  the  meaning  of  the  fifth  amendment  to  the  constitution  of 
the  United  States.  •  •  •  There  can  be  no  condition  of  things 
in  which  the  necessity  for  the  exercise  of  this  power  [to  discharge 
one  jury  and  put  defendant  to  trial  before  another]  is  more  manifest, 
in  order  to  prevent  the  defeat  of  the  ends  of  public  justice,  than 
when  it  is  made  to'  appear  to  the  court  that,  either  by  reason  of  facts 
existing  when  the  jurors  were  sworn,  but  not  then  disclosed  or 
known  to  the  court,  or  by  reason  of  outside  influences  brought  to 
bear  on  the  jury  pending  the  trial,  the  jurors  or  any  of  them  are 
subject  to  such  bias  or  prejudice  as  not  to  stand  impartial  between 
the  government  and  the  accused.  •  •  •  Judgment  affirmed. 
Simmons  v.  U.  S.,  142  U.  S.  148,  12  S.  Ct.  171,  B.  76. 

(Iowa  Sup.  Ct.,  1885.)  Jury  Dismissed  Because  Orand  Jury  Did 
not  Hear  Witnesses.  P.  was  put  on  trial  on  indictment  for  murder, 
and  one  witness  was  examined,  when  it  was  discovered  that  none  of 
the  witnesses  had  been  examined  before  the  grand  jury,  which  had 
returned  the  indictment  on  the  minutes  of  the  committing  magis- 
trate. An  application  was  made  by  the  district  attorney  to  com- 
pel P.  to  elect  either  to  allow  the  cause  to  be  continued  or  the  wit- 
nesses to  testify,  and  P.  moved  the  court  to  direct  the  jury  to  return 
a  verdict  of  not  guilty,  which  being  overruled  he  elected  to  con- 
tinue the  cause,  and  the  jury  was  discharged.  When  brought  to 
trial  at  the,  next  term  P.  pleaded  the  prior  proceedings  specially  in 
bar.  An  instruction  to  the  jury  that  these  facts  constituted  no  de- 
fense, was  held  correct,  and  the  judgment  on  conviction  affirmed. 
S.  V.  Parker,  66  Iowa  586,  24  N.  W.  225. 

(Pa.  Sup.  Ct.,  1893.)  A  Verdict  of  Not  Guilty  was  Given  by 
Order  of  the  Court  on  an  indictment  of  two  counts  for  larceny,  and 
the  commonwealth  appealed.  WILLIAMS,  J.  •  •  •  The  de- 
fendant having  been  tried  and  acquitted  upon  an  indictment  charg- 
ing a  felony,  we  do  not  see  how  we  can  reverse  the  judgment  and 
award  a  venire  facias  de  novo.  Even  when,  as  in  this  case,  the  ac- 
quittal is  the  result  of  error  alleged  to  have  been  committed  by  the 
judge  in  stating  the  law  to  the  jury,  the  right  to  direct  a  new  trial 
is  involved  in  great  doubt.  •  •  •  The  judgment  must  be  af- 
firmed, because  it  rests  on  a  verdict  of  acquittal  in  a  trial  for  felony. 
We  do  not,  however,  wish  to  be  understood  as  assenting  to  the  state- 
ment of  the  law  applicable  to  the  facts  of  this  case,  made  by  the 
learned  judge  to  the  jury.  •  •  •  0.  v.  Steimling,  156  Pa.  St. 
400,  27  Atl.  297,  B.  588,  Mi.  659. 
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(Teuu.  Sup.  Ct.,  1836.)  Former  Convictioii  on  One  of  Three 
Counts.  The  prisoner  was  tried  upon  an  indictment  containing  three 
counts.  Ue  was  acquitted  on  the  first  and  third  counts,  and  con- 
victed on  the  second.  Ue  entered  a  motion  for  a  new  trial,  and  the 
court,  in  sustaining  it,  set  aside  the  entire  finding  of  the  jury.  On 
the  second  trial,  he  objected  to  being  tried  on  the  counts  upon  which 
he  had  been  acquitted;  but  the  court  ordered  him  to  be  tried  on  the 
whole  indictment.  On  this  trial,  he  was  acquitted  on  the  first  and 
second  counts,  and  convicted  on  the  third.  On  error,  it  was  held 
that  he  was  entitled  to  judgment  of  acquittal  upon  the  first  and  third 
counts,  because  as  to  them  he  was  legally  discharged  on  the  first 
trial ;  and  that  he  was  entitled  to  the  same  judgment  on  the  second 
count,  because  as  to  that  he  was  acquitted  upon  the  second  trial. 
The  COURT  remarked:  **It  is  not  necessary  to  determine  how  far  a 
party  could  be  held,  to  even  an  express  waiver  of  the  benefit  of  a 
verdict  of  acquittal.  It  is  enough,  that  in  this  case  he  has  not  done 
so.  He  moved  for  a  new  trial.  We  are  not  to  suppose  his  application 
was  more  extensive  than  his  necessities.  As  he  had  been  acquitted 
upon  two  coimts,  he  could  have  no  motive  to  ask  for  another  trial, 
except  upon  the  one  on  which  he  was  found  guilty ;  and  we  are  not 
to  understand  his  application  as  going  further.  But  the  record 
shows  that  the  judge,  in  granting  a  new  trial,  set  aside  the  verdict. 
This  was  error;  it  improperly  revived  the  proceedings  upon  those 
coimts  upon  which  he  was  acquitted.  •  •  •  But,  although  they 
were  improperly  revived,  it  was  error  to  try  the  defendant  a  second 
time  upon  them.  •  •  •  Having  been  once  tried  upon  all  the 
counts  and  acquitted  as  to  some  of  them,  to  try  him  again  upon  the 
same  counts  would  be  putting  him  in  jeopardy  a  second  time  for 
the  same  charge. ' '  Reversed.  Campbell  v.  S.,  9  Yerger  333,  30  Am. 
Dec.  417,  2  B.  &  H.  498-n. 

(111.  Sup.  Ct.,  1854.)  Former  Conviction  of  Manslaughter  on 
Charge  of  Murder.  Indictment  for  murder.  On  a  former  trial  on  this 
indictment  the  other  defendants  were  convicted  of  murder  and  Ryan 
of  manslaughter;  all  moved  for  a  new  trial,  were  given  it,  again 
put  on  trial  for  murder,  convicted  of  murder,  and  death  sentence 
passed  on  them.  TREAT,  C.  J.  •  •  •  Was  the  prisoner,  Ryan, 
properly  put  upon  his  trial  a  second  time  for  the  murder  of  Story? 
An  indictment  for  murder  embraces  the  charge  of  manslaughter. 
The  lesser  is  included  in  the  greater  accusation.  On  such  an  indict- 
ment, the  jury  may  find  the  prisoner  guilty  of  manslaughter.  And 
such  a  finding  amounts  to  an  acquittal  of  the  charge  of  murder.  The 
finding  of  the  inferior  is  necessarily  a  discharge  of  the  superior 
offense.  Ryan  was  regularly  put  upon  his  trial  on  the  indictment, 
and  was  found  guilty  of  manslaughter.  In  contemplation  of  law,  the 
jury  rendered  two  verdicts  as  to  him;  one  acquitting  him  of  the 
murder  of  Story;  the  other  convicting  him  of  the  manslaughter  of 
Story.    He  was  thus  legally  tried  for  the  offense  of  murder  and 
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acquitted.  It  is  perfectly  clear  that  he  could  not  again  be  put  in 
jeopardy  on  the  same  charge,  unless  that  acquittal  was  set  aside  at 
his  instance.  A  verdict  either  of  acquittal  or  conviction  is  a  bar  to  a 
subsequent  prosecution  for  the  same  offense,  although  no  judgment 
has  been  entered  upon  it.  Mount  v.  S.,  14  Ohio  295 ;  S.  v.  Norvell, 
2  Yerger  24 ;  Hurt  v.  S.,  25  Miss.  378.  It  does  not  appear  from  the 
record  that  Ryan  has  ever  waived  the  benefit  of  the  verdict  of  ac- 
quittal. It  is  true  that  he  united  with  the  other  prisoners  in  asking 
for  a  new  trial,  but  that  application  as  to  him  must  be  regarded  as 
extending  only  to  the  charge  upon  which  he  was  convicted.  He  had 
no  occasion  for  another  trial,  except  as  to  the  charge  of  manslaugh- 
ter. Being  legally  acquitted  of  the  charge  of  murder,  he  surely  did 
not  desire  that  to  be  again  investigated.  It  is  not  to  be  presumed  that 
he  would  voluntarily  place  himself  in  peril  upon  a  charge  on  which 
he  had  already  been  tried  and  acquitted.  Even  if  the  court,  upon  his 
motion,  could  open  the  whole  case,  the  record  does  not  show  that 
such  a  power  was  either  invoked  or  exercised.  The  application  for 
a  new  trial  did  not  necessarily  relate  to  the  charge  upon  which  he 
was  acquitted.  It  naturally  referred  to  a  charge  on  which  he  was 
convicted.  •  •  •  Reversed  as  to  Ryan,  and  affirmed  as  to  the 
other  defendants.    Brennan  v.  P.,  15  111.  511,  B.  74. 

(U.  S.  Sup.  Ct.,  1905.)  Same.  Trono  and  others  were  proceeded 
against  in  the  court  of  first  instance  in  Bulacan,  Philippine  Islands, 
for  causing  the  death  of  B  with  cruelty  and  premeditation.  They 
were  acquitted  of  the  charge  of  murder  and  convicted  of  assault, 
included  in  the  crime  charged  in  the  complaint.  They  appealed  to 
the  supreme  court  of  the  Philippine  Islands,  which,  on  hearing, 
reversed  the  judgment  of  the  court  below  and  convicted  them  of 
murder  in  the  second  degree.  They  appealed  to  this  court,  claiming 
that  they  could  not  be  convicted  on  appeal  of  the  crime  of  which 
they  had  been  acquitted  in  the  court  of  first  instance,  because  the 
act  of  congress  (July  1, 1902,  32  St.  at  Large  691,  c.  1369)  regulating 
judicial  proceedings  in  the  Philippines  provides  that  "no  person  for 
the  same  offense  shall  be  twice  put  in  jeopardy  of  punishment." 
PECKHAJM,  J.  •  •  •  This  question  has  given  rise  to  much  di- 
versity of  opinion  in  the  various  state  courts.  •  •  •  In  our 
opinion  the  better  doctrine  is  that  which  does  not  limit  the  court  or 
jury,  upon  a  new  trial,  to  a  consideration  of  the  question  of  guilt 
of  the  lower  offense  of  which  the  accused  was  convicted  on  the  first 
trial,  but  that  the  reversal  of  the  judgment  of  conviction  opens  up 
the  whole  controversy,  and  acts  upon  the  original  judgment  as  if  it 
had  never  been.  The  accused,  by  his  own  action,  has  obtained  a 
reversal  of  the  whole  judgment,  and  we  see  no  reason  why  he  should 
not,  upon  a  new  trial,  be  proceeded  against  as  if  no  trial  had  previ- 
ously taken  place.  We  do  not  agree  to  the  view  that  the  accused 
has  the  right  to  limit  his  waiver  as  to  jeopardy,  when  he  appeals 
from  a  judgment  against  him.    As  the  judgment  stands  before  he 
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appeals,  it  is  a  complete  bar  to  any  further  prosecution  for  the 
offense  set  forth  in  the  indictment,  or  of  any  lesser  degree  thereof. 
No  power  can  wrest  from  him  the  right  to  so  use  that  judgment,  but 
if  he  chooses  to  appeal  from  it,  and  to  ask  for  its  reversal,  he  there- 
by waives,  if  successful,  his  right  to  avail  himself  of  the  former 
acquittal  of  the  greater  oifense,  contained  in  the  judgment  which 
he  himself  procured  to  be  reversed.  •  •  •  Affirmed.  Brown, 
Brewer,  and  Day,  JJ.,  concurred.  Holmes,  J.,  concurred  in  the  re- 
sult. Harian  and  McKenna,  JJ.,  wrote  dissenting  opinions  in  which 
Puller,  C.  J.,  and  White,  J.,  concurred.  Trono  v.  U.  S.,  199  U.  S.  521. 
26  S.  Ct.  121. 

In  a  note  to  his  dissenting  opinion  In  the  above  case,  Mr.  Justice  McKenna  collects 
the  decisions  of  17  states  opposed  to  this  decision.  To  the  contrary,  supportlog  the 
majority  opinion  In  this  case,  are  S.  t.  Qillis  (1906»  S.  Car.),  58  S.  B.  487,  and  seTeral 
cases   therein  cited  from  other  states. 

(Mass.  Sup.  Judicial  Ct.,  1822.)  Effect  of  Rule  on  Sight  to  New 
Trial.  The  prisoner  having  been  convicted  of  murder,  moved  for 
a  new  trial,  and  satisfied  the  court  that  one  of  the  witnesses  on 
Tvhose  testimony  he  was  convicted  was  infamous  and  incompetent  by 
reason  of  conviction  of  larceny  in  New  York.  The  attorney  and 
solicitor  general  argued  that  a  new  trial  cannot  be  granted  of  a 
capital  felony,  and  cited  English  texts  and  decisions  to  support  his 
position.  PAKKER,  C.  J.  •  •  •  That  a  prisoner,  who  has  been 
tried  for  a  felony,  and  acquitted,  should  not  be  subjected  to  a  second 
trial  for  the  same  offense,  seems  consistent  with  the  humane  prin- 
ciples of  the  common  law,  in  relation  to  those  whose  lives  have  been 
once  put  in  jeopardy.  But  the  same  humane  principles  would  appear 
to  require  that  after  a  conviction,  a  prisoner  should  be  indulged  with 
another  opportunity  to  save  his  life,  if  anything  had  occurred  upon 
the  trial  which  rendered  doubtful  the  justice  or  legality  of  his  con- 
viction. Nemo  bis  debet  vexari  pro  una  et  eadem  causa  is  a  maxim 
of  justice,  as  well  as  of  humanity;  and  was  established  for  the  pro- 
tection of  the  subject  against  the  oppressions  of  government.  But 
it  does  not  seem  a  legitimate  consequence  of  this  maxim  that  one 
who  has  been  illegally  convicted  should  be  prevented  from  having 
a  second  inquiry  into  his  offense;  that  he  may  be  acquitted,  if  the 
law  and  the  evidence  will  justify  an  acquital.  •  •  •  Where  the 
error  appears  of  record,  in  either  country,  the  court  will  arrest  the 
judgment  after  a  verdict  of  guilty;  and  the  party  may  be  again 
indicted  and  tried  for  the  same  offense.  If  the  error  does  not  appear 
of  record,  but  arises  from  inadvertency  of  the  judge,  in  rejecting 
or  admitting  evidence,  or  from  misbehavior  of  the  jury,  or  other 
cause  which  would  be  good  ground  for  a  new  trial  in  civil  actions  or 
misdemeanors,  justice  and  consistency  of  principle  would  seem  to 
demand  that  the  person  convicted  should,  upon  his  own  motion,  have 
another  trial;  instead  of  being  obliged  to  rely  upon  the  disposition 
of  the  court  to  recommend  a  pardon,  or  of  the  executive  power  to 
grant  it.    •    •    •   Nor  is  it  for  the  public  safety  and  interest  that  new 
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trials  should  be  refused  in  such  cases.  For  it  must  be  obvious  that  in 
most  cases  of  irregularity  which  would  be  a  good  cause  for  another 
trial  if  in  the  power  of  the  court  to  grant  it,  a  pardon,  upon  the  rep- 
resentation of  the  court,  would  be  thought  to  follow  of  course;  and 
thus,  in  many  cases,  public  justice  might  be  prevented  on  account  of 
defect  in  form,  or  some  irregularity  not  affecting  the  merits  of  the 
case,  which  mischief  might  be  avoided  by  another  trial.  •  •  • 
In  the  case  before  us,  the  only  advantage  the  prisoner  would  have 
on  another  trial,  which  he  had  not  before,  would  be  to  show  that 
Stoddard,  one  of  the  witnesses  who  testified  against  him,  was  not 
deserving  of  credit,  because  he  had  been  convicted  of  larceny  in  New 
York.  If  this  witness  had  gone  before  the  jury  wholly  unimpeached 
and  his  testimony  had  been  material  [etc.].  •  •  •  Motion  over- 
ruled.   0.  V.  Oreen,  17  Mass.  515,  B.  70,  2  B.  &  H.  464-n. 


§  93.    'Tor  One  and  the  Same  Offense. 
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(£ng.  C.  C.  K.,  1796.)  Burglary  to  Steal  after  Burglary  with 
Stealing.  On  demurrer  to  a  special  plea  of  autrefois  acquit  on 
indictment  for  burglary,  the  question  was  argued  before  all  the 
justices  of  England ;  and  in  giving  their  opinion,  BULLER,  J.,  said : 
**  These  two  offenses  are  so  distinct  in  their  nature  that  evidence 
of  one  of  them  will  not  support  an  indictment  for  the  other.     •     • 

*  If  crimes  are  so  distinct  that  evidence  of  the  one  will  not  sup- 
port the  other,  it  is  as  inconsistent  with  reason  as  it  is  repugnant  to 
the  rules  of  law  to  say  that  they  are  so  far  the  same  that  an  acquit- 
tal of  the  one  shall  be  a  bar  to  a  prosecution  for  the  other.  [Here 
his  honor  reviewed  the  authorities  to  this  effect.  These  cases  estab- 
lish the  principle  that  unless  the  first  indictment  were  such  as  the 
prisoner  might  have  been  convicted  upon,  by  proof  of  the  facts  con- 
tained in  the  second  indictment,  an  acquittal  on  the  first  indictment 
can  be  no  bar  to  the  second.]  •  •  •  Now,  to  apply  the  principle 
of  these  cases  to  the  present  case:  The  first  indictment  was  for 
burglariously  breaking  and  entering  the  house  of  Miss  Neville  and 
stealing  the  goods  mentioned;  it  appeared  that  the  prisoner  broke 
and  entered  the  house  with  intent  to  steal,  but  that  no  larceny  was 
committed,  and  therefore  they  could  not  be  convicted  on  that  indict- 
ment; but  they  have  not  been  tried  for  burglariously  breaking  and 
entering  Miss  Neville  *s  house  with  intent  to  steal,  and  therefore 
their  lives  have  never  been  in  jeopardy  for  this  offense.  For  this 
reason  the  judges  are  all  of  opinion  that  the  plea  is  bad ;  that  there 
must  be  judgment  for  the  prosecutor  upon  the  demurrer;  and  that 
the  prisoners  must  take  their  trials  on  the  present  indictment.     •     • 

•  Vandercomb's  Case,  2  Leach.  C.  C.  (Ed.  3)  816,  East  P.  C.  519, 
B.  78,  2  B.  &  H.  542-n. 

(N.  Car.  Superior  Ct.,  1797.)    False  Imprisonment  after  Assault 


816  JURISDICTION  AND  PUNISHMENT.  }  03. 

and  Battery.  On  indictment  for  riot,  beating,  and  imprisonment, 
defendant  pleaded  that  he  had  been  convicted  and  fined  for  assault 
and  battery  based  on  the  same  facts ;  and  the  state  demurred.  Per 
CURIAM.  The  state  cannot  divide  an  offense  consisting  of  several 
trespasses  into  as  many  indictments  as  there  are  acts  of  trespass 
that  would  separately  support  an  indictment,  and  afterwards  indict 
for  the  offense  compounded  of  them  all;  as,  for  instance,  just  to 
indict  for  an  assault,  then  for  a  battery,  then  for  imprisonment, 
then  for  a  riot,  then  for  a  mayhem,  etc.  But  upon  an  indictment 
for  any  of  these  offenses  the  court  will  inquire  into  the  concomitant 
facts,  and  receive  information  thereof,  by  way  of  aggravating  the 
fine  or  punishment,  and  will  proportion  the  same  to  the  nature  of 
the  offense  as  enhanced  by  all  these  circumstances;  and  no  indict- 
ment will  afterwards  lie  for  any  of  these  separate  facts  done  at  the 
same  time.  This  plea  is  a  good  one,  and  must  be  allowed.  8.  v. 
Ingles,  2  Hayw.  (3  N.  Car.)  4,  B.  88. 

(Vt.  Sup.  Ct.  of  Judicature,  1803.)  Two  Struck  by  One  Blow.  On 
indictment  for  assault  and  battery,  a  plea  of  former  conviction  for 
the  very  same  affray  and  stroke  on  an  indictment  for  assault  and 
battery  on  another,  was  held  to  be  a  complete  defense.  The  court 
said:  **This  is  not  a  question  between  either  of  the  persons  injured 
by  the  assault  and  battery  and  their  assailant ;  redress  has  been,  or 
may  be  obtained  by  them  by  private  actions;  but  it  is  a  question 
between  the  government  and  its  subject,  and  the  court  are  clearly 
of  opinion  that  the  indictment  cannot  be  sustained.  The  indictment 
charges  the  defendant  with  having  disturbed  the  public  peace  by 
assaulting  and  wounding  one  of  its  citizens.  For  this  crime  he 
shows  that  he  has  been  legally  convicted  by  a  court  of  competent 
jurisdiction.  He  cannot,  therefore,  be  again  held  to  answer  in  this 
court  for  the  same  offense."  Prisoner  discharged.  8.  v.  Damon, 
2  Tyler  387,  B.  88. 

(N.  Car.  Sup.  Ct.,  1822.)  Bobbery  after  Larceny.  The  grand 
jury  found  two  indictments  on  the  same  facts,  one  for  burglary  and 
larceny,  the  other  for  robbery.  Without  asking  the  state  to  elect, 
defendant  went  to  trial  on  the  indictment  for  burglary  and  was 
found  guilty  of  the  larceny,  but  not  of  burglary.  The  state  then 
moved  a  nol.  pros,  on  this  indictment,  which  the  court  refused.  The 
state  then  moved  to  arraign  the  prisoner  for  robbery,  which  the 
court  refused,  and  quashed  the  indictment.  The  state  appealed. 
HALL,  J.  It  is  admitted  in  this  case  that  both  indictments  are  for 
the  same  felonious  taking  of  the  same  goods.  The  defendant  is 
found  guilty  of  a  grand  larceny  on  that  indictment  which  charges 
a  burglary  and  stealing.  The  other  indictment  is  for  a  robbery ;  a 
robbery  is  a  larceny,  but  of  a  more  aggravated  kind.  The  first  is  a 
simple  larceny.  The  other  is  a  compound  or  mixed  larceny,  because 
it  includes  in  it  the  aggravation  of  a  felonious  taking  from  the 
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person.  Now,  suppose  the  defendant  should  be  tried  and  found 
^niilty  on  the  second  indictment.  It  must  certainly  follow  that  he 
had  been  tried  twice  for  the  feloniously  taking  of  the  same  goods. 
It  is  true,  if  the  first  conviction  is  a  bar  to  a  trial  on  the  second  in- 
dictment, the  priso^er  would  go  untried  as  to  that  which  constitutes 
the  difference  between  simple  larceny  and  mixed  and  compound 
larceny,  viz. :  a  taking  from  the  person.  In  such  case  he  would  be 
convicted  of  a  felonious  taking,  but  not  of  a  felonious  taking  from 
the  person.  Whereas,  should  he  be  tried  and  convicted  on  both 
indictments,  it  might  be  said  he  had  been  convicted  twice  of  a 
felonious  taking,  and  once  of  a  felonious  taking  from  the  person.  • 
•  •  Affirmed.  S.  v.  Lewis,  2  Hawks  (9  N.  Car.)  98,  11  Am.  Dec. 
741,  B.  89. 

(Eng.  Assize  at  Chester,  1836.)  Accessory  after  Principal.  LORD 
DENMAN,  C.  J.,  put  the  prisoner  to  trial  on  indictment  for  being 
accessory  before  the  fact  to  a  murder  by  poisoning,  though  he  had 
been  acquitted  (because  absent)  on  a  former  indictment  in  which 
he  was  charged  as  joint  principal  with  another  to  the  same  murder. 
But  his  lordship  reserved  the  point  for  consideration  by  the  judges. 
R,  V.  Plant,  7  C.  &  P.  575,  B.  79. 

(N.  Y.  Sup.  Ct.  of  Judicature,  1837.)  Larceny  after  Robbery- 
Ownership  Different.  Defendant  was  Indicted  for  grand  larceny  of 
six  watches,  and  pleaded  former  acquittal  of  entering  a  shop,  put- 
ting in  fear  one  DeForrest,  and  violently  taking  the  same  six 
watches  from  him,  and  averred  that  the  offenses  were  identical. 
The  district  attorney  replied  that  the  offenses  were  not  identical, 
the  court  so  instructed  on  proof  of  the  facts,  and  the  jury  found  the 
prisoner  guilty.  He  excepted.  COWEN,  J.  The  first  indictment, 
though  for  a  robbery,  involved  the  question  of  simple  larceny,  of 
which  the  prisoner,  under  that  indictment,  might  have  been  con- 
victed. So  far,  therefore,  as  the  nature  of  the  offense  is  concerned, 
the  plea  was  valid ;  the  prisoner  had,  within  the  issue,  been  tried  and 
acquitted  of  the  larceny.  The  rule  laid  down  by  the  court  of  ses- 
sions applies;  for  the  same  proof  would  sustain  either  indictment 
to  the  extent  necessary  for  the  purposes  of  the  plea.  •  •  •  In 
the  case  before  us,  it  is  said  for  the  people  that  the  two  offenses 
differ  in  respect  to  the  identity  of  property ;  the  former  indictment 
speaking  of  six  gold  and  silver  watches,  three  of  which  belonged  to 
DeForrest,  and  three  to  M'Harg;  whereas,  now  it  is  charged  that 
all  the  six,  viz.:  three  watches,  and  three  gold  and  silver  watches, 
belonged  to  the  latter;  and  that  the  prisoner  admits  by  his  plea 
that  he  stole  these  six  which  belong  to  M'Harg.  We  cannot  but 
see,  however,  that  the  difference  is  mere  matter  of  form;  and  that 
proof  might  have  been  received  at  the  last  trial  of  the  same  facts 
which  would  have  been  sufficient  to  sustain  the  indictment  upon  the 
first.  •  •  •  New  trial  granted.  P.  v.  McOowan,  17  Wend.  386, 
B.  90. 
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(Eng.  Central  Crim.  Ct.,  1857.)  Charge  of  Murder  after  Charge 
of  Assault  to  Kill.  Indictment  for  murder.  Plea  of  autrefois  acquit. 
The  crown  demurred.  POLLOCK,  C.  B.  •  •  •  On  the  former 
occasion  the  prisoner  was  charged  with  wounding  with  intent  to 
kill.  The  jury  found  that  he  did  not  intend  to  kill,  and  there  the 
intention  was  of  the  essence  of  the  crime ;  that  is  not  so  in  the  pres- 
ent indictment;  it  is  not  necessary  here  to  prove  an  intention  to 
kill,  it  is  only  necessary  to  prove  an  intention  to  inflict  an  injury 
that  might  be  dangerous  to  life,  and  that  it  resulted  in  death ;  that 
is  sufficient  to  sustain  the  present  charge.  Try  this  by  the  very 
test  presented  to  us.  It  is  said  that  it  is  no  bar  to  the  second  indict- 
ment that  a  party  has  been  acquitted  on  the  first  iinless  the  facts 
proved  on  the  second  indictment  might  have  produced  a  conviction 
on  the  first.  But  a  party  may  be  convicted  upon  an  indictment  for 
murder  by  evidence  that  would  have  no  tendency  to  prove  that  there 
was  any  intent  to  kill.  •  •  •  The  only  suggestion  that  raised 
for  a  moment  a  doubt  in  my  mind  was  to  the  effect  that  an  acquittal 
of  an  assault  with  intent  to  kill  was  an  acquittal  both  of  the  assault 
and  of  the  intent ;  but  I  think  that  is  not  so.  The  acquittal  of  the 
wnole  offense  is  not  an  acquittal  of  every  part  of  it,  it  is  only  an 
acquittal  of  the  whole.  •  •  •  MAKTIN,  B.  •  •  •  The 
offense  for  which  the  prisoner  has  been  tried  was  one  of  intent,  and 
was  therefore  complete  the  moment  the  stab  was  given,  whereas  the 
offense  for  which  he  was  now  indicted  could  only  be  consummated 
by  the  death  of  the  party.  To  the  mind  of  a  lawyer  this  must  be 
deemed  conclusive  against  the  plea.  WILLES,  J.  •  •  •  All 
that  was  then,  disposed  of  was  that  he  did  not  wound  with  intent 
to  kill.  It  could  not  be  assumed  that  the  jury  negatived  the  wound- 
ing. •  •  •  [Defendant  was  tried  and  convicted  of  man- 
slaughter.]   R.  V.  Salvi,  10  Cox  C.  C.  481n,  B.  80. 

(Mass.  Sup.  Judicial  Ct.,  1863.)  Larceny — Different  Condition  of 
Property,  Indictment  for  embezzlement  of  16  overcoats.  Defendant 
pleaded  prior  acquittal,  and  it  was  admitted  that  he  had  been  ac- 
quitted of  stealing  the  cloth,  wadding  and  material  of  which  the 
coats  were  made.  The  proof  was  that  he  was  employed  to  make  the 
coats,  made  and  returned  them,  and  again  received  them  to  make 
alterations,  and  that  the  acts  of  embezzlement  were  subsequent. 
BIGELOW,  C.  J.  The  obvious  and  decisive  answer  to  the  defend- 
ant's plea  in  bar  of  autrefois  acquit  is,  that  the  first  indictment 
charges  a  different  offense  from  that  set  out  in  the  indictment  on 
which  the  defendant  is  now  held  to  answer.  The  principle  of  law 
is  well  settled  that  in  order  to  support  a  plea  of  autrefois  acquit 
the  offenses  charged  in  the  two  indictments  must  be  identical.  The 
test  of  this  identity  is  to  ascertain  whether  the  defendant  might 
have  been  convicted  on  the  first  indictment  by  proof  of  the  facts 
alleged  in  the  second.  The  question  is  not  whether  the  same  facts 
are  offered  in  proof  to  sustain  the  second  indictment  as  were  given 
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in  evidence  on  the  trial  of  the  first;  but  whether  the  facts  are  so 
combined  and  charged  in  the  two  indictments  as  to  constitute  thQ 
same  oliense.  It  is  not  sufficient  to  say,  in  support  of  a  plea  of 
autrefois  acquit,  that  the  transaction  or  facts  on*  which  the  two 
indictments  are  based  are  the  same.  It  is  necessary  to  go  further, 
and  to  ascertain  and  determine  whether  they  are  so  alleged  in  the 
two  indictments  as  to  constitute  not  only  the  same  offense  in  degree 
or  kind,  but  also  that  proof  of  the  same  facts  offered  to  sustain  the 
second  indictment  would  have  well  supported  the  first.  King  v. 
Vandercomb,  2  Leach  (4th  Ed.)  708  [above] ;  C.  v.  Roby,  12  Pick. 
496,  500;  C.  V.  Wade,  17  Pick.  400.  The  last  case  affords  an  apt 
illustration  of  the  practical  application  of  the  rule.  The  defendant 
was  indicted  for  burning  a  dwelling-house  by  setting  fire  to  the 
barn  of  A  and  B.  The  evidence  showed  that  it  was  the  barn  of  A 
and  C.  This  variance  in  the  description  of  the  offense  was  held  to 
be  fatal,  and  the  defendant  was  acquitted.  He  was  subsequently 
indicted  for  burning  the  same  house  by  setting  fire  to  the  barn  of 
A  and  G.  On  a  plea  of  autrefois  acquit  it  was  held  that  the  previous 
acquittal  on  the  first  indictment  was  no  bar.  The  facts  offered  in 
support  of  the  two  indictments  were  the  same,  but  different  offenses 
were  charged  in  them.  The  averment  of  property  in  the  barn  was 
material,  and  this  fact  being  alleged  dift'erently  in  the  two  indict- 
ments, they  were  not  for  the  same  offense  either  in  form  or  sub- 
stance. So  in  the  case  at  bar.  The  defendant  was  first  indicted  for 
embezzling  cloth,  velvet,  flannel,  and  other  materials  of  which  over- 
coats were  made.  This  indictment  would  not  have  been  supported 
if  it  appeared  that,  at  the  time  when  the  alleged  embezzlement  was 
committed  by  the  defendant,  these  articles  no  longer  existed  sepa- 
rately, but  had  been  used  and  converted  into  garments  properly 
called  and  known  as  overcoats.  •  •  •  Exceptions  overruled. 
0.  V.  Clair,  7  Allen  525,  B.  93. 

(Eng.  C.  C.  R.,  1867.)  Conviction  of  Assault  as  Defense  to  Man- 
slaughter. KELLY,  C.  B.  In  this  case  I  have  the  misfortune  to 
differ  with  my  learned  brethren,  who  are  of  opinion  that  the  convic- 
tion ought  to  be  affirmed.  The  prisoner  was  charged  before  the 
magistrates  with  an  assault  under  the  24  &  25  Vict.,  c.  100,  at  the 
instance  of  the  party  aggrieved,  and  how  deceased,  Timothy  Lymer ; 
he  was  convicted  and  sentenced  to  imprisonment  with  hard  labor, 
and  has  undergone  that  sentence.  The  assault,  the  unlawful  act, 
with  which  he  was  charged,  is  the  same  assault  and  one  and  the 
same  act  as  that  which  caused  the  death  of  Lymer,  and  of  which  he 
has  been  convicted  under  the  present  indictment.  I  think,  there- 
fore, that  the  case  comes  within  the  precise  words  of  §  45  of  the  24 
&  25  Vict.,  c.  100,  which  provides  that  in  such  a  case  **he  shall  be 
released  from  all  further  or  other  proceedings,  civil  or  criminal, 
for  the  same  cause."  •  *  •  BYLES,  J.  I  am  of  opinion  that 
the  prior  conviction  for  the  assault  under  the  24  &  25  Vict.,  c.  100, 
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§45,  affords  no  defense  to  the  subsequent  indictment  for  man- 
slaughter, the  death  of  the  deceased  having  occurred  after  the  con- 
viction, but  being  a  consequence  of  the  assault.  The  form  and  inten- 
tion of  the  common  law  pleas  of  autrefois  convict  and  autrefois 
acquit  show  that  they  apply  only  where  there  has  been  a  former 
judicial  decision  on  the  same  accusation  in  substance,  and  where 
the  question  in  dispute  has  been  already  decided.  There  has,  in  the 
present  case,  been  no  judicial  decision  on  the  same  accusation,  and 
the  whole  question  now  in  dispute  could  not  have  been  decided,  for 
at  the  time  of  the  hearing  before  the  magistrates  whether  the  assault 
would  amount  to  culpable  homicide  or  not  depended  on  the  then 
future  contingency  whether  it  would  cause  death.  The  case  of  R. 
V.  Salvi,  if  not  precisely  in  point,  is  nevertheless  a  strong  authority 
for  this  view  of  the  law.  •  •  •  An  additional  reason  in  this  case 
for  following  the  common  law  is  the  mischief  which  would  result 
from  a  different  construction.  My  brother  Martin  has  already  illus- 
trated the  mischief  in  civil  cases  by  a  reference  to  Lord  Campbell's 
Act,  and  in  criminal  cases  the  mischiefs  might  be  much  greater.  A 
murderer,  for  example,  by  suffering  or  obtaining  a  previous  convic- 
tion for  an  assault,  might  escape  the  due  punishment  of  his  crime. 
Keating  and  Shee,  JJ.,  and  Martin,  B.,  concurred.  Conviction 
affirmed.  R.  v.  Morris,  10  Cox  C.  C.  480,  36  L.  J.  m.  c.  84,  L.  R.  1 
C.  C.  90, 16  L.  T.  636,  15  W.  R.  999,  B.  82. 

(Eng.  Queen's  Bench  Div.,  1875.)  Assault  under  Two  Statutes. 
Case  stated.  On  this  indictment  appellant  was  convicted  and  fined 
£1.  The  question  for  the  court  was  whether  the  appellant,  having 
been  convicted  on  the  26th  of  June,  1872,  under  3  &  4  Wm.  4,  c.  50, 
upon  the  complaint  of  the  superintendent  of  police,  could  again  be 
convicted  on  the  7th  of  August,  1872,  under  24  &  25  Vict.,  c.  100, 
§  42,  upon  the  complaint  of  the  respondent.  BLACKBURN,  J.  I 
think  the  fact  that  the  appellant  had  been  convicted  by  justices 
under  one  act  of  parliament  for  what  amounted  to  an  assault  is  a 
bar  to  a  conviction  under  another  act  of  parliament  for  the  same 
assault.  The  defense  does  not  arise  on  a  plea  of  autrefois  convict, 
but  on  the  well  established  rule  at  common  law  that  where  a  person 
has  been  convicted  and  punished  for  an  offense  by  a  court  of  com- 
petent jurisdiction,  transit  in  rem  judicatam;  that  is,  the  conviction 
shall  be  a  bar  to  all  further  proceedings  for  the  same  offense,  and 
he  shall  not  be  punished  again  for  the  same  matter;  otherwise  there 
might  be  two  different  punishments  for  the  same  offense.  The  only 
point  raised  is  whether  a  defense  in  the  nature  of  a  plea  of  autrefois 
convict  would  extend  to  a  conviction  before  two  justices  whose 
jurisdiction  is  created  by  statute.  I  think  the  fact  that  the  jurisdic- 
diction  of  the  justices  is  created  by  statute  makes  no  difference.  • 
•  •  Judgment  for  appellant.  Wemyss  v.  Hopkins,  L.  R.  10,  Q.  B. 
378,  44  L.  J.  m.  c.  101,  33  L.  T.  9,  23  W.  R.  691,  B.  86. 


PART   II. 

SPECIFIC  CRIMES. 

§  94.  Classification.  While  crimes  are  numberless  and  limitless, 
they  may  be  grouped  into  certain  fairly  well  defined  classes.  This 
grouping  may  be  made  from  various  points  of  view.  Classified  with 
reference  to  the  severity  of  the  punishment  prescribed,  because  of 
the  supposed  enormity  of  the  offense,  they  are  either  misdemeanors, 
felonies,  or  treason.  But  for  the  purposes  of  the  student  they  can 
be  considered  to  better  advantage  by  classif]ring  them  with  refer- 
ence to  the  thing  injured.  This  classified,  crimes  are:  1,  against 
the  person;  2,  against  the  habitation;  3,  against  property  rights; 
4,  against  the  public  peace;  5,  against  the  general  welfare  (public 
morals,  health,  safely,  and  comfort) ;  6,  against  the  administration 
of  public  justice  and  authority ;  7,  threatening  the  very  existence  of 
the  government;  8,  piracy,  against  all  mankind.  We  will  consider 
these  in  their  order. 
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:  1  CHAPTER  vn. 

OFFENSES  AGAINST  THE  PEBSON. 

§95.    ClasBified,  328. 
SiMPLB  Assault. 

196.  Defined,  etc.,  S  323. 
Agobayatbd  Assault. 

1 97.  Generally,  328. 
Battbrt. 

S98.    Defined,  etc.,  328. 
False  Impbisonmbnt. 
§  99.    Defined,  etc.,  330. 

EIlDNAPING. 

(100.  Defined,  etc.,  330. 
Maim. 

(101.  Defined,  etc.,  331. 
Rape.  * 

(102.  Defined,  etc.,  382. 
Homicide. 

1 103.  Definition  and  Classification,  341. 

§104.  Murder,   341. 

§  105.  Manslaughter  Defined.  350. 

§  106.  Voluntary  Manslaughter,  350. 

§  107.  Inyoluntary    Manslaughter,    857. 

§108.  Proof  of  Corpus  Delicti,  862. 

§  95.  Classified.  The  offenses  against  fhe  person  are :  1,  simple 
assault;  2,  aggravated  by  intent  to  do  greater  injury  than  battery; 
3,  coupled  with  battery,  or  by  actual  commission  of ;  4,  false  impris- 
onment; 5,  kidnaping;  6,  maim;  7,  rape;  8,  homicide.  We  will  con- 
sider these  in  their  order,  from  the  least  to  the  greatest. 

SIMPLE  ASSAT7LT. 

§  96.  Simple  Assault  Defined.  ''An  assault  is :  (a)  An  attempt  uu^ 
lawfully  to  apply  any  .the  least  actual  force  to  the  person  of  another, 
directly  or  indirectly ;  (b)  the  act  of  using  a  gesture  toward  another^ 
giving  him  reasonable  grounds  to  believe  that  the  person  using  such 
gesture  means  to  apply  such  actual  force  to  his  person  as  aforesaid; 
(c)  the  act  of  depriving  another  of  his  liberty,  in  either  case  without 
the  consent  of  the  person  assaulted,  or  with  such  consent  if  it  is 
obtained  by  fraud. ' '    Stephen 's  Dig.  Cr.  Law,  Art.  241. 

(Eng.  King's  Bench,  1669.)  Explained  by  Words  at  Time.  Action 
of  assault,  battery  and  wounding.  The  evidence  to  prove  a  provoca- 
tion was,  that  the  plaintiff  put  his  hand  upon  his  sword  and  said, 
**If  it  were  not  assize-time,  I  would  not  take  such  language  from 
you."  The  question  was,  if  that  were  an  assault?  The  court  agreed 
that  it  was  not;  for  the  declaration  of  the  plaintiff  was,  that  he 
WQuld  not  assault  him,  the  judges  being  in  town ;  and  the  intention 
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as  well  as  the  act  makes  an  assault.  Therefore,  if  one  strike  an- 
other upon  the  hand,  or  arm,  or  breast  in  discourse,  it  is  no  assault, 
there  being  no  intention  to  assault ;  but  if  one,  intending  to  assault, 
strike  at  another  and  miss  him,  this  is  an  assault ;  so  if  he  hold  up 
his  hand  against  another  in  a  threatening  manner  and  say  nothing, 
it  is  an  assault.  In  the  principal  case  the  plaintiff  had  judgment. 
Tuberville  v.  Savage,  1  xMod.  3,  2  Keb.  545,  Mi.  505. 

(£ng.  Assize,  1847.)  Abandoning  Child.  Defendant  was  indicted 
for  misdemeanor,  with  one  count  for  assault.  She  was  delivered  of 
a  bastard  child ;  and  when  it  was  ten  days  old  she  left  it,  swathed  in 
a  large  piece  of  Hannel,  in  the  bottom  of  a  dry  ditch,  near  a  path  and 
a  lane  seldom  used;  and  went  to  a  town  10  miles  away.  PAR££, 
J^.,  to  the  jury :  •  •  •  1  here  were  no  marks  of  violence  on  the 
child,  and  it  does  not  appear,  in  the  result,  that  the  child  actually 
experienced  any  injury  or  inconvenience,  as  it  was  providentially 
found  soon  after  it  was  exposed ;  and  therefore,  although  it  is  said  in 
some  of  the  books  that  an  exposure  to  the  inclemency  of  the  weather 
may  amount  to  an  assault,  yet  if  that  be  so  at  all,  it  can  only  be  when 
the  person  exposed  suffers  a  hurt  or  injury  of  some  kind  or  other 
from  the  exposure.  V^erdict,  not  guiltv.  B.  v.  BenshaWi  2  Cox  C.  C. 
285,  11  Jur.  615,  B.  434. 

Consent  as  defense  to  charge  of  assault :    Smith  y.  8.,  8  12 ;  R.  v.  MarUn,  8  29 ;  R. 
V.  Clarence,  8  20  ;  C.  ▼.  Roosnell,  8  102 ;  R.  y.  Case,  S  29. 

(S.  Car.  Ct.  of  Appeals,  1848.)  Apparent  Intent  to  Side  Down. 
Sims  had  threatened  to  shoot  Holt  if  he  should  survey  a  line  over 
Simp's  land.  After  Holt  had  surveyed  the  line  he  and  others  met 
Sims  in  a  foot-path,  they  being  on  foot  and  Sims  on  horseback.  As 
Sims  came  alongside  Holt  said  in  a  low  tone,  **You  did  not  shoot 
me.*'  Answer,  **No;  but  I'll  horsewhip  j'^ou."  Sims  turned  his 
horse  across  the  path  before  Holt,  and  then  shook  his  hickory  over 
his  head  in  striking  distance.  He  rode  his  horse  twice  very  near  to 
Holt;  the  third  time  he  rode  nearly  upon  him.  Holt  said,  "Don't 
ride  upon  me,"  and  thereupon  struck  the  horse,  with  his  jacob-staff, 
on  the  neck.  The  horse  fell  on  his  haunches ;  the  defendant  jumped 
down  and  picked  up  a  junk,  but  dropped  it  without  attempting  to 
throw.  On  this  and  other  evidence  of  like  import  Sims  was  con- 
victed of  assault.  He  appealed  and  moved  for  a  new  trial,  claiming 
that  the  court  erred  in  charging  the  jury  that  he  might  be  found 
guilty  of  an  assault  if  he  rode  his  horse  so  near  Holt  as  to  endanger 
his  person,  although  he  intended  to  commit  no  assault ;  and  because 
the  verdict  is  contrary  to  law  and  evidence.  Motion  denied.  8.  v. 
\,  3  Strobh.  137,  Mi.  509. 


(Cal.  Sup.  Ct.,  1865.)  Retreat  to  Avoid  Blow.  Defendant  called 
at  prosecutrix's  house  and  demanded  liquor,  which  being  finally 
given  him  he  asked  prosecutrix  to  drink,  which  she  refused;  thenh^ 
threw  a  tumbler  on  the  floor,  threatened  to  kill  her,  seized  a  hatchet, 
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and  advanced  toward  her  in  a  threatening  attitude  to  within  7  or  8 
feet,  when  she  retreated  to  an  adjoining  room  and  locked  the  door 
behind  her.  Defendant  struck  the  door  with  the  hatchet,  and  prose- 
cutrix went  out  of  another  door  to  an  adjoining  meat  shop.  Defend- 
ant followed  her  there  and  again  threatened  her  life.  Judgment  on 
verdict  of  guilty  was  affirmed  though  defendant  excepted  to  the 
court's  refusal  to  charge  the  jury  to  acquit  if  prosecutrix  had  left 
the  room  before  he  raised  the  hatchet  in  striking  posture  or  ap- 
proached within  striking  distance.  The  court  said:  ^'In  order  to 
constitute  an  assault  there  must  be  something  more  than  a  mere 
menace.  There  must  be  violence  begun  to  be  executed.  But  where 
there  is  a  clear  intent  to  commit  violence,  accompanied  by  acts 
which,  if  not  interrupted,  will  be  followed  by  personal  injury,  the 
violence  is  commenced  and  the  assault  is  complete."  P.  v.  Yslas, 
27  Cal.  631,  P.  239. 

Comlns  to  assault :    Toes  t.  S.»  |  10. 

(Ala.  Sup.  Ct.,  1867.)  Without  Threats  or  Violence.  Defendant 
was  convicted  of  assault,  and  excepts  to  the  charge  of  the  court. 
The  gist  of  the  offense  was  in  coercing  prosecutor  to  give  up  his 
gun.  The  court  instructed  the  jury  that  if  prosecutor  gave  up  the 
gun  **  through  fear  of  bodily  harm,  reasonably  excited  in  his  mind 
by  the  conduct  and  manner  of  the  defendant,"  an  assault  was  com- 
mitted. JUDGE,  J.  •  •  •  It  matters  not  that  the  gun  was  not 
delivered  in  consequence  of  threats  by  "word  of  mouth."  •  •  • 
The  defendant  had  as  much  the  right  to  coerce  the  delivery  to  him 
of  the  prosecutor's  hat,  or  his  coat,  or  to  compel  him  to  strip,  on 
the  pretext  that  he  was  not  dressed  in  the  fashion,  as  he  had  to 
coerce  the  delivery  of  the  prosecutor's  gun;  and  it  would  be  a  re- 
proach to  the  law  if  one  could  coerce  the  performance  of  acts  like 
these,  through  fear  of  bodily  harm,  excited  in  the  mind  of  his  victim, 
though  not  by  actually  striking  at  him,  or  by  the  use  in  terms  of 
threatening  language,  and  still  be  guilty  of  no  offense.  But  the  law 
is  not  so  unreasonable  as  to  permit  one  who  thus  breaks  down  the 
barrier  it  has  erected  for  the  security  of  the  citizen  to  go  free  of 
punishment.    •    •    •    Affirmed.    Balktun  v.  S.,  40  Ala.  671,  F.  240. 

(N.  Car.  Sup.  Ct.,  1868.)  Striking  Distance— Offer.  Appellant 
was  convicted  of  assault  and  battery  on  proof  that  prosecutor  and 
others  called  at  his  house,  and  a  quarrel  arising  he  ordered  them  to 
leave,  at  the  same  time,  or  soon  after,  taking  down  his  gun,  with- 
out aiming  it  at  them  or  attempting  to  do  so ;  and  this  being  taken 
from  him  by  members  of  his  family,  he  picked  up  an  ax  and  got 
near  enough  to  throw  it,  which  he  did  not  attempt ;  and  later,  being 
dared  to  come  out,  advanced  with  it  to  within  25  or  30  yards. 
BEADE,  J.  His  honor's  charge,  **that,  in  any  view  of  the  case,  the 
defendant  was  guilty,"  is  so  broad  as  to  entitle  the  defendant  to  a 
new  trial,  if  there  is  any  view  consistent  with  his  innocence.    After 
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a  careful  consideration  of  the  testimony,  we  are  obliged  to  say  that 
in  no  view  of  the  case  is  the  defendant  guilty.  When  the  defendant 
ordered  the  prosecutor  and  his  crowd  to  leave  his  house,  as  he  had 
a  right  to  do,  it  may  have  been  rude  behavior  to  seize  his  gun  at 
the  same  time ;  but  as  he  did  not  point  his  gun,  or  in  any  way  offer 
or  attempt  to  use  it,  there  was  certainly  no  assault,  which  is  an  offer 
or  attempt,  and  not  a  mere  threat,  to  commit  violence.  And  so  the 
picking  up  of  the  ax  within  some  25  yards  of  the  prosecutor,  with- 
out an  offer  or  attempt  to  use  it,  was  not  an  assault.  There  is  error. 
New  trial.    8.  v.  Mooney,  61  N.  Car.  (PhUl.)  434,  P.  238. 

(Mass.  Sup.  Judicial  Ct.,  1872.)  Fear,  Ability,  and  Intent^  as 
Essentials — Oun  not  Loaded.  Defendant  excepts  sifter  conviction  of 
assault.  There  was  testimony  that  defendant  drove  in  a  wagon 
along  a  highway,  which  Harrington,  Sullivan,  and  others  were  re- 
pairing; that  they  asked  him  to  drive  in  the  middle  of  the  road; 
that  he  replied  offensively;  that  they  came  towards  him,  asking 
what  he  meant;  that  he  picked  up  a  gun,  aimed  it  at  them,  and 
threatened  to  shoot;  that  Harrington  was  put  in  fear;  that  Sullivan 
was  not;  and  that  the  gun  was  not  loaded.  WELLS,  J.  *  *  * 
The  instructions  required  the  jury  to  find  that  the  acts  of  the  de- 
fendant were  done  **  menacingly ;"  that  Harrington  had  reasonable 
cause  to  believe  the  gun  pointed  at  him  was  loaded,  and  was  actually 
put  in  fear  of  immediate  bodily  injury  therefrom ;  and  that  the  cir- 
cumstances were  such  as  ordinarily  to  induce  such  fear  in  the  mind 
of  a.  reasonable  man.  Instructions  in  accordance  with  the  second 
ruling  prayed  for  would  have  required  the  jury  also  to  find  that  the 
defendant  had  an  intention  to  do  some  bodily  harm  and  the  present 
ability  to  carry  his  intention  into  execution.  Taking  both  these  con- 
ditions literally,  it  is  difiicult  to  see  how  an  assault  could  be  com- 
mitted without  a  battery  resulting.  It  is  not  the  secret  intent  of 
the  assaulting  party  nor  the  undisclosed  fact  of  his  ability  or  in- 
abilitv  to  commit  a  battery  that  is  material;  but  what  his  conduct 
find  the  attending  circumstances  denote  at  the  time  to  the  party 
assaulted.  If  to  him  they  indicate  an  attack,  he  is  justified  in  resort- 
ing to  defensive  action.  The  same  rule  applies  to  the  proof  neces- 
sary to  sustain  a  criminal  complaint  for  an  assault.  It  is  the  out- 
ward demonstration  that  constitutes  the  mischief  which  is  punished 
as  a  breach  of  the  peace.  •  •  *  Exceptions  overruled.  0.  v. 
White,  110  Mass.  407,  B.  450,  C.  153. 

'  (Mich.  Sup.  Ct.,  1880.)  Present  Apparent  Ability.  Appellant  was 
indicted  for  assault  with  intent  to  murder  and  was  convicted  of 
assault  with  intent  to  commit  manslaughter.  MARSTON,  C.  J.  * 
*  *  The  court  instructed  the  jury:  '*An  assault  is  an  attempt 
or  offer  with  violence  to  do  a  corporal  hurt  to  another ;  an  offer  to 
inflict  bodily  injury,  by  one  who  is  rushing  upon  another,  is  an 
assault.     Although  the  assailant  be  not  near  enough  to  reach  his 
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adversary,  if  the  distance  be  such  as  to  induce  a  man  of  ordinary 
firmness  to  believe  that  he  is  in  immediate  danger  of  receiving  such 
threatened  injury,  and  any  intent  to  commit  violence,  accompanied 
by  acts  which,  if  not  interrupted,  will  be  followed  by  bodily  injury, 
is  sufficient  to  constitute  an  assault,  although  the  assailant  may  not 
be  at  any  time  within  striking  distance.  And,  in  this  case,  if  Lilley, 
being  within  10, 15,  or  20  feet  of  McKenzie,  drew  his  knife  from  his 
pocket  and  commenced  to  open  the  same,  and  started  towards  Mc- 
Kenzie in  a  violent  manner,  threatening  that  he  would  do, him  bodily 
injury,  and  after  advancing  towards  him  a  few  .steps,  and  while 
rushing  towards  McKenzie,  he  was  stopped  by  Dillman,  Lilley  would 
then  be  guilty  of  an  assault."  •  •  •  The  act  done  must  have 
been  sufficiently  proximate  to  the  thing  intended.  It  may  be  so  re- 
mote, although  a  distinct  and  essential  act,  coupled  with  the  intent, 
as  to  fall  far  short  of  constituting  an  assault.  The  act  done  must 
not  only  be  criminal,  but  it  must  have  proceeded  far  enough  towards 
a  consummation  thereof,  and  this  must  necessarily  be  a  question  for 
the  jury  under  proper  instructions.  1  Bish.  Cr.  Law  [Ed.  1],  c.  26, 
also  §  323.  So,  clearly,  where  the  intent  is  formed  and  some  act 
done  in  performance  thereof,  but  the  party  voluntarily  abandons  his 
purpose,  or  is  prevented  from  proceeding  farther,  and  this  while  at 
a  distance  too  great  to  make  an  actual  assault,  he  could  not  be  con- 
victed of  an  assault.  *  *  *  An  assault  is  defined  to  be  an  incho- 
ate violence  to  the  person  of  another,  with  the  present  means  of 
carrying  the  intent  into  effect.  Threats  are  not  sufficient;  there 
must  be  proof  of  violence  actually  offered,  and  this  within  such  a 
distance  as  that  harm  might  ensue  if  the  party  was  not  prevented. 
2  Greenl.  Ev.  §  82,  3  Greenl.  Ev.  §  59,  1  Bish.  Or.  Law,  §  419 ;  3  Bl. 
Comm.  120,  note  3.  We  are  of  opinion,  therefore,  that  the  charge 
of  the  court  as  to  what  would  constitute  an  assault  was  not  suffici- 
ently guarded,  and  had  a  tendency  to  mislead  the  jury.  •  •  • 
Reversed.    P.  v.  Lilley,  43  Mich.  521,  5  N.  W.  982,  F.  243. 

(N.  Car.  Sup.  Ct.,  1890.)  Officer  Avoiding  Blow.  Prosecutor 
heard  defendant  was  beating  his  wife,  and  on  starting  in  search, 
soon  heard  defendant  coming  down  the  road  scolding  violently, 
heard  a  blow  struck  and  a  woman  scream,  and  immediately  met 
the  wife  crying  and  defendant  following,  with  a  sycamore  limb 
large  as  his  thumb  and  5  feet  long  in  his  hand.  Prosecutor,  a  justice 
of  the  peace,  told  defendant  to  consider  himself  under  arrest  and 
touched  him  on  the  shoulder,  on  which  defendant  raised  the  stick 
as  if  to  strike,  and  prosecutor  stepped  aside  to  avoid  the  blow.  It 
was  quite  dark,  but  the  parties  were  well  acquainted  and  recognized 
each  other.  AVERY,  J.  A  justice  of  the  peace,  a  constable,  or  a 
sheriff  can  unquestionably  arrest  without  a  warrant  one  who  com- 
mits a  felony  or  breach  of  the  peace  in  his  presence.  S.  v.  Hunter, 
106  N.  Car.  798,  11  S.  E.  366,  8  L.  R.  A.  529.  *  ••  If  the  de- 
fendant raised  the  stick  described  in  striking  posture  over  the  pros- 
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ecutor's  head,  and  caused  him  to  step  aside  to  avoid  an  apprehended 
blow,  it  was  an  assault.  S.  v.  Shipman,  81  N.  Car.  513.  There  was 
evidence  tending  to  show  that  the  defendant  committed  an  assault: 
1,  upon  his  wife  in  the  presence  of  the  prosecutor ;  and,  2,  that  he 
committed  an  assault  upon  the  prosecutor,  who  attempted  to  arrest 
him,  and  was  known  to  the  defendant  to  be  a  peace  officer.  The 
jury  passed  upon  the  disputed  facts.  Judgment  affirmed.  8.  V.  Ho- 
Afee,  107  N.  Car.  812, 12  S.  E.  435, 10  L.  R.  A.  607. 


AGGRAVATED  ASSAULT. 

§  97.  Aggravated  by  Specific  Intent.  For  example,  assault  with 
intent  to  do  great  bodily  harm  less  than  murder,  to  murder,  to  rape, 
etc. 

Specific  intent  mast  be  found :  Carter  ▼.  B.,  |  48 ;  B.  ▼.  Bojce,  f  48.  Intent  to 
injure  a  different  person :  R.  v.  Hewlett,  8  44 ;  R.  ▼.  Latimer,  8  44 ;  McGehee  t  8., 
I    44. 


BATTEB7. 

§  98.  Battery— Defined.  Battery  is  the  unlawful  touching  of  the 
person  or  of  anything  connected  with  the  person  of  another. 

(Eng.  Nisi  Prius,  1704.)  The  indictment  was  for  a  battery  upon 
Doctor  R.  The  evidence  was  that  the  defendant  spit  in  his  face. 
HOLT,  C.  J.  It  is  a  battery.  Though  one  cannot  justify  a  battery 
by  son  assault  demesne,  by  pleading  it  to  an  indictment,  yet  he  may 
give  it  in  evidence  upon  a  not  guilty,  and  he  may  be  thereupon 
acquitted.    B.  v.  Cotesworth,  6  Mod.  172,  Mi.  526. 

With  consent  or  by  agreement  to  fight,  whether  criminal,  several  cases,  §  28.  Effect 
of  consent  obtained  by  fear,  or  fraud,  or  of  a  child,  8  29.  Fraudulent  sexual  Intercourw 
by  physician,  whether  an  assault:  R.  v.  Case,  S  29.  Giving  **loTe  powders"  on  figs, 
whether  an  assault:  C.  ▼.  Stratton,  §  29.  Husband  giving  wife  venereal  disease  by 
Intercourse,  an  assault:  R.  v.  Clarence,  S  29. 

(N.  Gar.  Sup.  Ct.,  1871.)  Bude  Jostling  and  Shoving.  Defendant 
was  convicted  of  assault  and  battery  and  appeals.  BEADE,  J. 
The  defendant  went  up  to  the  prosecutor  end  said :  **I  once  thought 
we  were  friends,  but  I  understand  you  have  said  thus  and  so  about 
me,  and  you  have  got  to  take  it  back.''  The  prosecutor  refused  to 
take  it  back,  **  whereupon  the  defendant  put  his  hand,  open  and  flat, 
on  the  prosecutor's  breast  and  pushed  him  back  some  steps,  when 
he  fell  over  a  flour  barrel."  At  first  sight  this  seems  to  be  so  indis- 
putably an  assault  and  battery  that  *  *  *  it  is  necessary  to 
state  the  ingenious  shifts  of  his  learned  counsel  in  presenting  his 
case.  1.  **It  was  at  a  country  store,  where  politeness  is  not 
a  commodity."  Suppose  this  to  be  so,  and  make  full  allowance 
for  country  manners,  still  there  may  be  ** rudeness"  at  a  country 
store;  and  if  this  was  not,  then  rudeness  cannot  be.    2.  "The  hand 
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was  open.**  So  it  would  have  been  if  he  had  slapped  his  face. 
3.  **  Whether  it  was  *  rudeness'  was  a  question  for  the  jury — ^putting 
t&e  hand  on  being  an  equivocal  act,  and  might  have  been  friendly." 
Suppose  the  facts  testified  to  had  been  embodied  in  a  special  verdict, 
would  it  not  have  been  for  the  court  to  say  whether  they  made  a 
case  of  guilty  f  Doubtless.  The  facts  were  not  disputed,  and  there- 
fore they  had  the  same  force  as  a  special  verdict.  It  is  true  that  a 
laying  on  of  the  hand  may  be  friendly,  but  here  the  defendant  said, 
at  the  time,  that  it  was  not  in  friendship.  '^I  once  thought  we  were 
friends,"  said  he.  And  he  preceded  the  act  by  a  threat.  And  the 
act  itself  was  so  violent  and  insolent  as  to  make  it  unequivocal.  At 
any  rate  if  it  was  intended  as  an  innocent  familiarity,  in  consonance 
with  country  manners  and  local  custom,  it  ought  to  have  been  proved 
to  have  been  so,  by  the  defendant.  The  burden  of  proof  was  on  him. 
Affirmed.    S.  v.  Baker,  65  N.  Car.  332,  P.  242. 

JusUfed:  by  teacher.  Button  ▼.  S.,  I  66 ;  Boyd  v.  S.,  I  66 ;  Heritage  ▼.  Dodge,  I  66. 
By  hnsbaod  beating  wife :  S.  ▼.  Oliver.  S  66.  By  father  tying  up  girl  of  12 :  Hinkle  t. 
S.,  fi  66.  By  station  master  on  traveler:  P.  ▼.  McKay,  t  66.  By  police  on  prisoner: 
S.  y.  Pugh,  S  66;  Burns  ▼.  S.,  8  66;  S.  ▼.  Boseman,  8  66. 

No  duty  on  assatied  to  retreat  to  avoid,  but  may  stand  and  defend:  S.  t.  Sherman, 
8  60.  No  right  to  defend  with  deadly  weapon:  R.  v.  Hewlett,  8  68.  All  parttes  prin- 
cipals:   Baker  v.  S.,  8  76. 

(Ind.  Sup.  Ct.,  1873.)  Striking  a  Horse  Being  Driven.  On  trial 
for  assault  and  battery  it  was  error  to  instruct  the  jury  that  if 
defendant  struck  the  prosecutor  or  his  horses  while  he  was  driving 
them  in  gathering  com,  he  was  guilty.  In  giving  the  opinion  of  the 
court,  BUSKIRK,  J.,  said:  **The  most  accurate  and  complete  defi- 
nition of  a  battery  that  we  have  met  with  is  that  given  by  Saunders, 
and  which  has  been  adopted  by  most  subsequent  writers,  and  that 
is:  *A  battery  is  an  unlawful  touching  the  person  of  another  by 
the  aggressor  himself,  or  any  other  substance  put  in  motion  by  him. ' 
By  this  definition,  it  is  an  essential  prerequisite  that  the  person  must 
either  be  touched  by  the  aggressor  himself  or  by  the  substance  put 
in  motion  by  him.  There  must  be  a  touching  of  the  person.  One's 
wearing  apparel  is  so  intimately  connected  with  the  person,  as  in 
law  to  be  regarded,  in  case  of  a  battery,  as  a  part  of  the  person.  So 
is  a  cane  when  in  the  hand  of  the  person  assaulted.  But  in  the  case 
under  consideration,  the  court  ignores  all  these  things  and  instructs 
the  jury  to  convict  on  proof  alone  of  the  striking  of  the  horses  of 
the  prosecuting  witness.  It  is  not  even  necessary,  according  to  this 
charge,  that  the  prosecuting  witness  should  have  been  in  the  wagon 
or  holding  the  lines,  or  connected  with  or  attached  to  the  horses  in 
any  way.  That  Bein  was  driving  his  team  and  gathering  his  com 
does  not  necessarily  so  connect  him  with  the  horses  that  the  touch- 
ing of  the  horses  would  be  an  assault  and  battery  on  him.  He  may 
have  been,  as  is  frequently  done,  driving  his  horses  from  one  pile  of 
com  to  another,  by  words  of  command,  without  being  in  the  wagon 
or  having  hold  of  the  lines."  Reversed,  and  new  trial  granted. 
Klrland  v.  S.,  43  Ind.  146, 13  Am.  Rep.  386,  Kn.  207. 
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FALSE  nCPBISONMENT. 

§99.  "False  Imprisonment  is  Any  Unlawful  Sestraint  of  One's 
Liberty,  whether  in  a  place  set  apart  for  imprisonment  generally  or 
used  only  on  the  particular  occasion,  and  whether  between  walls  or 
not,  effected  either  by  physical  force  actually  applied,  or  by  words 
and  an  array  of  such  forces."    1  Bish.  Cr.  L.,  §  5^. 

By  captain   transporting  convicts:    R.  ▼.  Leslie,  S  66. 

(Tenn.  Sup.  t)t.,  1846.)  Here  Arrogant  Condnct.  The  defendant 
was  indicted  for  an  assault  and  false  imprisonment.  He  was  the 
keeper  of  a  public  ferry,  and  as  such  had  carried  over  the  Chncky 
river  one  Rodgers,  with  his  horse  and  carryall.  When  over,  the 
defendant  demanded  of  Rodgers  ferriage,  which  the  latter  said  had 
been  paid.  The  defendant  told  Rodgers  he  should  not  go  on  until 
he  had  paid  the  ferriage.  Some  other  conversation  ensued,  when 
Rodgers  paid  the  ferriage  demanded.  Rodgers  testified  on  the  trial 
that  the  defendant  had  not  touched  his  bridle  or  his  horse ;  that  he 
made  no  effort  to  strike  or  touch  his  person  or  his  horse ;  and  that 
he  made  no  threats  of  personal  violence ;  but  that  he  was  afraid  of 
a  difficulty  with  the  defendant.  The  defendant  was  found  guilty, 
and  appealed.  GREEN,  J.  *  *  *  Although  the  defendant  did 
not  take  hold  of  the  prosecutor,  or  offer  violence  to  his  person,  yet 
his  manner  may  have  operated  as  a  moral  force  to  detain  the  prose- 
cutor. And  this  appears  the  more  probable  as,  after  the  affair  was 
settled,  the  prosecutor  inquired  what  defendant  would  have  done  if 
he  had  not  paid  the  ferriage  demanded,  to  which  the  defendant  re- 
plied, **he  would  have  put  his  carryall  and  horse  back  into  the  boat, 
and  taken  them  across  the  river  again."  As  this  determination 
existed  in  his  mind,  it  doubtless  was  exhibited  in  the  manner  of  the 
defendant,  and  thus  operated  upon  the  fears  of  the  prosecutor. 
Affirmed.    Smith  v.  S.,  7  Humph.  43,  Mi.  534. 

Bobbery,  though  a  kindred  offense,  is  not  treated  under  this  head, 
because  it  involves  larceny  also,  which  is  yet  to  be  considered. 
See  post,  §§  146-149. 

KIDNAPING. 

§100.  "Kidnaping  is  a  false  imprisonment  aggravated  by  con- 
veying the  imprisoned  person  to  some  other  place."  1  Bish.  Cr.  L., 
§553. 

That  defendant  was  kidnaped  out  of  the  state  and  brought  here  for  trial :  Ker  ▼. 
ininofH.  §  90;  Mahon  y.  Jastlce,  8  00. 

(Tex.  Sup.  Ct.,  1848.)  Indictment.  After  verdict  of  guilty  on  an 
indictment  for  kidnaping,  motion  in  arrest  of  judgment  was  made, 
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and  overruling  the  motion  was  held  erroneous;  because  the  indict- 
ment did  not  charge  an  assault  on  prosecutor,  nor  that  he  was  taken 
against  his  will.  The  COURT  said:  ''Kidnaping  is  defined  to  be, 
'the  forcible  abduction  and  conveying  away  of  a  man,  woman  or 
child,  from  their  own  country,  and  sending  them  to  another. '  2  Tom. 
L.  Die.  335 ;  4  Bl.  Com.  219 ;  1  East  P.  C.  430,  §  4.  This  offense  is 
treated  as  an  aggravated  species  of  false  imprisonment.  Boscoe  on 
Ev.  465,  1  East  P.  C.  430.  And  all  the  ingredients  in  the  definition 
of  the  latter  offense  are  necessarily  comprehended  in  the  former. 
These  are :  *1.  The  detention  of  the  person.  2.  The  unlawfulness  of 
such  detention.  Every  confinement  of  the  person  is  an  imprison- 
ment.' 'Unlawful,  or  false  imprisonment  consists  in  such  confine- 
ment or  detention  without  sufficient  authority.*  3  Bl.  Com.  127,  1 
Tom.  L.  Die.  755.  Thc^se  essential  elements  in  the  definition  of  the 
offense  must  enter  into  the  description  of  it  in  the  indictment." 
Per  WHEELER,  J.    Reversed.    Click  v.  S.,  3  Tex.  282,  Kn.  203. 


MAIM. 

§  101.  Defined.  "Such  hurt  of  any  part  of  a  man's  body  whereby 
he  is  rendered  less  able,  in  fighting,  either  to  defend  himself  or  to 
annoy  his  adversary,  is  properly  a  maim.  And  therefore  the  cutting 
off  or  disabling  or  weakening  a  man's  hand  or  finger,  or  striking 
oat  his  eye  or  foretooth,  or  castrating  him,  are  said  to  be  maims; 
bat  the  cutting  off  his  ear  or  nose,  etc.,  are  not  esteemed  maims,  be- 
cause they  do  not  weaken,  but  only  disfigure  him.'*  1  Hawkins  P. 
C,  0. 16,  §  1. 

(Mass.  Sup.  Judicial  Ct.,  1810.)  Indictment  for  Burglary  In 
Breaking  and  Entering  to  Cut  Off  the  Ear  of  Ed.  Dixon  in  his  dwell- 
ing house  at  night.  The  prisoners  demurred.  PARSONS,  C.  J. 
The  objection  to  the  indictment  is  that  the  facts  therein  found  do 
not  amount  to  felony.  The  breaking  and  entering  of  a  dwelling- 
house  in  the  night  is  not  burglary  unless  it  be  done  with  an  intent 
to  commit  a  felony.  This  position  the  attorney  general  has  not  con- 
tested. The  question  for  our  decision  then  is,  whether  the  cutting 
off  the  ear  of  Dixon,  of  set  purpose  and  of  malice  aforethought,  with 
the  intention  to  maim  and  disfigure  him,  is  by  our  laws  a  felony; 
for  if  it  be  not  a  felony,  an  intention  to  do  it  cannot  be  an  intention 
to  commit  felony.  That  the  cutting  off  an  ear,  maliciously  and  of 
set  purpose,  with  the  intention  to  maim  and  disfigure  is  not  a  may- 
hem by  the  common  law,  is  not  denied ;  but  the  attorney  general  has 
insisted  that  the  statute  of  1804,  c.  123,  has  made  the  cutting  off  the 
ear,  with  the  disposition  and  intention  aforesaid,  a  mayhem;  that 
mayhem  at  common  law  is  felony ;  and  that,  asf  a  necessary  conclu- 
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fuon,  the  cutting  off  the  ear,  maliciously  and  with  the  intention  to 
maim  and  disiigure,  is  by  force  of  the  statute  a  felony.  By  the  anci- 
ent common  law,  mayhem  was  an  injury  of  a  particular  nature,  con- 
stituting a  specific  offense,  the  commission  of  which  could  be  regu- 
larly averred  by  no  circumlocution,  without  the  aid  of  the  barbarous 
verb  mahemiare.  It  consisted  in  violently  and  unlawfully  depriving 
another  of  the  use  of  a  member  proper  for  his  defense  in  fighting, 
and  was  punished  by  a  forfeiture  of  member  for  member,  in  conse- 
quence of  which  forfeiture  it  was  deeAied  a  felony.  If  the  sufferer 
sought  this  satisfaction,  or  rather  revenge,  his  remedy  was  by  an 
appeal  of  mayhem;  and  the  sovereign  punished  this  injury  done  to 
his  subject  by  an  indictment  for  a  mayhem ;  and  in  both  the  appeal 
and  indictment  the  offense  must  be  alleged  to  have  been  committed 
feloniously.  A  punishment  of  this  description  could  have  existed 
only  in  a  rude  state  of  civil  society;  and  as  civilization  advanced, 
the  punishment  was  disused,  and  the  offender  made  satisfaction  by 
paying  pecuniary  damages  and  was  punished  by  his  sovereign  by 
fine  and  imprisonment,  in  the  same  manner  as  in  cases  of  trespass. 
So  long  ago  was  this  punishment  disused  that  Staundford,  remark- 
ing on  the  statute  of  5  H.  IV.  c.  5,  which  made  the  putting  out  of  an 
eye  felony,  observe  that  before  that  statute  it  was  not  felony.  He 
however  subjoins  a  quaere,  and  refers  to  Bracton.  This  was  the  state 
of  the  common  law  long  before  and  at  the  time  when  our  ancestors 
emigrated  to  this  country,  bringing  with  them  but  a  very  small  part 
of  the  common  law,  defining  crimes  and  their  punishment.  Mayhem 
was  therefore  never  deemed  by  them  a  felony,  but  only  an  aggra- 
vated trespass  at  common  law ;  and  as  such,  the  offender  was  answer- 
able to  the  party  injured  in  a  civil  action  of  trespass,  and  to  the 
government  upon  an  indictment  for  a  misdemeanor;  and  no  statute 
provision,  during  the  existence  of  the  colonial  and  provisional  char- 
ters, recognizes  mayhem  as  a  distinct  offense  from  trespass,  or  as 
constituting  a  specific  felony.  We  are  therefore  obliged  to  consider 
mayhem  as  no  felony  by  the  common  law  adopted  in  this  state.  • 
•     *    Prisoners  discharged.    0.  v.  Newell,  7  Mass.  245,  C.  482. 


RAPE. 

§  102.  Defined  Bape  is  a  man's  having  unlawful  carnal  knowl- 
edge of  a  woman  without  her  consent.  Another  woman  or  other 
person  physically  incompetent  as  principal  in  the  first  degree  may 
be  principal  in  the  second  degree,  or  a  husband  may  be  principal  in 
the  second  degree  to  a  rape  on  his  wife  by  another  man.  2  Bish.  Cr. 
L.,  §§  1107-1136;  1  Hale  P.  C.  628;  1  Hawkins  P.  C,  c.  16,  §  2;  4  Bl. 
Com.  210. 

Abandonment  after  attempt  la  no  defense  to  prosecution  for  attempt:  Glover  v.  C. 
i  62.  Atletnpt  by  boya  under  14,  see  C.  v.  Green,  {  62;  Foster  v.  C.  S  62:  MoKinny 
▼.  S.,  §  62;  S.  ▼.  Jones,  S  62.  Resulting  in  death  from  venereal  disease  Is  murder: 
R.  V.   Greenwood.  9  ^3.  • 
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(Eng.  Central  Crim.  Ct.,  1845.)  Wlule  Inapnsible  from 
Indictment  for  rape.  It  was  proved,  and  the  jury  found,  that  the 
prisoner  made  prosecutrix  (13  years  old)  quite  drunk  to  excite  her 
passion,  not  to  render  her  insensible,  but  when  she  was  insensible 
had  intercourse  with  her.  It  was  contended  in  behalf  of  the  prisoner 
that  the  offense  is  not  rape,  because  not  accomplished  by  force  and 
against  the  will  of  the  prosecutrix.  After  argument  before  Pollock, 
C.  B.,  Tindal,  C.  J.,  Denman,  C.  J.,  Patteson,  Williams,  Coltman, 
Coleridge,  Wightman,  Cresswell,  and  Earle,  JJ.,  and  Alderson,  Piatt, 
and  Rolfe,  BB.,  judgment  was  pronounced  by  PATTESON,  J.  *  * 
*  The  prosecutrix  showed  by  her  words  and  conduct  up  to  the  last 
moment  at  which  she  had  sense  or  power  to  express  her  will,  that 
it  was  against  her  will  that  intercourse  should  take  place.  And  it 
was  by  your  illegal  act  alone,  that  of  administering  liquor  to  her 
to  excite  her  to  consent  to  your  unlawful  desires,  that  she  was  de- 
prived of  the  power  of  continuing  to  express  such  want  of  consent. 
Whatever  your  original  intention  was  in  giving  her  the  liquor,  you 
knew  that  it  was  calculated  in  its  natural  consequences  to  make  her 
insensible,  and  you  know  also  that  it  had  produced  that  effect  upon 
her  at  the  time  you  took  advantage  of  her  insensibility.  Your  case, 
therefore,  falls  within  the  description  of  those  cases  in  which  force 
and  violence  constitute  the  crime,  but  in  which  fraud  is  held  to 
supply  the  want  of  both.  •  •  •  Transported  for  life.  B.  v. 
Oamplin,  1  Car.  &  K.  746,  1  Den.  C.  C.  89,  1  Cox  Cr.  Cas.  220, 1  B.  & 
H.  235n,  F.  228. 

Drunkenness  of  defendant  is  no  defense  to  a  prosecution  for  rape  (Bnrrow*8  Case, 
9  57)  ;  bnt  on  a  prosecution  for  assault  with  intent  to  rape,  it  is  competent  proof  to 
Rhnw  inability  to  form  any  Intent:  Reagan  ▼.  S.,  S  57. 

(Mass.  Sup.  Judicial  Ct.,  1870.)  Same.  GRAY,  J.  The  defend- 
ant had  been  indicted  and  convicted  for  aiding  and  assisting  Dennis 
Green  in  committing  a  rape  upon  Joanna  Caton.  The  single  ex- 
ception taken  at  the  trial  was  to  the  refusal  of  the  presiding  judge 
to  rule  that  the  evidence  introduced  was  not  sufficient  to  warrant 
a  verdict  of  guilty.  •  •  •  Green,  with  the  aid  and  assistance 
of  this  defendant,  had  carnal  intercourse  with  Mrs.  Caton,  without 
her  previous  assent,  and  while  she  was,  as  Green  and  the  defendant 
both  knew,  so  drunk  as  to  be  utterly  senseless  and  incapable  of 
consenting,  and  with  such  force  as  was  necessary  to  effect  the  pur- 
pose. [After  reviewing  the  decisions  and  legislation  on  the  subject 
of  rape,  and  referring  to  R.  v.  Camplin,  above,  as  the  leading  case 
on  this  question,  his  honor  continued.]  We  are,  therefore,  unani- 
mously of  opinion  that  the  crime,  which  the  evidence  in  this  case 
tended  to  prove  •  •  *  was  rape.  M  it  were  otherwise,  any 
woman  in  a  state  of  utter  stupefaction,  whether  caused  by  drunken- 
ness, sudden  disease,  the  blow  of  a  third  person,  or  drugs  which 
she  had  been  persuaded  to  take  even  by  the  defendant  himself,  would 
be  unprotected  from  personal  dishonor.    The  law  is  not  open  to  such 
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a  reproach.    Exception  overruled.    C.  v.  Burke,  105  Mass.  376,  7 
Am.  Rep.  531,  B.  457,  Kn.  199. 

(Eng.  C.  C.  R.,  1822.)  Ctonsent  Obtained  by  Impersonation.  Jack> 
son  was  convicted  on  an  indictment  of  burglary  with  intent  to  rape, 
on  proof  that  he  went  into  the  woman's  room  and  bed  as  if  he  was 
her  husband,  and  was  in  the  act  of  copulation  when  she  discovered 
the  fraud,  and  he  immediately  desisted.  The  jury  found  that  he 
entered  the  house  with  intent  to  pass  as  her  husband,  not  to  use 
force,  but  to  have  connection  if  she  did  not  discover  the  fraud.  On 
case  reserved  eight  of  the  judges  thought  having  carnal  knowledge 
of  a  woman  under  such  circumstances  was  not  rape,  and  four  thought 
it  was.  DALLAS,  C.  J.,  pointed  out  forcibly  the  difference  between 
compelling  a  woman  against  her  will,  when  the  abhorrence,  which 
would  naturally  arise  in  her  mind,  was  called  into  action,  and  beguil- 
ing her  into  consent.  Several  of  the  eight  judges  intimated  that  if 
the  case  should  occur  again  they  would  advise  a  special  verdict. 
R.  V.  Jackson,  Russell  &  R.  487,  1  B.  &  H.  234-n. 

(Conn.  Sup.  Ct.  of  Errors,  1828.)  Same.  Information  for  assault 
with  intent  to  rape.  Defendant  was  convicted;  and  he  moved  in 
arrest  of  judgment,  contending  that  the  evidence  proved  rape,  if 
any  offense,  and  the  attempt  was  merged  in  the  greater  crime,  and 
conviction  on  this  charge  would  be  no  defense  to  a  charge  of  rape. 
The  facts  were  that  the  prosecutor  was  asleep,  being  much  exhausted 
by  broken  rest,  did  not  realize  what  defendant  was  doing  till  he  had 
violated  her  person,  at  first  thought  it  was  her  husband,  and  as  soon 
as  she  became  thoroughly  awake  and  sensible  to  the  situation  sprang 
from  the  bed.  The  motion  was  denied  because  an  acquittal  on  the 
present  charge  would  be  a  defense  to  a  charge  of  rape,  and  that  the 
offense  was  worse  than  charged  was  no  reason  for  not  sustaining  the 
conviction.    S.  V.  Shepard,  7  Conn.  54. 

(Tenn.  Sup.  Ct.,  1852.)  Same.  Appeal  from  conviction  and 
sentence  of  death  on  indictment  of  three  counts:  1,  for  burglary 
with  intent  to  steal ;  2,  for  burglary  with  intent  to  rape ;  and,  3,  for 
assault  with  intent  to  rape.  CARUTHERS,  J.  *  *  *  It  was 
proved  that  the  prisoner  forced  the  door  of  the  dwelling  house  of 
the  prosecutor,  in  which  he  and  his  wife  were  sleeping,  about  11  or 
12  o'clock  at  night;  that  he  approached  the  bed  in  which  they  were 
sleeping  and  put  his  hand  upon  her,  Which  aroused  her  from  sleep, 
and  she  gave  the  alarm,  when  the  prisoner  fled,  the  prosecutor  pur- 
suing him  with  his  dogs  and  gun,  until  he  overtook,  shot,  and  dis- 
abled him.  The  error  alleged  and  relied  upon  for  a  new  trial  is  in 
that  part  of  the  judge's  charge  to  the  jury,  which  is  in  these  words: 
**If  the  jury  believe  that  the  defendant  attempted,  either  by  force, 
or  by  fraudulently  inducing  the  prosecutor's  wife  to  believe  that  ii 
was  her  husband,  and  thereby  to  have  carnal  knowledge  of  her,  that 
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then  they  ought  to  find  him  guilty."  •  •  •  We  agree  with  the 
attorney  general  that  the  moral  turpitude  of  the  crime  would  be  as 
great  when  perpetrated  by  fraud  and  deception  as  by  force.  If  we 
had  the  power  to  make  the  law  on  that  subject,  we  would  not  hesitate 
to  have  it  as  charged  by  his  honor  the  circuit  judge.  •  •  •  The 
intent  to  commit  a  rape,  or  to  make  an  assault  with  that  intent,  is 
a  capital  felony  in  a  slave.  But  the  intent  is  as  essential  as  the  act 
to  constitute  that  felony;  and  to  make  out  that  felony,  the  intent 
must  be  to  have  the  unlawful  carnal  knowledge  of  the  woman, 
"forcibly,  and  against  her  will."  •  •  •  The  current  of  author- 
ity is  almost,  if  not  entirely,  unbroken  on  the  subject.  There  is  no 
respectable  conflicting  authority  known  to  us.  Fraud  and  stratagem, 
then,  cannot  be  substituted  for  force,  as  an  element  of  this  offense^ 
according  to  the  existing  law.  •  •  •  Reversed.  Wyatt  v.  8., 
32  Tenn.  (2  Swan)  394,  C.  206. 

(£ng.  C.  C.  R.,  1868.)  Same.  Defendant  was  convicted  on  indict- 
ment for  rape.  It  was  proved  that  prosecutrix  was  in  bed  with  her 
husband,  half  asleep,  and  on  realizing  that  someone  was  having 
connection  with  her,  supposed  it  was  her  husband ;  whom  she  could 
not  see,  as  a  part  of  her  dress  was  over  her  face ;  that  she  was  com- 
pletely aroused  by  his  pushing  away  the  baby  she  held  on  her  arm 
and  getting  out  of  bed ;  whereon  she  pulled  the  dress  from  over  her 
face,  and  first  discovered  that  it  was  not  her  husband.  No  counsel 
appeared  on  either  side  in  this  court.  BOVILL,  C.  J.  We  have  care- 
fully considered  the  facts  as  stated  in  this  case.  It  does  not  appear 
that  the  woman,  upon  whom  the  offense  was  alleged  to  have  been 
committed,  was  asleep  or  unconscious  at  the  time  when  the  act  of 
connection  commenced.  It  must  be  taken,  therefore,  that  the  act 
was  done  with  the  consent  of  the  prosecutrix,  though  that  consent 
was  obtained  by  fraud.  It  falls,  therefore,  within  the  class  of  cases 
which  decide  that,  where  consent  is  obtained  by  fraud,  the  act  done 
does  not  amount  to  rape.  Channell,  B.,  Byles,  Blackburn,  and  Lush, 
JJ.,  concurred.  Conviction  quashed.  B.  v.  Barrow,  L.  R.  1,  C.  C.  R. 
156,  38  L.  J.  m.  c.  20,  19  L.  T.  293,  17  W.  R.  102,  11  Cox.  C.  C.  191, 
B.  455. 

(Ir.  C.  C.  R.,  1884.)  Same.  MAY,  C.  J.  The  question  which 
arises  on  the  case  is  whether,  in  point  of  law,  the  prisoner  should 
be  considered  as  guilty  of  rape.  There  is  not,  I  think,  any  doubt  or 
dispute  as  to  the  facts  and  circumstances  of  the  case.  Upon  the 
report  of  the  judge,  who  was  myself,  and  the  findings  of  the  jury, 
it  is,  I  think,  established  that  Judith  Gorman,  the  wife  of  one  J. 
Qorman,  who  was  absent,  having  gone  out  to  fish,  lay  down  upon  a 
bed  in  her  sleeping  room  in  the  evening  when  it  was  dark;  that  the 
prisoner  came  into  the  room,  personating  her  husband,  lay  down 
upon  her,  and  had  connection  with  her;  that  she  did  not  at  first 
resist,  believing  the  man  to  be  her  husband,  but  that  on  discovering 
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that  he  was  not  her  husband,  which  was  after  the  commencement  but 
before  the  termination  of  the  proceedings,  her  consent  or  acquies- 
cence terminated,  and  she  ran  downstairs.  It  appeared,  I  think 
manifestly,  that  the  prisoner  knew  the  woman  was  deceived,  as  she 
said  to  the  prisoner  in  his  presence  and  hearing  when  he  came  into 
the  room,  **  You  are  soon  home  tonight,"  to  which  he  made  no  reply. 
*  *  •  There  is  no  doubt  that  unlawful  connection  with  a  woman 
in  a  state  of  unconsciousness^  produced  by  profound  sleep,  stupor, 
or  otherwise,  if  the  man  knows  that  the  woman  is  in  such  a  state, 
amounts  to  a  rape.  The  case  which  the  court  has  to  deal  with  is 
that  of  connection  with  a  married  woman  obtained  by  personation 
of  the  husband  while  the  woman  is  awake.  On  this  point  subtle  dis- 
tinctions have  been  drawn.  The  earliest  reported  case  appears 
to  be  that  of  B.  v.  Jackson,  Russ.  &  B.  487  [above].  There  the  pris- 
oner was  convicted  of  burglary  with  intent  to  commit  a  rape  on  a 
married  woman.  It  appeared  in  evidence  that  the  prisoner  got  into 
the  woman's  bed  as  if  he  had  been  her  husband  and  had  partial 
connection  with  her.  The  case  was  considered  by  the  twelve  judges. 
Four  of  the  judges  thought  having  carnal  knowledge  of  a  woman 
while  she  was  under  the  belief  that  the  man  is  her  husband  would 
be  a  rape,  but  the  other  eight  judges  thought  it  would  not.  •  •  * 
The  series  of  cases  to  which  I  have  drawn  attention  appear  to  be 
an  echo  of  the  first  case  of  R.  v.  Jackson.  The  others  followed,  no 
further  argument  being  treated  as  necessary.  Nevertheless,  if  the 
doctrine  thus  established  had  been  adopted  by  the  judges  in  England 
without  objection,  I  do  not  think  that  this  court  should  establish  a 
different  legal  determination,  unanimity  on  such  points  being  of 
great  importance.  In  its  inception,  however,  that  original  case  of 
R.  V.  Jackson  was  dissented  from  by  four  of  the  twelve  judges  who 
heard  it,  while  of  the  majority  several  apparently  doubted  the  doc- 
trine there  contended  for.  In  the  case  of  R.  v.  Flattery  all  the 
judges  desired  that  this  doctrine  should  be  reconsidered.  In  Ireland, 
until  the  present  case,  no  similar  question  seems  to  have  arisen ;  and 
it  appears  to  me,  under  all  the  circumstances,  that  it  is  competent 
for  us,  and  it  is  our  duty,  to  consider  the  doctrine  of  those  English 
decisions  upon  their  merits.  Now,  rape  being  defined  to  be  sexual 
connection  with  a  woman  without  her  consent,  or  without  and  there- 
fore against  her  will,  it  is  essential  to  consider  what  is  meant  and 
intended  by  consent.  Does  it  mean  an  intelligent,  positive  concur- 
rence of  the  will  of  the  woman,  or  is  the  negative'  absence  of  dissent 
sufficient?  In  these  surgical  cases  it  is  held  that  the  submission  to 
an  act  believed  to  be  a  surgical  operation  does  not  constitute  con- 
sent to  a  sexual  connection,  being  of  a  wholly  different  character; 
there  is  no  consensus  quoad  hoc.  In  the  case  of  personation  there 
is  no  consensus  quoad  banc  personam.  Can  it  be  considered  that 
there  is  a  consent  to  the  sexual  connection,  it  being  manifest  that,  had 
it  not  been  for  the  deceit  or  fraud,  the  woman  would  not  have  sub- 
mitted to  the  actt    In  the  cases  of  idiocy,  of  stupor,  or  of  infancy. 
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it  i£|  held  that  there  is  no  legal  consent  from  the  want  of  an  intelli- 
gent and  discerning  will.  Can  a  woman,  in  the  case  of  personation, 
be  regarded  as  consenting  to  the  act  in  the  exercise  of  an  intelligept 
will?  Does  she  consent,  not  knowing  the  real  nature  of  the  act?  As 
observed  by  Mr.  Curtis,  she  intends  to  consent  to  a  lawful  and  mar- 
ital act,  to  which  it  is  her  duty  to  submit.  But  did  she  consent  to 
an  act  of  adultery?  Are  not  the  acts  themselves  wholly  diflferent 
in  their  moral  nature?  The  act  she  permitted  cannot  properly  be 
regarded  as  the  real  act  which  took  place.  Therefore  the  connection 
was  done,  in  my  opinion,  without  her  consent,  and  the  crime  of 
rape  was  constituted,  I,  therefore,  am  of  opinion  that  the  convic- 
tion should  stand  confirmed.  •  •  •  The  other  judges  concurred. 
E.  V.  Dee,  15  Cox  C.  C.  579, 14  L.  R.  Ir.  468,  C.  203. 

Whether  concealing  disease  avoids  consent  sufficiently  to  constitute  rape:     R.  ▼. 
Clarence,  8  29. 

(Mich.  Sup.  Ct.,  1872.)  Consent  Obtained  by  Physician  as  Neces- 
saiy  Treatment.  Defendant  was  convicted  of  rape  on  proof  that 
he  was  employed  by  the  father  of  a  girl  of  16  to  treat  her  for  con- 
sumption at  defendant's  house,  that  he  made  an  examination,  and 
told  her  it  would  be  necessary  to  enlarge  her  parts  to  enable  the 
''whites"  to  pass  from  her  stomach,  and  to  break  ulcers;  that  this 
could  be  done  by  instruments,  but  would  be  painful  and  dangerous 
to  life;  that  he  could  accomplish  the  same  result  without  pain  by 
haying  connection  with  her;  that  he  did  so  with  all  women  he 
treated ;«  and  that  her  father  knew  his  purpose  and  assented  to  it, 
but  if  she  did  not  consent  he  would  have  to  use  instruments  which 
would  probably  prove  fatal ;  all  of  which  was  false.  The  girl  yielded 
to  him  because  of  these  statements.  Exception  was  taken  to  the  fol- 
lowing instruction  to  the  jury:  ''If  you  find  that  the  defendant 
represented  to 'the  complaining  witness  that,  as  a  part  of  his  medical 
treatment,  it  was  necessary  for  her  to  have  carnal  connection  with 
him;  that  such  representations  were  false  and  fraudulent;  that  she 
believed  it  and,  relying  upon  it,  consented  to  the  solicitations  of 
the  defendant,  and  had  connection  with  him;  and  that  such  repre- 
sentations were  made  for  the  purpose  of  inducing  her  to  give  such 
consent,  and  that  without  it  she  would  not  have  yielded,  the  defend- 
ant is  guilty  of  the  crime  charged  against  him."  CHRISTIANCY, 
C.  J.  •  •  •  Section  5730,  Comp.  Laws  1857,  declares,  "If  any 
person  shall  ravish  and  carnally  know  any  female  of  the  age  of  ten 
years  or  more,  by  force  and  against  her  will,  *  *  *  he  shall  be 
punished,"  etc.  In  the  interpretation  of  this  statute  it  is  clear,  that 
the  terms,  "by  force,"  must  not  be  wholly  rejected  or  ignored,  but 
that  some  effect  must  be  given  to  them;  and  the  language  of  the 
provision  certainly  requires  something  more  to  be  shown  than  if 
these  words  had  been  omitted;  and  it  is  equally  clear  that  if  that 
particular  kind  and  amount  of  force  only  is  required  which  is  al- 
ways essential  to  the  act  of  sexual  connection  itself,  when  performed 
with  the  assent  of  the  woman,  then  no  effect  whatever  is  given  to 
22 
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the  terms,  **by  force,"  but  the  interpretation  and  the  effect  of  the 
statute  will  be  precisely  the  same  as  if  these  words  were  not  con- 
tained in  it.  This  interpretation,  therefore,  is  not  permissible.  Some 
effect  must  be  given  to  the  words;  and  such  has  been  the  almost, 
if  not  entirely,  uniform  course  of  decision,  both  in  England  and  in 
this  country,  where  the  definition  of  the  offense  is  substantially  the 
same  as  that  given  by  our  statute.  •  *  *  I  have  not  been  able 
to  find  a  single  well  authenticated  case,  where  the  question  was 
directly  raised,  in  which  it  has  been  directly  decided  the  other  way. 
•  •  •  When  drugs  are  administered,  or  procured  to  be  adminis- 
tered, by  the  criminal,  for  the  purpose  of  taking  away  or  lessening 
the  power  of  resistance,  and  having  that  effect,  there  may  be  no 
ground  for  distinction  between  the  force  thus  exerted  by  him 
through  the  agency  of  the  drugs,  and  that  directly  exerted  by  his 
hand  and  for  the  same  purpose.  •  •  •  Considering  the  way,  and 
the  purpose  for  which,  the  girl  had  been  placed  by  her  father  under 
the  care  and  treatment  of  the  defendant,  as  her  physician,  the  evi- 
dence had  a  tendency  to  show,  and  the  jury  might  properly  have 
found,  that  the  girl  was  induced  by  the  defendant  to  submit  to  the 
sexual  intercourse  with  him,  from  the  fear  and  under  the  appre- 
hension, falsely  and  fraudulently  inspired  by  the  defendant  for  the 
purpose  of  overcoming  her  opposition  that,  if  she  did  not  yield 
to  such  intercourse,  he  intended  to,  and  would  use  instruments  **for 
the  purpose  of  enlarging  the  parts,"  and  that  such  operation  with 
instruments  would  be  likely  to  kill  her.  And  if  the  jury  should 
so  find — with  or  without  the  other  facts  submitted  to  them  by  the 
charge  given — and  that  she  would  not  otherwise  have  yielded,  it 
would  be  their  duty  to  find  the  defendant  guilty  of  the  crime 
charged.  Campbell,  J.,  concurred;  Cooley,  J.,  concurred  in  the  re- 
sult ;  Graves,  J.,  did  not  sit.  Reversed.  DonMoran  v.  P.,  25  Mich. 
356,  12  Am.  Rep.  283-n,  F.  230,  Mi.  539. 

Similar  case :   U.   v.   Case,  f  29. 

(Mass.  Sup.  Judicial  Ct.,  1886.)  Consent  of  OhUd.  Defendant 
was  indicted  under  the  statute  for  two  separate  assaults  on  girls 
under  10  years  of  age,  with  intent  to  abuse  and  carnally  know  them. 
He  was  convicted  on  both  counts  and  excepts  to  the  charge  and 
refusal  to  charge.  C.  ALLEN,  J.  The  chief  argument  for  the 
defendant  is  that  an  indictment  for  an  assault  upon  a  female  child, 
under  the  age  of  10  years,  with  intent  to  unlawfully  and  carnally 
know  and  abuse  her,  cannot  be  maintained  without  proof  that  the 
acts  were  done  without  her  consent ;  that  the  carnal  knowledge  and 
abuse  of  a  child  is  a  special  statutory  offense,  distinct  from  the  crime 
of  rape ;  and  that  the  consent  of  the  child  is  no  defense  to  the  sub- 
stantive crime,  because  the  statute  expressly  so  provides  or  implies, 
but  is  a  defense  to  the  assault  with  intent,  because  the  terms  of  the 
statute  do  not  extend  to  the  assault,  and  because  an  assault  con- 
sented to,  is  no  assault  in  law;  and  there  are  many  decisions,  both 
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English  and  American,  some  of  which  are  cited,  which  sustain  this 
defense.  But  it  is  not  a  valid  defense  in  this  commonwealth.  The 
statutes  upon  which  the  case  depends  are  as  follows:  Pub.  St.  c. 
202,  §27:  **  Whoever  ravishes  and  carnally  knows  a  female  of  the 
age  of  ten  years  or  more,  by  force  and  against  her  will,  or  unlaw- 
fully and  carnally  knows  and  abuses  a  female  child  under  the  age 
of  ten  years,  shall  be  punished  by  imprisonment  in  the  state  prison 
for  life,  or  for  any  term  of  years. "  §  28 :  "  Whoever  assaults  a 
female  with  intent  to  commit  a  rape  shall  be  punished  by  imprison- 
ment in  the  state  prison  for  life,  or  for  any  term  of  years,  or  by 
fine, ' '  etc.  *  *  *  It  is  contended,  and  there  are  many  decisions 
elsewhere  to  support  this  ground  of  defense,  that  the  assault  is  the 
gravamen  of  this  offense,  and  that  an  assault  must  of  necessity  be 
against  her  will.  This  argument,  however,  involves  a  confusion  in 
the  use  of  the  terms  ** against  her  will.''  Every  rape  involves  an 
assault;  and  a  rape,  as  well  as  an  assault,  must  be  against  the  will 
of  the  victim.  But  it  has  already  been  clearly  established  in  this 
commonwealth  that  ** against  her  will*'  means  the  same  thing  as 
** without  her  consent."    C.  v.  Burke,  105  Mass.  376  [above].     *     * 

*  Exceptions  overruled.  C.  v.  Roosnell,  143  Mass.  32,  8  N.  E.  747, 
C.  212,  F.  234. 

That  child's  consent  is  defense  to  indictment  for  assault  with  Intent  to  rape,  though 
no  defense  to  charge  of  rape :  Smith  v.  S.,  §  12  ;  R.  v.  Martin,  S  20.  That  consent 
must  be  real  and  not  from  fear  of  father :  R.  v.  Woodhurst,  S  29.  That  consent  Is  no 
defense  though  defendant  supposed  woman  was  of  age.    C  v.   Murphy,  5  53. 

(New  York  Ct.  of  App.,  1874.)  Resistance  to  Limit  cf  Ability. 
Indictment  for  rai)e.  1  he  people  appeal  from  the  order  of  the  gen- 
eral term  reversing  the  judgment  against  defendant.       FOLGER,  J. 

*  *  *  The  counsel  for  the  prisoner  asked  the  court  to  charge 
the  jury  that  they  must  be  satisfied  from  the  evidence,  before  find- 
ing the  prisoner  guilty,  that  the  prosecutrix  resisted  him  to  the 
extent  of  her  ability,  on  the  occasion.  The  court  declined  to  charge 
the  jury  in  those  words,  but  did  charge  that  the  act  must  have  been 
done  by  force,  and  against  the  will  and  resistance  of  the  prosecutrix, 
without  saying  how  forcible  and  continued,  or  how  feeble  and  yield- 
ing that  resistance  might  be.  The  counsel  excepted  to  the  refusal 
to  charge  and  to  the  charge  as  made.  There  is  no  error  in  the  charge 
as  made.  •  •  *  Coupled  with  the  refusal  to  charge  as  requested, 
it  failed,  however,  to  express  all  that  it  was  necessary  for  the  jury 
to  find.  The  resistance  must  be  up  to  the  point  of  being  overpowered 
by  actual  force,  or  of  inability  from  loss  of  strength  longer  to  resist, 
or  from  the  number  of  persons  attacking,  resistance  must  be  danger- 
ous or  absolutelv  useless,  or  there  must  be  duress  or  fear  of  death. 
R.  V.  Hallett,  9  Car.  &  P.  748 ;  1  Hawk.  P.  C,  c.  41,  §  2.  In  the  case 
here,  there  is  no  evidence  of  inability  from  loss  of  strength  longer 
to  resist;  there  was  but  one  for  the  prosecutrix  to  oppose,  and  he  a 
man  in  years;  there  w^as  no  duress  nor  reason  to  fear  death;  there 
were  no  threats,  instead  thereof  there  were  promises  and  words  of 
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palliation  and  persuasion ;  there  was  nothing  to  show  that  resistance 
was  absolutely  useless;  she  had  possession  of  her  faculties  of  mind 
and  body,  and  retained  her  consciousness;  she  was  then  capable  of 
resistance  up  to  the  point  of  being  overpowered  by  actual  force. 
*  •  *  The  request  to  charge  is  not  beyond  the  limit  of  the  rule. 
Certainly,  if  a  female  apprehending  the  purpose  of  a  man  to  be 
that  of  having  carnal  knowledge  of  her  person,  and  remaining  con- 
scious, does  not  use  all  her  own  powers  of  resistance  and  defense, 
and  all  her  powers  of  calling  others  to  her  aid,  and  does  yield  before 
being  overcome  by  greater  force  or  by  fear,  or  being  surrounded 
by  hostile  numbers,  a  jury  may  infer  that  at  some  time  in  the  course 
of  the  act,  it  was  not  against  her  will.  •  *  •  AflSrmed.  P.  v. 
Dohring,  59  N.  Y.  374,  17  Am.  Rep.  349,  F.  226. 

(Conn.  Sup.  C^.  of  Errors,  1877.)  Same.  PARK,  C.  J.  *  •  * 
The  defendant  requested  the  court  to  charge  the  jury,  that  to  consti- 
tute the  crime  of  rape  it  was  necessary  that  the  prosecutrix  should 
have  manifested  the  utmost  reluctance,  and  should  have  made  the  ut- 
most resistance.  The  court  did  not  comply  with  this  request,  and  the 
refusal  to  do  so  is  made  the  ground  for  asking  a  new  trial.  While 
it  may  be  expected  in  such  cases  from  the  nature  of  the  crime  that 
the  utmost  reluctance  would  be  manifested,  and  the  utmost  resist- 
ance made  which  the  circumstances  of  a  particular  case  would  allow, 
still,  to  hold  as  matter  of  law  that  such  manifestation  and  resistance 
are  essential  to  the  existance  of  the  crime,  so  that  the  crime  could  not 
*  be  committed  if  they  were  wanting,  would  be  going  farther  than  any 
well-considered  case  in  criminal  law  has  hitherto  gone.  Such  mani- 
festation and  resistance  may  have  been  prevented  by  terror  caused 
by  threats  of  instant  death,  or  by  the  exhibition  of  brutal  force  which 
made  resistance  utterly  useless;  and  other  causes  may  have  pre- 
vented such  extreme  opposition  and  resistance  as  the  request  makes 
essential.  The  importance  of  resistance  is  simply  to  show  two  ele- 
ments in  the  crime— carnal  knowledge  by  force  by  one  of  the  parties, 
and  non-consent  thereto  by  the  other.  These  are  essential  elements, 
and  the  jury  must  be  fully  satisfied  of  their  existence  in  every  case 
by  the  resistance  of  the  complainant,  if  she  had  the  use  of  her  facul- 
ties and  physical  powers  at  the  time,  and  was  not  prevented  by  ter- 
ror or  the  exhibition  of  brutal  force.  So  far  resistance  by  the  com- 
plainant is  important  and  necessary;  but  to  make  the  crime  hinge 
on  the  uttermost  exertion  the  woman  was  physically  capable  of 
making,  would  be  reproach  to  the  law  as  well  as  to  common  sense. 
Such  a  test  it  would  be  exceedingly  difficult,  if  not  impossible,  to 
apply  in  a  given  case.  A  complainant  may  have  exerted  herself  to 
the  uttermost  limit  of  her  strength,  and  may  have  continued  to  do 
so  till  the  crime  was  consummated,  still  a  jury,  sitting  coolly  in  delib- 
eration upon  the  transaction,  could  not  possibly  determine  whether 
or  not  the  limit  of  her  strength  had  been  reached.  They  could 
never  ascertain  to  any  great  degree  of  certainty  what  effect  the 
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excitement  and  terror  may  have  had  upon  her  physical  system.  Such 
excitement  takes  away  the  strength  of  one,  and  multiplies  the 
strength  of  another.  •  •  •  The  fallacy  lies  in  the  assumption 
that  the  deficiency  in  such  cases  necessarily  shows  consent.  •  •  • 
We  do  not  advise  a  new  trial.    S.  v.  Shields,  45  Conn.  256,  Mi.  547. 


HOMICIDE. 

§  103.  Definition  and  Classification.  Homicide  is  the  killing  of  a 
human  being  by  a  human  being.  Homicides  are  of  two  kinds:  1, 
justifiable  or  excusable  (which  we  have  considered,  ante  §§49-61, 
64-72);  and,  2,  felonious.  Felonious  homicide  is  homicide  without 
justification  or  excuse,  in  which  death  results  within  a  year  and  a 
day  after  the  injury  (3  Coke  Inst.  47),  and  is  either  (1)  murder  or 
(2)  manslaughter.  Manslaughter  is  either  (a)  voluntary  or  (b)  in- 
voluntary. 

§104.    Murder. 

Defined.  Murder  is  homicide  with  malice  aforethought.  Malice 
aforethought  is  a  technical  term  with  a  historic  meaning  in  law 
entirely  different  from  the  popular  meaning.  In  substance  it  is  any 
state  of  mind  and  circumstances  which  in  the  history  of  the  law 
has  been  held  to  render  and,  therefore,  is  now  deemed  to  constitute, 
the  homicide  murder,  spoken  of  as  a  mind  depraved,  devoid  of  a 
sense  of  social  duty,  and  fatally  bent  on  evil;  but  principally  it  is 
homicide :  1,  premeditated  and  deliberate,  as  by  lying  in  wait,  poi- 
soning, etc. ;  2,  by  any  act  intended  to  produce  death  and  not  done  in 
the  heat  of  extreme  passion  caused  by  sufficient  provocation;  3,  by 
any  act  itself  dangerous  to  life  and  showing  a  reckless  disregard 
of  human  safety,  as  with  a  deadly  weapon ;  4,  unintentionally  result- 
ing from  an  attempt  to  commit  another  felony;  and  6,  unintention- 
ally in  unlawfully  opposing  an  officer  or  other  person  engaged  in 
arresting  or  keeping  custody  of  a  prisoner.  Degrees  of  murder  are 
created  by  statute  in  most  of  the  states,  and  1  and  2,  above,  and 
some  others,  are  made  murder  in  the  first  degree.  In  some  states 
there  are  three  degrees  of  murder.  Consult  the  statutes,  also  2 
Bishop  C.  L.  §  723  et  seq. 

Intent  to  kill  different  person:  Saunders's  Case,  8  S8 ;  Gore's  Case,  8  38.  Starvation 
of  child,  if  intentional,  is  murder :  R.  v.  Conde,  8  63.  Suicide  intended :  C.  ▼.  Mink. 
8  38.  Duress  and  necessity  as  defense,  88  48-51.  Rape  resulting  In  death  from  yenereal 
disease  Is  murder:    R.  ▼.  Greenwood,  8  08. 
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(Eng.  Queen's  Bench,  1587.)  Homicide  in  Resisting  an  Officer. 
In  this  case  it  was  held  per  totam  curiam  that  if,  upon  an  affray,  the 
constable  and  others  in  his  assistance  come  to  suppress  the  affray  and 
preserve  the  peace,  and  in  executing  their  office  the  constable  or  any 
of  his  assistants  is  killed,  it  is  murder  in  law,  although  the  murderer 
knew  not  the  party  that  was  killed,  and  although  the  affray  was 
sudden;  because  the  constable  and  his  assistants  came  by  authority 
of  law  to  keep  the  peace,  ami  prevent  the  danger  which  might  ensue 
by  the  breach  of  it;  and,  therefore,  the  law  will  adjudge  it  murder, 
and  that  the  murderer  had  malice  prepense,  because  he  set  himself 
against  the  justice  of  the  realm.  So  if  the  sheriff  or  any  of  his 
bailifis  or  other  officers  is  killed  in  executing  the  process  of  the  law, 
or  in  doing  their  duty,  it  is  murder;  the  same  law  of  a  watchman, 
who  is  killed  in  the  execution  of  his  office.  Yong's  Case,  4  Coke  40a, 
H.  462. 

(Eng.  Old  Hailey,  1666.)  Punishment  with  Deadly  Weapon.  On 
trial  of  John  Orey,  at  Old  Bailey,  on  indictment  for  murder,  the 
jury  found  specially  that  the  prisoner  was  a  blacksmith,  and  com- 
manded (lolding,  his  servant,  to  mend  sonu»  straps,  part  of  his  trade; 
and,  coming  in,  fi ruling  it  not  done,  (iray  asked  why,  and  said  if 
(lOlding  would  not  serve  him  he  should  serve  in  Bridewell;  to  which 
Golding  said  he  wcmld  as  well  as  serve  Grey;  on  which,  without 
other  provocation,  (irey  struck  him  with  a  bar  of  iron  Grey  had  in 
his  hand,  on  which  he  and  (Jolding  were  working  at  the  anvil.  This 
blow  broke*  his  skull  and  he  died;  and  if  this  was  murder,  was 
the  question.  And  Kelyng,  J.,  who  sat  in  the  case,  showed  the 
special  verdict  to  all  the  judges  of  the  king's  bench,  and  to  Lord 
Bridgnian.  C.  J.,  of  the  common  pleas;  and  they  were  all  of  opinion 
that  it  was  murder;  for  if  a  father,  master,  or  schoolmaster  will  cor- 
rect his  child,  servant,  or  seholar,  they  must  do  it  with  such  things 
as  are  fit  for  correction,  and  not  with  such  instrunn»nts  as  may  prob- 
ably kill  them;  for  otherwise,  under  pretense  of  correction,  a  parent 
might  kill  his  child,  or  a  master  his  servant,  or  a  schoolmaster  his 
scholar;  and  a  bar  of  iron  is  no  instrument  for  correction.  It  is  all 
one  as  if  he  had  run  him  through  with  a  sword.  The  judges  remem- 
bered several  cases  at  assizes  in  which  like  acts  had  been  held  mur- 
der. Therefore,  when  a  master  strikes  his  servant  willingly  with  such 
things  as  these  and  death  ensue,  the  law  will  judge  it  of  malice  pre- 
pense. But,  for  his  good  re|)nte,  the  ])risoner  in  tliis  case  was  given 
pardon  bv  the  king,  on  nujuest  of  the  court.  Grey's  Case,  Kelvng 
64,  B.  463,  Ke.  105,  Mi.  400. 

(Eng.  Old  Bailey,  166 — )  Homicide  of  Peacemaker.  On  indict- 
ment for  murder  the  jury  found  specially  that  Tomson  and  wife 
were  fighting  in  Dawes's  house,  who.  seeing  them  fighting,  came  in 
and  endeavored  to  part  them,  whereon  Tomson  thrust  him  aside,  and 
threw  him  on  the  iron  chimney  bar,  which  kept  the  fire;  and  by  that 
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a  rib  was  broken,  and  he  died.  And  Kelyng,  J.,  who  sat  in  the  case, 
took  the  advice  of  Hyde,  C.  J.,  and  Hales,  B. ;  and  they  agreed  in 
\iew  of  Yong's  Case  and  Mackailey's  Case,  9  Coke  65,  ''that  if  upon 
a  sudden  affray,  a  constable  or  watchman,  or  any  that  come  in  aid 
of  them,  who  endeavor  to  part  them,  are  killed,  this  is  murder;  and 
we  hold  likewise  that  if  no  constable  or  watchman  be  there,  if  any 
other  person  come  to  part  them,  and  he  be  killed,  this  is  murder ;  for 
every  one  in  such  case  is  bound  to  aid  and  preserve  the  king's  peace. 
But  in  all  those  cases  it  is  necessary  that  the  party  who  was  fighting 
and  killed  him  that  came  to  part  them,  did  know  or  had  notice  given 
that  they  came  for  that  purpose.  As  for  the  constable  or  other  per- 
son who  cometh  to  part  them,  to  charge  them  in  the  king's  name 
to  keep  the  king's  peace,  by  which  they  have  notice  of  their  intents; 
lor  otherwise  if  two  are  fighting,  and  a  stranger  runs  in  with 
intent  to  part  them,  yet  the  party  who  is  fighting  may  think  he 
cometh  in  aid  of  the  other  with  whom  he  is  fighting,  unless  some 
such  notice  be  given  as  aforesaid,  that  he  was  a  constable  and  came 
to  part  them;  and  that  appeareth  by  Mackalley's  case  before  cited, 
where  in  case  of  an  arrest  by  a  sergeant,  it  is  necessary,  to  make  it 
murder,  that  the  sergeant  tell  him  that  he  doth  arrest,  for  else  if  he 
doth  say  nothing,  but  fall  upon  the  man  and  be  killed  by  him,  this 
is  but  manslaughter,  unless  it  appear  that  the  person  arrested  did 
know  him  to  be  a  sergeant,  and  that  he  came  to  arrest  him;  for  as 
the  case  is  there  put,  if  one  seeing  the  sheriff  or  a  sergeant  whom  he 
knoweth  hath  a  warrant  to  arrest  him,  and  to  prevent  it  before  the 
officer  come  so  near  as  to  let  him  know  he  doth  arrest  him,  he  shoots 
again  at  him,  and  kills  him,  this  is  murder;  and  in  the  principal 
case,  though  the  jury  find  that  Dawes  came  to  part  the  man  and  wife, 
yet  it  doth  not  appear  whether  it  is  found  that  Tomson  knew  his 
intent,  nor  that  Dawes  spake  any  words  whereby  he  might  under- 
stand his  intention,  as  charging  them  to  keep  the  king's  peace,  etc., 
and  so  we  held  it  to  be  only  manslaughter,  which  in  law  is  properly 
chance-medley,  that  is,  where  one  man  upon  a  sudden  occasion  kills 
another  without  malice  in  fact,  or  malice  implied  by  law."  B.  v. 
Tomson,  Kelyng  66,  B.  462. 

(Eng.  Assize  at  Newgate,  1674.)  Homicide  of  Citizen  in  Pursuit 
of  Felon.  Five  persons  committed  a  robbery,  the  party  robbed 
raised  hue  and  cry,  the  country  pursued,  and  at  Hempstead,  Jackson, 
one  of  the  five  turned  upon  his  pursuers,  the  rest  being  in  the  same 
field,  and  having  often  resisted  the  pursuers,  and  refusing  to  yield, 
killed  one  of  the  pursuers.  By  five  judges  •  *  *  it  was  ruled: 
1.  That  this  was  murder;  because  the  country,  upon  hue  and  cry 
levied,  are  authorized  by  law  to  pursue  and  apprehend  the  malefac- 
tors; and  in  this  case  here  was  a  felony  done,  and  a  felony  done 
by  those  persons  that  were  thus  pursued.  2.  That,  although  there 
was  no  warrant  of  a  justice  of  peace  to  raise  hue  and  cry,  and  though 
there  was  no  constable  in  the  pursuit,  yet  the  hue  and  cry  was  a 
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good  warrant  in  law  for  them  to  apprehend  the  offenders,  and  the 
killing  of  any  of  the  pursuants  by  Jackson  was  murder.  3.  Inas- 
much as  all  of  the  robbers  were  of  a  company,  and  made  a  eonmion 
resistance,  and  so  one  animated  the  other,  all  those  of  the  company 
of  the  robbers  that  were  in  the  same  field,  though  at  a  distance  from 
Jackson,  were  all  principals,  viz.,  present,  aiding,  and  abetting.  4. 
That  when  one  of  the  malefactors  was  apprehended  a  little  before 
the  party  was  hurt,  that  person  being  in  custody  when  the  stroke 
was  given  was  not  guilty,  unless  it  could  be  proved  that  after  he 
was  apprehended  he  had  animated  Jackson  to  kill  the  party.  They 
had  all  judgment  of  death  for  the  robbery,  and  four  of  them  for 
the  murder.    B.  v.  Jackson,  1  Hale  P.  C.  464. 

(£ng.  Maidstone  Assize,  1838.)  Wilfully  Persisting  in  Dangerous 
Course — Following  Fanatic.  One  Thorn,  a  religious  fanatic,  of  whom 
the  defendants  were  adherents  and  followers,  shot  a  constable  in 
their  presence ;  and  on  their  trial  for  murder,  as  principals,  this  in- 
struction was  given  to  the  jury  by  DENMAN,  C.  J.  *  *  *  It  will 
be  for  you  to  say  whether,  from  what  was  done  by  these  men  both 
before  and  after  the  killing  of  Nicholas  Meares,  they  did  not  intend 
this  general  resistance  to  the  law.  In  speaking  of  malice  afore- 
thought it  is  proper  that  you  should  know  that  that  expression  does 
not  mean  premeditated  personal  hatred  or  revenge  against  the  person 
killed ;  but  it  means  that  kind  of  unlawful  purpose  which,  if  perse- 
vered in,  must  produce  mischief,  such  as  if  accompanied  with  those 
circumstances  that  show  the  heart  to  be  perversely  wicked,  is  ad- 
judged to  be  proof  of  malice  prepense.  •  •  •  Verdict,  guilty. 
R.  V.  Tyler,  8  Car.  &  P.  (34  B.  C.  L.)  616,  P.  116,  Ke.  57. 

Murder  by  poison  given  by  Innocent  agent :    Memo.,  §  74 ;  Vanz's  Case,  §  74. 

(Mass.  Sup.  Judicial  Ct.,  1845.)  Malice  Defined— Burden  of 
Proof  of  Provocation.  Defendant  was  convicted  of  murder  of  J. 
Norton;  and  moved  for  a  new  trial  on  the  ground  that  the  court 
erred  in  directing  the  jury  that  if  they  found  that  he  killed  Norton 
by  stabbing  him  to  the  heart  with  a  knife,  there  is  a  presumption  of 
malice  in  law  to  convict  him  of  murder  if  nothing  further  is  shown ; 
and  the  burden  of  proof  of  matter  of  excuse  (in  this  case,  provoca- 
tion) lies  with  the  accused.  In  the  opinion  of  the  majority,  written 
by  SHAW,  C.  J.,  it  was  conceded  that  in  cases  of  homicide  by  wanton 
and  reckless  negligence  indicating  a  heart  devoid  of  humanity  and 
maliciously  bent  on  mischief,  the  malice  must  be  inferred  from  the 
circumstances,  and  the  court  might  properly  direct  the  jury  to  find 
manslaughter  only,  if  there  is  a  reasonable  doubt  on  all  the  evidence 
whether  malice  is  shown.  But  they  held  that  when  death  is  pro- 
duced by  an  act  intended  to  have  that  effect,  or  which  would  natur- 
ally and  probably  produce  death  or  great  bodily  harm,  as  in  this  case, 
the  act  shows  the  malice,  and  the  excuse  must  be  shown  by  the  de- 
fendant.    Shaw,   C.  J.,  said:     "But,  however,  suddenly  any  act 
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is  done,  the  intent  to  do  it  precedes  the  doing  of  it,  and  the  act  is 
done  in  pursuance  of  the  intent  and  formed  design.  •  •  •  Other- 
wise, the  suddenness  of  the  mortal  blow,  on  provocation,  however 
slight,  must  exclude  the  implication  of  malice.  But  the  law,  in  such 
cases,  does  impute  malice  to  the  act,  because  it  does  not  consider 
the  weight  of  the  provocation  such  as  naturally  to  arouse  so  violent 
a  resentment ;  and  as  an  act  so  violent  and  cruel  cannot  be  attributed 
to  a  natural  resentment,  incident  to  the  infirmity  of  human  nature — 
on  which  ground  alone  it  can  extenuate  the  homicide — it  is  neces- 
sarily attributed  to  malignity  of  heart.  •  •  •  The  natural  and 
necessary  conclusion  and  inference  from  such  an  act,  wilfully  done, 
without  apparent  excuse,  are,  that  it  was  done  malo  animo,  in  pur- 
suance of  a  wrongful  injurious  purpose,  previously,  though  perhaps 
suddenly,  formed,  and  is  therefore  *a  homicide  with  malice  afore- 
thought, '  which  is  the  true  definition  of  murder.  And  it  appears  to 
us,  that  this  is  not  a  forced,  arbitrary,  technical  or  artificial  presump- 
tion of  law^,  but  a  natural  and  necessary  inference  from  the  fact. 

*  *  *  [Here  the  chief  justice  goes  into  an  extended  review  of 
the  authorities  and  then  concludes  as  follows]  :  I  have  thus  en- 
deavored to  establish  the  proposition,  and  it  seems  to  be  most  abund- 
antly proved,  that  when  the  fact  of  voluntary  homicide  is  shown, 
and  this  not  accompanied  with  any  fact  of  excuse  or  extenuation, 
malice  is  inferred  from  the  act;  that  this  is  a  fact  which  may  be 
controlled  by  proof;  but  the  proof  of  it  lies  on  the  defendant;  and 
if  not  so  proved,  it  cannot  be  taken  into  judicial  consideration.     *     * 

*  Now,  whether  it  be  regarded  as  a  presumption,  to  be  rebutted  by 
proof,  or  a  change  of  the  burden  of  proof,  or  an  inference  of  fact, 
to  be  controlled  or  disproved  by  evidence,  as  applied  to  this  subject, 
it  makes  little  difference.  It  is  evidence  of  malicious  homicide,  which 
must  have  its  effect,  until  the  malice  is  disproved  by  satisfactory 
proof  of  circumstances  of  extenuation."  •  •  •  WELD,  J.  (dissent- 
ing) :  •  *  *  In  my  opinion,  the  question  depends  entirely  upon  the 
rule  of  law  as  to  the  burden  of  proof.  If  the  burden  of  proof, 
throughout  the  trial,  was  on  the  commonwealth,  the  instructions  to 
the  jury  were  clearly  incorrect;  if,  on  the  contrary,  it  was  on  the 
prisoner,  after  the  proof  of  the  homicide,  as  charged,  he  has  no 
ground  of  exception.  •  •  •  That  the  burden  of  proof  was  on 
the  government,  in  the  first  instance,  to  prove  all  the  essential  facts 
alleged  in  the  indictment,  cannot  be  controverted.  •  •  •  And 
how  can  the  principle  vary  when  a  prima  facie  case  is  made  out 
partly  by  presumption?  If,  on  the  whole  evidence,  the  jury  had  a 
reasonable  doubt  of  the  prisoner's  giailt  as  charged,  they  could  not 
be  justified  in  convicting  him.  •  •  •  Motion  denied.  0.  v.  York, 
9  Mete.  93,  43  Am.  Dec.  373,  7  Law  Rep.  497,  2  B.  &  H.  504-n,  P.  179, 
1  L.  676. 

Ab  to  burden  of  proof  on  the  matter  of  Insanity,  see  S.  ▼.  Lawrence,  8  58 :  P.  v. 
Oarbntt.  $  58 :  Hornlsh  v.  P.,  S  58. 

(Conn.  Sup.  Ct.  of  Errors.  1873.)     Deliberate  Murder.    Defendant 
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was  convicted  of  murder  in  the  first  degree,  and  excepted  to  the 
refusal  of  the  trial  court  to  submit  the  question  of  intoxication  to 
the  jury  as  bearing  on  deliberate  killing.  CARPENTER,  J.  *  * 
•  The  prisoner  was  indicted  and  on  trial  for  murder  in  the  first 
degree.  *  •  *  A  deliberate  intent  to  take  life  is  an  essential 
element  of  that  offense.  The  existence  of  such  an  intent  must  be 
shown  as  a  fact.  Implied  malice  is  sufficient  at  common  law  to  make 
the  offense  murder,  and  under  our  statute  to  make  it  murder  in  the 
second  degree;  but  to  constitute  murder  in  the  first  degree,  actual 
malice  must  be  proved.  Upon  this  question  the  state  of  the  prison- 
er's mind  is  material.  In  behalf  of  the  defense,  insanity,  intoxi- 
cation, or  any  other  fact  which  tends  to  prove  that  the  prisoner  was 
incapable  of  deliberation,  was  competent  evidence  for  the  jury  to 
weigh.  Intoxication  is  admissible  in  such  cases,  not  as  an  excuse 
for  crime,  not  in  mitigation  of  punishment,  but  as  tending  to  show 
that  the  less  and  not  the  greater  offense  was  in  fact  committed.  * 
*"  *  New  trial  granted.  Sevraour,  J.,  dissented.  S.  v.  Johnson, 
40  (^onn.  136,  B.  270,  C.  189. 

That  proof  of  drunkenness  Is  competent  to  show  lack  of  deliberation  and  as  bearing 
on  provocation,  is  held  in  several  cases  under  §  57;  also,  S.  v.  McCants,  S  106. 

(New  York  Ct.  of  App.,  1858.)  Same— Deadly  Weapon— Sudden 
Impulse.  HARRIS,  J.  That  the  defendant  was  guilty  of  some 
crime  was  conceded  upon  the  trial.  He  had  committed  homicide. 
The  act  of  killing  was  perpetrated  with  a  deadly  weapon.  The  only 
question  to  be  determined  by  the  jury  w^as  whether  the  crime  was 
murder  or  manslaughter.  Upon  the  law  applicable  to  this  question 
the  jury  were  properly  instructed.  They  were  told  that  if  there 
was  an  intent  to  kill,  even  though  that  intent  was  conceived  but  the 
instant  before  the  fatal  blow  was  struck,  the  crime  was  murder.  But 
if,  on  the  other  hand,  the  blow  -was  struck  in  the  heat  of  passion, 
without  a  design  to  effect  death,  the  crime  was  manslaughter.  This 
charge  was  unobjectionable.  *  *  •  Th^  defendant  had  struck 
a  blow  with  a  deadly  weapon,  w^hich  had  resulted  in  immediate 
death.  To  this  act  the  law,  without  further  proof,  imputed  guilty 
design.  If  the  perpetrator  would  escape  the  consequences  of  an 
act  thus  committed,  it  was  incumbent  on  him  to  show  either  that  he 
was  incapable  of  entertaining  such  a  purpose  or  that  the  act  was 
committed  under  provocation.  •  *  *  Conviction  affirmed.  P.  V. 
Rogers,  18  X.  Y.  9,  72  Am.  Dec.  484,  B.  264,  F.  99.  2  L.  625. 

(:\Iich.  Sup.  Ct„  1874.)  Kick  Regardless  of  Result.  Appellant 
was  convicted  of  murder  on  proof  that  he  and  deceased  had  lived  to- 
gether for  several  months :  that  on  the  evening  of  her  death  she  had 
been  on  an  errand  in  the  neighborhood,  and  on  her  return,  as  she  en- 
tered the  front  door  of  the  barroom  kept  by  appellant,  she  fell  or  was 
knocked  to  the  floor;  and  while  she  lay  there,  he  ordered  her  to  get 
up,  kicked  her,  and  dragged  her  from  there  into  a  bedroom  and  left 
her;  and  there  she  died.    He  excepts  to  the  instructions.      CAMP- 
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BELL,  J.  *  *  *  It  will  be  found,  by  careful  inspection  of  the 
charge,  that  the  court  specitically  instructed  the  jury  that,  if  Weliar 
committed  the  homicide  at  ail,  it  would  be  murder,  and  not  man- 
slaughter, unless  it  was  committed  under  such  extreme  provocation 
as  is  recognized  in  the  authorities  as  sufficient  to  reduce  intentional 
and  voluntary  homicide,  committed  with  a  deadly  weapon,  to  that 
degree  of  crime.  *  *"  *  It  is  not  necessary  in  all  cases  that  one 
held  for  murder  must  have  intended  to  take  the  life  of  the  person  he 
slays  by  his  wrongful  act.  It  is  not  always  necessary  that  he  must 
have  intended  a  personal  injury  to  such  person.  But  it  is  necessary 
that  the  intent  with  which  he  acted  shall  be  equivalent  in  legal  char- 
acter to  a  criminal  purpose  aimed  against  life.  Generally  the  in- 
tent must  have  been  to  commit  either  a  speeiilc  felony,  or  at  least  an 
act  involving  all  the  wickedness  of  a  felony.  And,  if  the  intent  be 
directly  to  produce  a  bodily  injury,  it  must  be  such  an  injury  as 
may  be  expected  to  involve  serious  consequences,  either  periling  life, 
or  leading  to  great  bodily  harm.  There  is  no  rule  recognized  as 
authority  which  will  allow  a  conviction  of  murder  where  a  fatal 
result  was  not  intended,  luiless  the  injury  intended  was  one  of  a  very 
serious  character  which  might  naturally  and  commonly  involve  loss 
of  life  or  grievous  mischief.  Every  assault  involves  bodily  harm. 
But  any  doctrine  which  would  hold  every  assailant  as  a  murderer 
where  death  follows  his  act,  would  be  barbarous  and  unreasonable. 
*"  •  *  If  respondent  wilfully  and  violently  kicked  the  deceased 
in  such  a  way  as  he  must  have  known  would  endanger  her  life,  and 
her  life  was  destroyed  in  that  way,  an  actual  intention  of  killing 
would  not  be  necessary,  as  in  such  case  the  death  would  have  been 
a  result  he  might  fairlv  be  held  to  regard  as  likelv.  *  *  *  r^. 
versed.    Wellax  v.  P.,  :i()  .Mich.  16,  F.  173,  Kn.  162,  Mi.  oOBn. 

(111.  Sup.  Ct.,  1883.)  Malignant  Temper— Throwing  Beer-Olass. 
Appellant  was  convicted  of  murder  of  his  wife,  lie  came  home  at 
9  p.  m.,  intoxicated,  covered  with  dirt,  and  carrying  a  pail  of  beer. 
His  mother-in-law,  wife,  and  daughter,  sat  at  work  about  the  table. 
His  wife  asked  if  he  had  fallen  down.  He  said,  **None  of  your  busi- 
ness.'' She  had  the  daughter  get  some  water,  and  he  washed.  She 
then  got  him  some  supper.  He  refused  to  eat,  tried  to  throw  a  loaf 
of  bread  at  her,  a  little  later  called  for  arsenic,  and  no  re[)ly  being 
made,  said  he  would  kill  her  or  she  him.  He  asked  for  a  fire ;  she 
said  it  was  bed-time ;  he  threw  a  tin  quart  measure  at  his  daughter ; 
the  wife  told  the  daughter  to  go  to  bed,  took  an  oil  lamp  from  the 
table,  and  started  for  the  door;  he  seized  a  heavy  tumbler,  threw 
it  at  the  wife,  hit  and  burst  the  lamp,  covering  her  with  burning 
oil;  and  seeing  her  on  fire,  made  no  effort  to  extinguish  it;  and  of 
these  injuries  she  died  a  few  days  later.  The  court  instructed  the 
jury  that  if  appellant  killed  deceased  he  could  not  be  convicted  of 
murder  unless  he  intended  to  kill  or  the  circumstances  show  an 
abandoned  and  malignant  heart  in  him.     He  excepts  to  the  last 
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clause  of  the  instruction.  SCHOLii'lELD,  J.  •  *  *  We  per- 
ceive no  objection  to  these  rulings.  Midice  is  an  indispensable  ele- 
ment to  the  crime  of  murder,  hut  our  statute,  repeatmg  the  com- 
mon-law rule,  saysy  ''Malice  shall  be  implied  when  no  considerable 
provocation  appears,  or  when  all  the  circumstances  of  the  killing 
show  an  abandoned  and  malignant  heart."  Bev.  St.  1874,  p.  374, 
§  140.  And  hence  it  is  said,  ' '  When  an  action  unlawful  in  itself, 
is  done  with  deliberation,  and  with  intention  of  mischief  or  great 
bodily  harm  to  particulars,  or  of  mischief  indiscriminately,  fall 
where  it  may,  and  death  ensue,  against  or  beside  the  original  in- 
tention of  the  party,  it  will  be  murder."  Whart.  Horn.  45.  *  *  * 
It  was  utterly  immaterial  whether  plaintiff,  in  error  intended  the 
glass  should  strike  his  wife,  his  mother-in-law,  or  his  child,  or 
whether  he  had  any  specific  intent,  but  acted  solely  from  general 
malicious  recklessness,  disregarding  any  and  all  consequences.  It 
is  sufficient  that  he  manifested  a  reckless,  murderous  disposition — 
in  the  language  of  the  old  books,  ' '  a  heart  void  of  social  duty,  and 
fatally  bent  on  mischief."  A  strong  man  who  will  violently  throw 
a  tin  quart  measure  at  his  daughter — a  tender  child— or  a  heavy 
beer  glass  in  a  direction  that  he  must  know  will  probably  cause  it 
to  hit  his  wife,  sufficiently  manifests  malice  in  general  to  render 
his  act  murderous  when  death  is  the  consequence  of  it.  He  may  have 
intended  some  other  result,  but  he  is  responsible  for  the  actual  re- 
sult. •  *  •  Affirmed.  Mayes  v.  P.,  106  111.  306,  46  Am.  Rep. 
698,  F.  175. 

(New  York  Ct.  of  App.,  1882.)  Deliberate.  Appellant  was  con- 
victed of  murder  in  the  first  degree,  and  the  judgment  affirmed  by 
the  general  term  of  the  supreme  court  on  error,  and  he  again  brings 
error,  excepting  to  the  trial  court's  charge  as  to  the  time  required 
for  deliberation  to  make  murder  in  the  first  degree.  DANFORTH, 
J.  *  *  *  To  bring  the  case  within  the  statutory  definition  of 
murder  in  the  first  degree  it  was  necessary  that  the  crime  should  be 
**  perpetrated  from  the  deliberate  and  premeditated  design  to  effect 
the  death  of  the  person  killed."  Laws  of  1873,  c.  644,  §5.  An 
act  co-existent  with  and  inseparable  from  a  sudden  impulse,  although 
premeditated,  could  not  be  deemed  deliberate,  as  when  under  sudden 
and  great  provocation  one  instantly,  although  intentionally,  kills 
another.  But  the  statute  is  not  satisfied  unless  the  intention  was 
deliberated  upon.  If  the  impulse  is  followed  by  reflection,  that  is 
deliberation  ;  hesitation  even  may  imply  deliberation ;  so  may  threats 
against  another  and  selection  of  means  with  which  to  perpetrate  the 
deed.  If,  therefore,  the  killing  is  not  the  instant  effect  of  impulse, 
if  there  is  hesitation  or  doubt  to  be  overcome,  a  choice  made 
as  the  result  of  thought,  however  short  the  struggle  between 
the  intention  and  the  act,  it  is  sufficient  to  characterize  the  crime  as 
deliberate  and  premeditated  murder.  The  charge  upon  this  point 
was  most  favorable  to  the  prisoner.      After    stating    the    statute 
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(supra)  the  judge  said:  ''There  must  therefore  be,  in  order  to  es- 
tablish the  crime  of  murder  in  the  first  degree,  deliberation  and  pre- 
meditation ;  but  there  is  no  time  prescribed  within  which  these  opera- 
tions of  the  mind  must  occur;  it  is  sufficient  if  their  exercise  was 
accomplished  when  the  deed  was  done  resulting  in  the  death."     * 

•  *  *  *  For  example, ' '  said  the  judge,  *  *  if  I,  having  from  any  reason, 
it  matters  not  what,  an  enmity  toward  another,  should  start  from 
this  point  and  walk  to  the  corner  of  Chambers  St.,  weigh  in  my 
mind,  deliberate  upon,  and  premeditate  a  deadly  assault  upon 
another,  and  at  that  comer,  meeting  there  the  person  toward  whom 
my  thoughts  were  directed,  I  struck  the  deadly  blow,  that  would 
be  sufficient  deliberation  and  sufficient  premeditation  to  perfect  the 
crime  of  murder  in  the  first  degree.  •  •  •  In  this  there  was  no 
error.  •  •  •  Judgment  affirmed.  Leighton  v.  P.,  88  N.  Y.  117, 
B.  472,  C.  191,  Mi.  610n. 

(Eng.  Central  Crim.  Ct.,  1887.)  Phases  of  Malice  Aforeihoaght.— 
Fire  Set  for  Insurance.  Seme  and  Goldfinch  were  indicted  for  the 
murder  of  two  of  Seme's  sons.  It  was  shown  that  one  was  an  im- 
becile, on  whom  Seme  had  procured  insurance ;  that  he  had  insured 
his  stock,  furniture,  and  rent  for  much  more  than  they  were  worth ; 
that  fires  were  discovered  in  several  places  in  the  house  at  the  same 
time,  in  and  near  quantities  of  light  combustibles ;  and  that  the  body 
of  one  son  was  found  in  the  basement,  and  the  other  near  a  window 
in  the  upper  story,  from  which  Seme,  his  wife,  and  daughters  had 
escaped  to  the  roof  of  an  adjoining  building,  from  which  they  were 
rescued.  STEPHEN,  J.  (to  the  jury)  •  •  •  The  definition  of 
murder  is  unlawful  homicide  with  malice  aforethought;  and  the 
words  malice  aforethought  are  technical.  You  must  not,  there- 
fore, construe  them  or  suppose  that  they  can  be  construed  by 
ordinary  rules  of  language.  The  words  have  to  be  construed  accord- 
ingly to  a  long  series  of  decided  cases,  which  have  given  them  mean- 
ings different  from  those  which  might  be  supposed.  One  of  those 
meanings  is,  the  killing  of  another  person  by  an  act  done  with  an 
intent  to  commit  a  felony.  Another  meaning  is,  an  act  done 
with  the  knowledge  that  the  act  will  probably  cause  the  death  -of 
some  person.  Now  it  is  such  an  act  as  the  last  which  is  alleged 
to  have  been  done  in  this  case ;  and  if  you  think  that  either  or  both 
of  these  men  in  the  dock  killed  this  boy,  either  by  an  act  done  with 
intent  to  commit  a  felony,  that  is  to  say,  the  setting  of  the  house  on 
fire  in  order  to  cheat  the  insurance  company,  or  by  conduct  which, 
to  their  knowledge,  was  likely  to  cause  death,  and  was  therefore 
eminently  dangerous  in  itself, — in  either  of  these  cases  the  prisoners 
are  guilty  of  wilful  murder  in  the  plain  meaning  of  the  word.     •    • 

•  Therefore,  gentlemen,  if  Sern^  and  Goldfinch  set  fire  to  this  house 
when  the  family  were  in  it,  and  if  the  boys  were  by  that  act  stifled 
or  burnt  to  death,  then  the  prisoners  are  as  much  guilty  of  murder 
as  if  they  had  stabbed  the  children.    I  will  also  add,  for  my  own 
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§  105.  Manslaughter  Defined.  Manslaughter  is  homicide  without 
malice  aforethought. 

§  106.  Voluntary  Manslaughter.  It  is  intentional  homicide  com- 
mitted in  the  heat  of  extreme  passion  induced  by  sufficient  provoca- 
tion. 

(Cal.  Sup.  Ct.,  1874.)  Voluntary.  NILES,  J.  The  Court  instructed 
the  jury  as  follows:  '*You  will  also  observe  that  the  difference  be- 
tween murder  and  manslaughter  is  that  in  manslaughter  there  is  no 
intention  whatever  either  to  kill  or  to  do  bodily  harm.  The  killing 
is  the  unintentional  result  of  a  sudden  heat  of  passion,  or  of  an 
unlawful  act  committed  without  duo  caution  or  circumspection." 
This  is  clearly  erroneous.  Whether  the  homicide  amounts  to  mur- 
der, or  to  manslaughter  merely,  does  not  depend  upon  the  presence 
or  absence  of  the  intent  to  kill.  In  either  case  there  may  be  a  pres- 
ent intention  to  kill  at  the  moment  of  the  commission  of  the  act.  But 
when  the  mortal  blow  is  struck  in  the  heat  of  passion,  excited  by  a 
quarrel,  sudden,  and  of  sufficient  violence  to  amount  to  adequate 
provocation,  the  law,  out  of  forbearance  for  the  weakness  of  human 
nature,  will  disregard  the  actual  intent,  and  will  reduce  the  offense 
to  manslaughter.  •  •  •  Reversed.  P.  v.  Freel,  48  Cal.  436,  F. 
J  96,  Kn.  176. 

(Eng.  Resolution  of  the  Judges,  1666.)  Provocation — ^Words.  All 
the  judges  of  England  met  at  Serjeant's  Inn  to  consider  such  points 
of  law  as  might  fall  out  on  the  trial  of  Lord  Morly  by  his  peers  on  the 
next  Monday;  and  several  things  were  resolved  unanimously:  **7. 
Agreed,  that  no  words,  be  they  what  they  will,  are  in  law  such  provo- 
cation as,  if  a  man  kill  another  for  words  only,  w-ill  diminish  the 
offense  of  killing  a  man  from  murder  to  be  manslaughter ;  as  suppose 
one  call  another  son  of  a  w^hore,  or  give  him  the  lie,  and  thereupon  he 
to  whom  the  words  are  given,  kill  the  other,  this  is  murder.  But  if 
upon  ill  words,  both  the  parties  suddenly  fight,  and  one  kill  the 
other,  this  is  but  manslaughter,  for  it  is  a  combat  betwixt  two  upon  a 
sudden  heat,  which  is  the  legal  description  of  manslaughter;  and 
we  were  all  of  opinion  that  the  statute  of  1  Jac.  for  stabbing  a  man 
not  having  first  struck,  nor  having  any  weapon  drawn,  was  only  a 
declaration  of  the  common  law,  and  made  to  prevent  the  incon- 
veniencies  of  juries,  who  were  apt  to  believe  that  to  be  a  provocation 
to  extenuate  a  murder  which  in  law  was  not.  8.  Agreed,  that  if 
upon  words  two  men  grow  to  anger,  and  afterwards  they  suppress 
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that  anger,  and  then  fall  into  other  discourses,  or  have  other  diver- 
sions for  such  a  space  of  time  as,  in  reasonable  intendment  their  heat 
might  be  cooled,  and  some  time  after  they  draw  one  upon  another, 
and  fight,  and  one  is  killed,  this  is  murder,  because  being  attended 
with  such  circumstances  as  it  is  reasonably  supposed  to  be  a  delib- 
erate act,  and  a  premeditated  revenge  upon  the  first  quarrel;  but 
the  circumstances  of  such  an  act  being  matter  of  fact,  the  jury  are 
judges  of  those  circumstances.  Lord  Morly's  Case,  Kelyng  53,  B. 
473. 

(Eng.  C.  C.  R.,  1666.)  Same— To  Rescue  from  Illegal  Arrest.  On 
indictment  for  murder  at  Newgate,  the  jury  found  specially,  that 
John  Berry  and  two  others  impressed  a  man  to  serve  in  his  majesty 's 
wars  with  the  Dutch,  but  without  warrant;  that  the  impressed  man 
went  quietly  with  them  into  Cloth-fair;  where  Iluggett  and  three 
others  pursued  them,  inquired  to  see  their  warrant,  and  on  seeing 
it  said  it  was  no  warrant,  and  immediately  drew  their  swords  to 
rescue  the  man,  and  did  thrust  at  Berry;  and  he  and  his  company 
thereon  drew  their  swords  and  fought;  and  Iluggett  killed  Berry. 
All  the  judges  of  England  being  together  at  Serjeant's  Inn  on  other 
business,  were  desired  to  give  their  opinions  in  this  case,  whether 
it  be  murder  or  manslaughter.  And  having  notes  of  the  verdict  three 
days  before,  Bridgraan,  C.  J.,  Hales,  C.  B.,  Atkens,  Tyrell,  Browne, 
Turner,  Archer,  and  Rainsford,  gave  their  opinion  that  it  was  no 
murder,  but  only  manslaughter;  and  they  said  that  if  a  man  was 
unduly  arrested  by  three  men,  although  he  be  quiet  himself,  and  do 
not  endeavor  any  rescue,  yet  this  is  provocation  to  all  other  men 
of  England,  not  only  his  friends  but  strangers  also,  for  common 
humanity's  sake,  to  endeavor  his  rescue;  and  if  in  such  endeavor 
they  kill  one,  it  is  but  manslaughter.  But  Kelyng,  Morton,  Twisden, 
and  Windham,  JJ.,  were  of  opinion  that  this  was  murder;  for  if  no 
words  are  provocation,  as  ruled  in  Morly's  Case,  it  is  not  sufficient 
provocation  to  see  a  stranger  go  willingly  under  false  arrest;  and 
they  thought  it  dangerous  to  encourage  private  men  to  take  on  them- 
selves to  assert  of  other  men's  liberties,  where  the  courts  are  open 
to  establish  men 's  rights  by  peaceable  means.  But  if  persons  called 
spirits  take  a  person  to  carry  him  away,  and  thereupon  a  tumult  is 
raised,  and  several  persons  run  in,  and  a  man  is  killed  in  the  fray, 
they  held  this  would  be  but  manslaughter.  After  this  difference  of 
opinion,  the  case  was  removed  to  the  king's  bench  on  certiorari;  and 
although  all  the  judges  of  the  court  were  clearly  of  opinion  that  it 
was  murder,  yet  it  being  a  case  of  life,  did  not  think  it  prudent  to 
give  him  judgment  of  death,  but  admitted  him  to  his  clergy;  and 
after  he  had  read,  and  was  burnt  in  the  hand,  ordered  him  to  lie 
in  jail  11  months  without  bail,  and  then  till  he  find  sureties  for  good 
behavior  for  life.    Huggett's  Case,  Kelyng  59,  B.  474. 

(Eng.  C.  C.  R.,  1825.)     Same — Illegal  Arrest.    The  prisoner  was 
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convicted  of  stabbing  with  intent  to  murder,  on  proof  that  he  was 
a  journeyman  shoemaker,  left  a  place  without  hnishing  his  work, 
taking  his  tools  with  him,  against  the  protest  of  the  man  for  whom 
he  was  working,  who  went  after  him  with  a  constable  to  arrest  him, 
and  hnding  him  at  a  public  house,  said  to  the  constable:  '*That  is 
your  man;  1  give  you  charge  of  him."  And  the  constable  said: 
''My  good  fellow,  your  master  gives  me  charge  of  you;  you  must 
go  with  me."  On  which  the  prisoner,  without  saying  anything, 
presented  a  knife,  and  stabbed  the  constable  under  the  left  breast 
and  struck  three  other  blows,  which  the  constable  parried  off,  and 
aimed  a  blow  at  the  prisoner's  head,  whereon  he  ran  away.  In 
Hilary  term,  1825,  all  the  judges  (except  Best,  L.  C.  J.,  and  Alex- 
ander, L.  C.  B.,  who  were  absent)  met  and  considered  this  case. 
The  majority  of  the  judges,  viz. :  Abbott,  L.  C.  J.,  Graham,  B.,  Bay- 
ley,  J.,  Park,  J.,  Garrow,  B.,  Uullock,  B.,  Littledale,  J.,  and  Gaselee, 
J.,  held  that  as  the  actual  arrest  would  have  been  illegal,  the  attempt 
to  make  it  when  the  prisoner  was  in  such  a  situation  that  he  could 
not  get  away,  and  when  the  waiting  to  give  notice  might  have  en- 
abled the  constable  to  complete  the  arrest,  was  such  a  provocation 
as,  if  death  had  ensued,  would  have  made  the  case  manslaughter 
only,  and  that  therefore  the  conviction  was  wrong.  But,  Holroyd, 
J.,  and  Burrough,  J.,  thought  otherwise.  B.  v.  Thompson,  1  Moody 
C.  C.  80,  B.  477,  o.  174. 

Shooting  a  constable  unlawfully  breaking  house  to  arrest  was  ruled  manslaughter: 
Cook^s  Case,  8  70 ;  Creighton  v.  C,  S  69. 

» 

(Eng.  King's  Bench,  1671.)  Same — Caught  in  Adultery.  A  com- 
mitted adultery  with  the  wife  of  C,  who  came  up  and  took  them  in 
the  very  act,  and  with  his  staflf  C  killed  the  adulterer  on  the  place ; 
and  this  was  ruled  manslaughter,  and  neither  murder,  nor  under 
privilege  of  se  defendendo;  but  if  A  had  been  taken  by  C  in  the 
very  attempt  of  rape  upon  the  wife,  and  she  crying  out,  her  hus- 
band had  come  and  killed  A  in  the  act  of  ravishment,  it  had  been 
within  the  privilege  of  se  def endendo,  because  it  was  a  felony.  When 
he  was  to  be  burnt  in  the  hand,  the  court  directed  it  to  be  done 
gently,  because  they  said  there  could  not  be  a  greater  provocation. 
Manning's  Case,  1  Hale  P.  C.  486. 

Kicking  such  visitor  to  death :  Wild's  Case.  8  70.  No  duty  to  retreat  from  attack 
of  man  seeking  adultery :    Alberty  v.  U.  S.,  9  7i.    See  also  Maher  v.  P.,  below. 

(Eng.,  Old  Bailey,  1704.)  Same— A  Blow  in  Face  Drawing  Blood. 
There  being  an  affray  in  the  street,  one  Stedman,  a  footsoldier,  ran 
hastily  towards  the  combatants.  A  woman  seeing  him  run  in  that 
manner  cried  out,  **You  will  not  murder  the  man,  will  you!"  Sted- 
man replied,  **What  is  that  to  you,  you  bitch  T'  The  woman  there- 
upon gave  him  a  box  on  the  ear,  and  Stedman  struck  her  on  the 
breast  with  the  pommel  of  his  sword.  The  woman  then  fled,  and 
Stedman  pursuing  her  stabbed  her  in  the  back.  Holt  was  at  first 
of  opinion  that  this  was  murder,  a  single  box  on  the  ear  from  a 
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woman  not  being  a  sufficient  provocation  to  kill  in  this  manner, 
after  he  had  given  her  a  blow  in  return  for  the  box  on  the  ear ;  and 
it  was  proposed  to  have  the  matter  found  specially;  but  it  after- 
wards appearing  in  the  progress  of  the  trial  that  the  woman  struck 
the  soldier  in  the  face  with  an  iron  patten,  and  drew  a  great  deal 
of  blood,  it  was  holden  clearly  to  be  no  more  than  manslaughter. 
The  smart  of  the  man's  wound,  and  the  effusion  of  blood  might  pos- 
sibly keep  his  indignation  boiling  to  the  moment  of  the  fact.  R.  v. 
Stedman,  Foster  C.  L.  292,  B.  477. 

(Ga.  Sup.  Ct.,  1889.)  Same— Mere  Words.  The  wife,  merely  to 
irritate,  vex,  and  insult  her  husband,  told  him  he  was  not  the  father 
of  their  children,  and  he,  provoked  by  her  words  and  the  animus 
with  which  they  were  uttered,  killed  her.  Though  in  a  sudden  heat 
of  passion,  it  was  held  murder.  An  instruction  that  the  fact  that 
the  wife  was  unchaste  or  otherwise  a  bad  woman  would  not  justify 
homicide,  nor  would  it,  in  the  absence  of  a  sudden  heat  of  passion 
resulting  from  adequate  cause,  tend  to  reduce  the  homicide  below 
the  grade  of  murder,  was  held  correct.  Conviction  affirmed.  Fry  v. 
S.,  81  Ga.  645,  8  S.  E.  308. 

In  a  similar  case  the  point  of  provooatlon  was  left  to  the  jury,  who  conrioted  of  man 
slaughter.    R.  ▼  Bothwell  (1871,  at  assize)  12  Coz  C.  C.  146,  B.  481. 

(Ky.  Ct.  of  App.,  1889.)  Same — Recent  Injury  to  Daughter.  It 
appeared  that  defendant,  having  heard  that  his  daughter  was  being 
abused  and  driven  from  her  home  by  her  husband,  which  he  knew 
was  a  frequent  occurrence,  and  had  happened  the  day  before,  took 
a  pistol,  and  hurried  to  their  home,  where  he  met  the  husband,  and^ 
after  some  words  between  them,  shot  him.  The  court  charged  that 
if  the  killing  was  in  sudden  passion,  produced  by  considerable  prov- 
ocation, such  as  a  blow,  etc.,  it  was  manslaughter.  Held  error,  as 
failing  to  recognize  the  relation  of  the  parties ;  and  the  court  should 
have  instructed  that,  if  the  daughter  was  beaten  by  deceased  so  as 
to  endanger  her  life,  on  the  day  before  and  on  the  night  of  the 
killing,  and  defendant  knew  of  it,  he  had  a  right  to  arm  himself 
and  go  to  her  protection;  and  if  he  found  the  wife  and  children 
driven  from  home  by  deceased,  and,  suddenly  meeting  deceased,  in 
sudden  heat  and  passion,  caused  by  the  treatment  of  the  wife,  he 
shot  deceased,  when  not  necessary  in  self-defense,  and  without 
malice,  he  was  guilty  of  manslaughter.  Campbell  v.  0.,  88  Ky.  402, 
11  S.  W.  290,  21  Am.  St.  Rep.  348. 

(N.  Car.  Sup.  Ct.,  1839.)  Induced  Provocation — ^Lobb  of  Reason. 
Indictment  for  murder.  The  killing  is  not  denied.  Accused  had 
been  on  bad  terms  with  deceased  for  some  tim^ ;  some  months  before 
said  that  he  would  kill  deceased  if  he  did  not  quit  troubling ;  bought 
a  12-inch  knife  a  week  before,  saying  that  he  might  kill  someone 
with  it  yet;  went  to  Edwards's  house  intoxicated;  and  later  the 
same  day  the  deceased  came  there  intoxicated.  The  quarrel  was 
23 
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soon  renewed.  The  accused  followed  deceased  through  one  of  the 
rooms  of  the  house,  both  having  knives  drawn.  Later  accused 
caught  deceased  by  the  vest,  saying:  ''Let  us  talk  it  over;''  to 
which  no  reply  being  made,  he  ^struck  deceased  with  his  hand,  not 
a  very  severe  blow;  whereupon  deceased  pulled  out  his  knife,  and 
struck  accused  three  times,  once  lightly  on  the  arm,  the  others  across 
the  abdomen  and  more  severe.  Then  accused  jumped  back,  pulled 
out  his  knife,  exclaimed,  *'Damn  him!  he  has  kiUed  me,  and  I  will 
kill  him  if  I  can  I"  stepped  forward  and  gave  a  thrust  with  great 
force,  which  proved  fatal.  Verdict,  guilty.  Defendant  complains 
of  the  instructions  to  the  jury.  The  court  instructed:  1.  If  the 
prisoner  sought  the  provocation,  by  giving  the  first  blow,  in  order  to 
afford  him  a  pretense  for  wreaking  his  vengeance,  or  with  the  design 
of  using  his  knife,  it  is  a  case  of  murder.  2.  If  the  prisoner  gave  the 
first  blow,  and  was  then  cut  by  the  deceased,  although  he  may  have 
been  agitated  by  resentment  and  anger,  yet  if  the  jury  collect  from 
what  he  said  and  did,  when  or  just  before  he  gave  the  mortal  blow, 
that  in  fact  he  was  possessed  of  deliberation  and  refiection,  so  as  to 
be  sensible  of  what  he  was  then  about  to  do,  and  intentionally  did 
the  act,  it  was  a  case  of  murder.  •  •  •  The  supreme  court  ap- 
proved the  first  instruction,  saying :  *  *  Such  craft,  indeed,  would  but 
the  more  strongly  indicate  a  heart  fatally  bent  on  mischief."  But 
the  second  instruction  was  held  erroneous,  becaui^e  provocation  to 
reduce  an  intended  homicide  to  manslaughter  need  not  produce  such 
violent  anger  as  to  destroy  consciousness.  GASTON,  J.,  said: 
''When  an  assault  is  returned  with  a  violence  manifestly  dispropor- 
tionate to  that  of  the  assault,  the  character  of  the  combat  is  essenti- 
ally changed,  and  the  assaulted  becomes  in  his  turn  the  assailant. 
Such,  according  to  the  case,  was  the  state  of  this  affray  when  the 
mortal  wound  was  given.  To  avenge  a  blow,  the  deceased  attacked 
the  prisoner  with  a  knife — made  three  cuts  at  him,  and  gave  him  a 
severe  wound  in  the  abdomen.  If  instantly  thereupon,  in  the  trans- 
port of  passion  thus  excited,  and  without  previous  malice,  the  pris- 
oner killed  the  deceased,  it  would  have  been  a  clear  case  of  man- 
slaughter ;  not  because  the  law  supposes  that  this  passion  made  him 
unconscious  of  what  he  was  about  to  do,  and  stripped  the  act  of 
killing  of  an  intent  to  commit  it,  but  because  it  presumes  that  pas- 
sion disturbed  the  sway  of  reason,  and  made  him  regardless  of  her 
admonitions."  Reversed.  S.  v.  Hill,  4  Dev.  &  Bat.  491,  34  Am.  Dec. 
396,  F.  193,  1  L.  199,  Mi.  618. 

(S.  Car.  Ct.  of  App.  and  Errors,  1842.)  Actual  Cooling  or  Time 
for  It.  Defendant  was  convicted  of  murder.  Deceased  and  two 
others  found  him  lying  in  the  road  at  night,  drunk,  and  aroused 
him ;  on  which  he  was  very  angry,  cursed,  demanded  a  fight,  would 
take  no  apology,  had  the  fight  till  he  begged,  was  released;  after 
deceased  had  gone  225  yards,  swore  he  would  gut  deceased,  drew 
his  knife,  came  up  to  deceased  (who  had  hastily  seized  a  rotten  piece 
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of  rail  for  defense),  and  (when  the  stick  broke)  stabbed  him  to  the 
heart.  Exception  is  taken  to  the  charge  of  the  court  to  the  jury  on 
the  question  of  cooling,  that  whether  the  interval  between  tiie  first 
and  second  combats  offered  sufficient  time  for  a  reasonable  man  to 
cool  was  the  test,  not  whether  defendant  had  cooled.  WARDLAW, 
J.  *  •  *  **If,  from  any  circumstance  whatever,  it  appear  that 
the  party  reflected,  deliberated,  or  cooled  any  time  before  the  fatal 
stroke  given,  or  if,  in  legal  presumption,  there  was  time,  or 
opportunity  for  cooling,  the  killing  will  amount  to  murder.*'  1  East 
P.  C.  252,  1  Russ.  Crimes  442.  '*  Provocation  will  not  avail,  how 
grievous  soever  it  may  have  been,  if  it  appears  that  there  was  an 
interval  of  reflection,  or  a  reasonable  time  for  the  blood  to  have 
cooled,  before  the  deadly  purpose  was  effected.''  1  Buss.  Crimes 
423.  Whether  the  lapse  of  time  be  taken  as  only  evidence  of  cool- 
ing, or  as  a  substitute  for  it,  which  takes  away  the  peculiar  indul- 
gence of  the  law  for  sudden  transport  of  passion,  it  was  proper  to 
submit  the  question  in  the  double  form — Did  the  prisoner  cool,  or 
was  there  reasonable  time  for  his  cooling?  An  affirmative  answer 
to  either  of  which  would  be  fatal  to  his  attempt  at  mitigation.     *     • 

*  Was  he  cool?  means  not  was  there  in  fact  a  gentle  flowing  of 
the  blood  which  had  been  hurried  in  its  circulation,  but  means,  was 
there,  in  law,  malice  in  his  act;  and  the  reasonable  time  is  then  not 
mere  evidence  of  actual  cooling,  or  cooling  in  its  popular  sense,  but 
is,  in  itself,  a  circumstance  which,  in  law,  stands  in  place  of  such 
actual  cooling,  and  is  equally  significant  of  malice.  He  who  has 
received  a  sufficient  legal  provocation,  such  as  might  have  mitigated 
to  manslaughter  a  mortal  blow  proceeding  from  it  and  given  in- 
stantly, would  not  be  less  than  a  murderer,  if  he  should  remain  in 
apparently  undiminished  fury  for  a  length  of  time  unreasonable 
under  the  circumstances,  and  then  kill.  By  lashing  himself  into 
greater  fury  by  outward  demonstrations  of  passion,  no  one  should 
obtain  upon  trial  any  advantage  over  another,  who,  in  like  circum- 
stances, should  in  reasonable  time  master  his  passions,  or  at  least 
cover  with  a  calm  exterior  the  fires  which  inwardly  consume  him. 

*  •  •  In  all  cases  where  the  time  of  cooling  may  be  considered, 
whether  the  time  be  regarded  as  evidence  of  the  fact  of  cooling,  or 
as  constituting,  of  itself,  when  reasonable,  legal  deliberation,  the 
whole  circumstances  are  to  be  taken  into  the  estimate,  in  determin- 
ing whether  the  time  be  reasonable.  The  nature  of  the  provocation, 
the  prisoner's  physical  and  mental  constitution,  his  condition  in  life 
and  peculiar  situation  at  the  time  of  the  affair,  his  education  and 
habits  (not  of  themselves  voluntary  preparations  for  crime),  his  con- 
duct, manner,  and  conversation  throughout  the  transaction;  in  a 
word,  all  pertinent  circumstances  may  be  considered,  and  the  time 
in  which  an  ordinary  man,  in  like  circumstances,  would  have  cooled, 
is  the  reasonable  time.  •  •  •  But  a  majority  of  the  court  are  of 
opinion  that  a  proper  view  of  this  case  excludes  all  consideration  of 
time.    Here  was  neither  a  sudden  combat,  nor  an  unpremeditated 
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attack  upon  sufficient  provocation;  but  here  was  a  combatant  who, 
by  his  own  cry  for  peace,  had  obtained  release  from  the  grasp  of 
his  adversary,  and  the  subsequent  taking  of  the  deadly  knife,  with 
murderous  threats,  and  pursuit  of  the  unarmed  foe,  were  acts  of 
treachery  and  malignity,  which  rendered  the  execution  of  the  threats 
malicious,  and  deprived  heat  and  passion  of  their  mitigating  influ- 
ence. •  •  •  Affirmed.  S.  V.  McCants,  1  Spear  384,  F.  197,  Mi. 
621. 

That  dmnkennvHti  may  be  shown  aa  bearing  on  provocation  and  deliberation,  but  not 
to  reduce  offenao  to  manslaughter,  see  several  cases  9  57  ;  also  P.  v.  Rogers,  §  104. 

(Mich.  Sup.  Ct.,  1862.)  Adulteiy  Suspected— Cooling  Time.  Ap- 
pellant was  convicted  of  assault  with  intent  to  kill  and  murder,  and 
ijxcepts  to  the  ruling  of  the  court  below  in  excluding  evidence  offered 
by  him  tending  to  show  that  his  wife  had  committed  adultery  with 
the  man  assaulted.  CIIRISTIANCY,  J.  •  •  •  If  the  homicide, 
in  case  death  had  ensued,  would  have  been  but  manslaughter,  then 
defendant  could  not  be  guilty  of  the  assault  with  intent  to  murder, 
but  only  of  a  simple  assault  and  battery.  •  •  •  if  the  act  of 
killing,  though  intentional,  be  committed  under  the  influence  of  pas- 
sion, or  in  heat  of  blood,  produced  by  an  adequate  or  reasonable 
provocation,  and  before  a  reasonable  time  has  elapsed  for  the  blood 
to  cool  and  reason  to  resume  its  habitual  control,  and  is  the  result 
of  the  temporary  excitement,  by  which  the  control  of  reason  was 
disturbed,  rather  than  of  any  wickedness  of  heart  or  cruelty  or  reck- 
lessness of  disposition,  then  the  law,  out  of  indulgence  to  the  frailty 
of  human  nature,  or,  rather,  in  recognition  of  the  laws  upon  which 
human  nature  is  constituted,  very  properly  regards  the  offense  as  of 
a  less  heinous  character  than  murder,  and  gives  it  the  designation 
of  manslaughter.  To  what  extent  the  passions  must  be  aroused,  and 
the  dominion  of  reason  disturbed,  to  reduce  the  offense  from  murder 
to  manslaughter,  the  cases  are  by  no  means  agreed.  •  •  •  The 
principle  involved  in  the  question,  and  which  I  think  clearly  de- 
ducjble  from  the  majority  of  well-considered  cases,  would  seem  to 
suggest  as  the  true  general  rule  that  reason  should,  at  the  time  of 
the  act,  be  disturbed  or  obscured  by  passion  to  an  extent  which 
might  render  ordinary  men,  of  fair  average  disposition,  liable  to  act 
rashly,  or  without  due  deliberation  or  reflection,  and  from  passion, 
rather  than  judgment.  •  •  *  In  determining  whether  the  prov- 
ocation is  sufficient  or  reasonable,  ordinary  human  nature,  or  the 
average  of  men  recognized  as  men  of  fair  average  mind  and  disposi- 
tion, should  be  taken  as  the  standard — unless,  indeed,  the  person 
whose  guilt  is  in  question  be  shown  to  have  some  peculiar  weakness 
of  mind  or  infirmity  of  temper,  not  arising  from  wickedness  of 
heart  or  cruelty  of  disposition.  •  •  •  The  judge,  it  is  true,  must, 
to  some  extent,  assume  to  decide  j  •  •  •  but,  if  the  alleged  prov- 
ocation be  such  as  to  admit  of  any  reasonable  doubt,  whether  it 
might  not  have  had  such  tendency,  it  is  much  safer,  I  think,  and 
more  in  accordance  with  principle,  to  let  the  evidence  go  to  the  jury 
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under  the  proper  instructions.  *  *  •  It  remains  only  to  apply 
these  principles  to  the  present  case.  The  proposed  evidence,  in  con- 
nection with  what  had  already  been  given,  would  have  tended 
strongly  to  show  the  commission  of  adultery  by  Hunt  with  the  pris- 
oner's wife,  within  half  an  hour  before  the  assault;  that  the  prisoner 
saw  them  going  to  the  woods  together,  under  circumstances  calcu- 
lated strongly  to  impress  upon  his  mind  the  belief  of  the  adulterous 
purpose;  that  he  followed  after  them  to  the  woods;  that  Hunt  and 
the  prisoner's  wife  were,  not  long  after,  seen  coming  Irom  the  woods; 
and  that  the  prisoner  followed  them,  and  went  in  hot  pursuit  after 
Hunt  to  the  saloon  [where  the  assault  was  made],  and  was  informed 
by  a  friend  on  the  way  that  they  had  committed  adultery  the  day 
before  in  the  woods.  I  cannot  resist  the  conviction  that  this  would 
have  been  sufficient  evidence  of  provocation  to  go  to  the  jury,  and 
from  which,  when  taken  in  connection  with  the  excitement  and 
''great  perspiration"  exhibited  on  entering  the  saloon,  the  hasty 
manner  in  which  he  approached  and  fired  the  pistol  at  Hunt,  it 
would  have  been  competent  for  the  jury  to  find  that  the  act  was 
committed  in  consequence  of  the  passion  excited  by  the  provocation, 
and  in  a  state  of  mind  which,  within  the  principle  already  explained, 
would  have  given  to  the  homicide,  had  death  ensued,  the  character 
of  manslaughter  only.  •  •  •  Martin,  C.  J.,  and  Campbell,  J.,  con- 
curred. MANNING,  J.  I  differ  from  my  brethren  in  this  case.  I 
think  the  evidence  was  properly  excluded.  To  make  that  manslaugh- 
ter which  would  otherwise  be  murder,  the  provocation — I  am  not 
speaking  of  its  sufficiency,  but  of  the  provocation  itself — must  be 
given  in  the  presence  of  the  person  committing  the  homicide.  •  •  • 
Any  other  riile,  in  an  offense  so  grave  as  taking  the  life  of  a  fellow- 
being,  in  the  heat  of  passion,  I  fear,  would  be  more  humane  to  the 
perpetrator  than  wise  in  its  effects  on  societv.  •  •  •  Reversed. 
Maher  v.  P.,  10  Mich.  212,  81  Am.  Dec.  781,  B.  482,  F.  202,  Kn.  177. 

§  107.  Involuntary  Manslaughter.  It  is  homicide  committed  un- 
intentionally in  attempting  to  do  an  unlawful  act  not  f elonioui^,  or 
resulting  from  criminal  neglect  of  duty,  misf easant  or  nonf easant. 

By  omission  of  lefpal  dnty— several  cases  In  9  11.  By  reckless  bicycle  riding:  John- 
son ▼.  S.,  §  12.  By  Illegally  keeping  fireworks  material  In  the  city :  R.  v.  Bennett. 
§   14. 

(Eng.  Old  Bailey,  1664.)  A  Blan  Found  a  Pistol  in  the  street, 
which  he  had  reason  to  believe  was  not  loaded,  having  tried  it  with 
the  rammer ;  he  carried  it  home  and  showed  it  to  his  wife ;  and  she 
standing  before  him  he  pulled  up  the  cock,  and  touched  the  trigger. 
The  pistol  went  off  and  killed  the  woman.  This  was  ruled  man- 
slaughter.   R.  V.  Rampton,  Kel>aig  41. 

(Eng.  Assize,  17 — )  Didn't  Know  It  was  Loaded.  I  once  upon 
the  circuit  tried  a  man  for  the  death  of  his  wife  bv  the  like  accident. 
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Upon  a  Sunday  morning  the  man  and  Iris  wife  went  a  mile  or  two 
from  home  with  some  neighbors,  to  take  a  dinner  at  the  house  of 
their  common  friend.  He  carried  his  gun  with  him,  hoping  to  meet 
with  some  diversion  by  the  way;  but  before  he  went  to  dinner  he 
discharged  it  and  set  it  up  in  a  private  place  in  his  friend's  house. 
After  dinner  he  went  to  church ;  and  in  the  evening  returned  home 
with  his  wife  and  neighbors,  bringing  his  gun  with  him,  which  was 
carried  into  the  room  where  his  wife  was,  she  having  brought  it  part 
of  the  ^ay.  He,  taking  it  up,  touched  the  trigger ;  and  the  gun  went 
off  and  killed  his  wife,  whom  he  dearly  loved.  It  came  out  in  evi- 
dence that^  while  the  man  was  at  church,  a  person  belonging  to  the 
family  privately  took  the  gun,  charged  it  and  went  after  some  game ; 
but,  before  the  service  at  church  was  ended,  returned  it,  loaded,  to 
the  place  whence  he  took  it,  and  where  the  defendant,  who  was 
Ignorant  of  all  that  had  passed,  found  it,  to  all  appearance,  as  he  left 
it.  I  did  not  inquire  whether  the  poor  man  had  examined  the  gun 
before  he  carried  it  home;  but  being  of  opinion,  upon  the  whole 
evidence,  that  he  had  reasonable  grounds  to  believe  that  it  was  not 
loaded,  I  directed  the  jury  that  if  they  were  of  the  same  opinion 
they  should  acquit  him.  and  he  was  acquitted.  Foster,  C.  L.  (Ed.  2) 
265. 

(Iowa  Sup.  Ct.,  1878.)  Didn't  Know  It  Would  Shoot.  Defendant 
was  indicted  for  murder  in  the  second  degree,  and  convicted  of 
manslaughter.  One  day  a  neighbor  woman  called  where  he  boarded, 
and  as  she  came  into  the  room  he  struck  the  door  with  a  tack- 
hammer.  She  said :  *  *  I  thought  it  was  a  revolver. ' '  When  she  went 
out  into  the  yard,  he  said  he  would  frighten  her  with  the  revolver, 
which  they  had  often  tried  to  discharge  and  could  not,  and  which 
the  family  generally  considered  harmless.  He  went  out ;  the  report 
of  the  revolver  was  heard;  he  returned,  exclaiming:  **My  (Jod, 
Hannah,  come  and  see  what  I  have  done!"  They  went  out  and 
found  the  woman  dying,  with  a  shot  wound  in  the  head.  Defendant 
insists  that  there  was  no  such  carelessness  as  to  render  the  act 
criminal;  that  it  was  mere  misadventure,  and  excusable;  and  he 
objects  to  the  instructions  to  the  jury,  in  substance  that  if  he  used  a 
dangerous  and  deadly  weapon  in  a  careless  and  reckless  manner, 
and  so  killed  deceased,  it  is  manslaughter,  though  he  intended  no 
harm.  BOTHROCK,  C.  J.  *  *  *  That  the  revolver  was  in  fact 
a  deadly  weapon  is  conclusively  shown  by  the  terrible  tragedy  con- 
sequent upon  defendant's  act  in  firing  it  off.  If  it  had  been  in  fact 
unloaded,  no  homicide  would  have  resulted,  but  the  defendant  would 
have  been  justly  censurable  for  a  most  reckless  and  imprudent  act 
in  frightening  a  woman  by  pretending  that  it  was  loaded,  and  that 
he  was  about  to  discharge  it  at  her.  No  jury  would  be  warranted 
in  finding  that  men  of  ordinary  prudence  so  conduct  themselves. 
On  the  contrary,  such  conduct  is  grossly  reckless  and  reprehensible, 
and  without  palliation  or  excuse.    Human  life  is  not  to  be  sported 
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with  by  the  use  of  firearms,  even  though  the  person  using  them  may 
have  good  reason  to  believe  that  the  weapon  used  is  not  loaded,  or 
that  being  loaded  it  will  do  no  injury.  When  persons  engage  in 
such  reckless  sport  they  should  be  held  liable  for  the  consequences 
of  their  acts.  •  •  •  Affirmed.  S.  v.  Hardie,  47  Iowa  647,  29  Am. 
K^p.  496,  F.  210,  Ke.  123,  Kn.  184. 

"If  a  Physician  or  Surgeon  gives  a  person  a  potion  without  any 
intent  of  doing  him  any  bodily  hurt,  but  with  an  intent  to  cure  or 
prevent  a  disease,  and,  contrary  to  the  expectation  of  the  physician, 
it  kills  him,  this  is  no  homicide;  and  the  like  of  a  surgeon."  1  Hale 
P.  0.  429. 

(Eng.,  Old  Bailey,  1807.)  Illlidwife — ^Malpractice.  The  prisoner, 
a  man  midwife,  tore  away  a  part  of  the  prolapsed  uterus  of  a 
woman  whom  he  had  delivered  of  a  child,  supposing  it  to  be  a  part 
of  the  placenta;  the  woman  died,  and  he  was  indicted  for  murder 
and  manslaughter.  LORD  ELLENBOROUGH,  C.  J.  (in  summing 
up) :  There  has  not  been  a  particle  of  evidence  adduced  which  goes 
to  convict  the  prisoner  of  the  crime  of  murder ;  but  still  it  is  for  you 
to  consider  whether  the  evidence  goes  so  far  as  to  make  out  a  case  of 
manslaughter.  To  substantiate  th&t  charge,  the  prisoner  must  have 
been  guilty  of  criminal  misconduct,  arising  either  from  the  grossest 
ignorance  or  the  most  criminal  inattention.  One  or  other  of  these  is 
necessary  to  make  him  guilty  of  that  criminal  negligence  and  mis- 
conduct which  is  essential  to  make  out  a  case  of  manslaughter.  * 
*  •  Verdict,  not  guilty.  R.  v.  Williamson,  3  Car.  &  P.  (14  E.  C. 
L.)  635. 

(Mass.  Sup.  Judicial  Ct.,  1309.)  Ualpractice  of  Physician.  De- 
fendant, a  physician,  was  indicted  for  murder  because  of  the  death 
of  a  patient.  The  court  charged  the  jury  that,  **if  one,  assuming 
the  character  of  a  physician,  through  ignorance,  administer  medi- 
cine to  his  patient,  with  an  honest  intention  and  expectation  of  a 
cure,  but  which  causes  the  death  of  the  patient,  he  is  not  guilty  of 
a  felonious  homicide."  0.  v.  Thompson,  6  Mass.  134.  (This  case  was 
followed  in  1844  in  Rice  v.  S.,  8  Mo.  561.) 

(Eng.  Assize,  1867.)  Same.  An  Arsenical  Ointment  being  fur- 
nished by  a  quack  doctor  for  treatment  of  a  tumor,  without  caution 
as  to  danger  from  excessive  use  of  it,  and  death  having  resulted  from 
that  cause,  he  was  indicted  for  manslaughter.  BLACKZBURN,  J., 
to  the  jury :  If  the  prisoner  by  culpable  negligence  had  caused  the 
death  of  the  deceased  woman  he  was  guilty  of  manslaughter;  but 
the  mere  fact  that  death  had  occurred  through  mistake  or  misfortune 
would  not  be  enough,  or  no  medical  man  would  be  safe.  There  must, 
however,  be  competent  knowledge  and  care  in  dealing  with  a  danger- 
ous drug,  and  if  the  man  either  was  ignorant  of  the  nature  of  the 
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drug  he  used  or  was  guilty  of  gross  want  of  care  in  its  use,  there 
would  be  criminal  culpability.  •  •  •  Not  guilty.  R.  v.  Cham- 
berlin,  10  Cox  C.  C.  486,  B.  187,  C.  172. 

(Iowa  Sup.  Ct.,  1876.)  Same.  Defendant,  a  physician,  called  to 
attend  childbirth,  was  indicted  and  convicted  of  manslaughter  in 
causing  the  death  of  the  child.  The  court  instructed  the  jury  that 
**if  the  child  is  fully  delivered  from  the  body  of  the  mother,  while 
the  afterbirth  is  not,  and  the  two  are  connected  b}'  the  umbilical 
cord,  and  the  child  has  independent  life,  no  matter  whether  it  has 
breathed  or  not,  or  an  independent  circulation  has  been  established 
or  not,  it  is  a  human  being,  on  which  the  crime  of  murder  may  be 
perpetrated. "  •  •  •  The  giving  of  this  instruction  was  assigned 
as  error,  and  was  held  erroneous,  because  if  independent  life  without 
independent  circulation  and  respiration  is  possible,  there  is  no  way 
of  proving  that  such  possibility  existed,  and  the  finding  would  be 
mere  conjecture.  Reversed.  S.  v.  Winthrop,  43  Iowa  519,  22  Am. 
Rep.  257,  F.  165,  Kn.  117. 

(Ark.  Sup.  Ct.,  1882.)  Same.  The  state  appeals  from  the  judg- 
ment of  the  court  below  sustaining  a  demurrer  to  an  indictment. 
ENGLISH,  C.  J.  •  •  •  The  indictment  charges,  in  substance, 
that  appellees,  holding  themselves  out  as  physicians,  etc.,  were  called 
to  attend  Mrs.  Saunders,  and  that  they  feloniously,  and  without  due 
caution  and  circumspection,  and  by  malpractice,  in  the  use  of  the 
remedies  and  appliances  described,  and,  finally,  by  abandonment, 
caused  her  death.  •  •  •  Sir  William  Blackstone  said:  **If 
a  physician  or  surgeon  gives  his  patient  a  potion  or  plaster  to 
cure  him,  which,  contrary  to  expectation,  kills  him,  this  is  neither 
murder  nor  manslaughter,  but  misadventure,  and  he  shall  not  be 
punished  criminally,  however  liable  he  might  formerly  have  been  to 
a  civil  action  for  neglect  or  ignorance.  But  it  hath  been  holden  that 
if  he  be  not  a  regular  physician  or  surgeon,  who  administers  the 
medicine,  or  performs  the  operation,  it  is  manslaughter  at  least. 
Yet  Sir  Matthew  Hale  very  justly  questions  the  law  of  this  deter- 
mination." 4  Bl.  Com.,  p.  197.  •  •  •  The  court  is  of  the 
opinion  that  the  indictment  in  this  case  is  sufficient.  Whether  appel- 
lees are  criminally  responsible  for  the  death  of  Mrs.  Saunders  must 
depend  upon  the  evidence.  A  felonious  want  of  **due  care  and  cir- 
cumspection" in  her  treatment  must  be  proved  as  alleged,  for  a  mere 
mistake  of  judgment  in  the  selection  and  application  of  the  remedies 
and  appliances  named  in  the  indictment  they  would  not  be  crim- 
inally liable.  Were  they  grossly  ignorant  of  the  art  which  they 
assumed  to  practice  ?  Did  they  manifest  gross  ignorance  in  the  selec- 
tion or  application  of  the  remedies?  Were  the  remedies  unusual, 
inapplicable,  or  rashly  applied?  Were  appellees  grossly  negligent 
or  inattentive?  These  are  all  questions  of  evidence.  Reversed.  S. 
V.  Hardister,  38  Ark.  605,  42  Am.  Rep.  5,  F.  207. 
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(Eng.  Old  Bailey,  1664.)  Throwing  from  Building.  One  John 
Hull  was  indicted  for  the  murder  of  Henry  Cambridge;  and,  upon 
the  evidence,  the  case  was,  that  there  were  several  workmen  build- 
ing a  house  by  the  horse-ferry,  which  house  stood  about  thirty  feet 
from  any  highway  or  common  passage;  and  Hull,  being  a  master- 
workman  (about  evening,  when  the  master- workman  had  given  over 
work,  and  when  the  laborers  were  putting  up  the  tools),  was  sent, 
by  his  master,  to  bring  from  the  house  a  piece  of  timber  which  lay 
two  stories  high ;  and  he  went  up  for  that  piece  of  timber,  and  be- 
fore he  threw  it  down  he  cried  out  aloud,  stand  clear,  and  was  heard 
by  the  laborers,  and  all  of  them  went  from  the  danger  but  only 
Cambridge,  and  the  piece  of  timber  fell  upon  him  and  killed  him. 
HYDE,  C.  J.,  held  this  to  be  manslaughter,  for  he  should  have  let  it 
down  with  a  rope ;  but  WILDE  and  KELYNG,  JJ.,  held  it  to  be 
misadventure,  he  doing  no  more  than  it  is  usual  for  workmen  to  do, 
and  before  he  did  it  he  gave  notice.  *  *  But  we  did  all  hold  that  there 
was  a  great  difference  betwixt  the  case  in  question,  the  house  from 
which  the  timber  was  thrown  standing  thirty  feet  from  the  highway 
or  common  footpath,  and  the  doing  the  same  act  in  the  streets  of 
London;  for  we  all  agreed,  that  in  London  that  if  one  cleaning  a 
gutter  call  out  to  stand  aside,  and  then  throw  down  rubbish,  or  a 
piece  of  timber,  by  which  a  man  is  killed,  this  is  manslaughter ;  be- 
ing in  London  there  is  a  continual  concourse  of  people  passing  up 
and  down  the  streets;  and  a  new  passenger,  who  did  not  hear  him 
call  out  [might  be  there],  and  therefore  the  casting  down  any  such 
thing  from  a  house  into  the  streets  is  like  the  case  where  a  man 
shoots  an  arrow  or  gun  into  a  market-place  full  of  people ;  if  anyone 
be  killed  it  is  manslaughter/'  R.  v.  Hull,  Kelyng  40,  1  B.  &  H.  42-n, 
Ke.  125,  Mi.  215. 

See  several  cases  of  negligent  manslaughter  under  9  11* 

(Eng.  King's  Bench.  1719.)  The  Defendant  was  Indicted  for 
Throwing  Down  Skins  into  a  man's  yard,  which  was  a  public  way, 
which  put  out  another's  eye.  On  the  evidence  it  appeared  that  the 
wind  took  the  skin  and  blew  it  out  of  the  way,  and  so  the  damage 
happened.  PRATT,  C.  J.,  remembered  the  case  of  the  hoy,  1 
Strange  128,  and  that  in  Hobart  134,  where,  in  exercising,  one  soldier 
wounded  another,  and  a  case  in  the  Year-Book  of  a  man  lopping  a 
tree,  where  the  bough  was  blown  at  a  distance  and  killed  a  man. 
And  in  the  principal  case  the  defendants  were  acquitted.  R.  v.  Gill, 
1  Strange  190,  Mi.  526. 

(Eng.  Old  Bailey,  1785.)  Picking  Pockel^Accidental  Killing. 
Where  one,  having  had  his  pocket  picked,  seized  the  offender,  and 
being  encouraged  by  a  concourse  of  people,  threw  him  into  an  ad- 
joining pond  by  way  of  avenging  the  theft  by  ducking  him,  but  with- 
out any  apparent  intention  of  taking  away  his  life,  and  the  pick- 
pocket was  drowned,  this  was  ruled  to  be  manslaughter  only.  Fray's 
Case,  1  East  P.  C.  236,  B.  477. 
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(ting.  Assize,  1877.)  Accidental  in  Unlawful  Act— Fighting  or 
Defense.  Prisoner  was  indicted  for  the  manslaughter  of  Joseph 
Tipper.  It  was  proved  that  the  prisoner,  being  challenged  and 
attacked  by  the  deceased,  who  had  taken  his  coat  off  to  fight,  also 
took  off  his  coat,  and  blows  of  the  fists  were  exchanged.  After  four 
or  five  rounds  the  deceased  received  from  the  prisoner  a  blow  whieh 
killed  him.  The  jury  were  instructed  by  LINDLEY,  J.  •  •  •  If 
two  men  fight  and  one  unfortunately  kills  another,  then,  they  being 
engaged  in  an  unlawful  occupation  or  business,  the  killing  of  either 
by  the  other  is  manslaughter  even  if  it  be  by  accident,  and  is  a  crime 
in  point  of  law  although  the  crime  varies  in  degree  of  gravity.  But 
on  the  other  hand  if  a  man  attacks  me,  I  am  entitled  to  defend  my- 
self, and  the  difSculty  arises  in  drawing  the  line  between  mere  self- 
defense  and  fighting.  The  test  is  this:  A  man  defending  himself 
does  not  want  to  fight  and  defends  himself  solely  to  avoid  fighting. 
Then  supposing  a  man  attacks  me  and  I  defend  myself,  not  intend- 
ing or  desiring  to  fight,  but  still  fighting — in  one  sense — ^to  defend 
myself,  and  I  knock  him  down  and  thereby  unintentionally  kill  him, 
that  killing  is  accidental.  It  is  for  you  to  draw  the  line.  •  •  • 
Not  guilty.    R.  V.  Knock,  14  Cox  C,  C.  1,  C.  192,  F.  206. 

§  108.  Proof  of  Corpus  Delicti.  "I  would  never  convict  any  person 
of  murder  or  manslaughter  unless  the  fact  were  proved  to  be  done,  or 
at  least  the  body  found  dead,  and  this  for  the  sake  of  two  cases,  one 
mentioned  in  my  Lord  Coke 's  P.  C,  c.  104,  p.  232. ' '  •  •  •  2  Hale 
P.  0.  290. 

(Eng.  Assize,  1612.)  Ward  Disappears.  There  were  two  brothers, 
and  one  having  land  and  a  daughter  devised  the  care  of  the  laud 
and  daughter  till  she  should  be  16  years  old  to  his  brother,  and  died. 
When  the  girl  was  about  9  years  old  she  was  heard  to  cry  out,  **0h 
good  uncle  kill  me  not !"  She  could  not  be  found  afterwards,  though 
diligent  inquiry  was  made;  and  the  uncle  was  arrested  on  suspicion 
of  murder,  because  he  was  next  heir.  The  justices  of  assize  admon- 
ished him  to  find  her  by  the  next  assize  and  bailed  him.  At  the  next 
assize  he  brought  a  girl  who  was  soon  discovered  not  to  be  his  niece; 
and  by  this  fraud  the  suspicions  were  so  confirmed  that  he  was 
indicted  for  murder,  convicted,  and  hanged.  When  the  girl  was  16 
she  returned  to  claim  her  land  and  was  directly  recognized.  The 
facts  were  that  her  uncle  punished  her  for  some  fault,  whereon  she 
ran  away  to  another  county,  and  being  well  received  and  entertained 
by  a  stranger,  remained  there.    3  Ooke  Inst.,  c.  104,  p.  232. 

(Eng.  C.  C.  R.,  1792.)  Captain  Put  Overboard.  This  indictment, 
for  murder  of  a  ship  captain,  contained  two  counts,  one  for  killing 
by  beating,  the  other  for  drowning.  The  fact  happened  at  sea;  a 
witness  proved  that  he  was  awakened  at  midnight  by  a  violent  noise; 
that  on  reaching  the  deck  he  saw  the  prisoner  take  the  captain  up 
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and  throw  him  overboard  into  the  sea,  and  that  he  was  not  seen  or 
heard  of  afterwards.  Another  witness  proved  that  the  prisoner  pro- 
posed to  one  Atkyns  to  kill  the  captain;  and  another  proved  that  on 
the  deck,  near  where  the  captain  was  seen,  a  billet  of  wood  was 
found,  and  that  the  deck  and  part  of  the  prisoner's  dr^ss  was  stained 
with  blood.  Garrow,  of  counsel  for  the  prisoner,  contended,  citing 
2  Hale  P.  C.  290,  that  the  prisoner  was  entitled  to  be  acquitted  for 
want  of  proof  of  the  death,  as  he  might  have  been  picked  up  by- 
some  other  ship.  He  cited  a  case  before  Gould,  J.,  where  the  mother 
and  reputed  father  of  a  bastard  child  took  it  to  the  margin  of  a 
dock  in  Liverpool,  stripped  it  and  threw  it  in.  The  body  of  the 
ehild  was  not  afterwards  seen ;  and  as  the  tide  ebbed  and  flowed  in 
the  dock,  the  judge,  observing  to  the  jury  that  the  tide  might  have 
carried  out  the  living  infant,  directed  them  to  acquit  him.  The 
court,  at  Old  Bailey,  which  consisted  of  Marriott,  judge  of  the 
admiralty,  Ashurst,  J.,  Hotham,  B.,  and  others,  admitted  the  general 
rule  of  law ;  and  Ashurst,  J.,  left  it  to  the  jury,  on  the  evidence,  to 
say  whether  the  captain  was  not  killed  before  his  body  was  thrown 
into  the  sea.  The  jury  found  the  fact  to  be  so.  Execution  was  res- 
pited, and  the  case  came  before  all  the  judges  at  Serjeant's  Inn, 
who  unanimously  held  the  conviction  to  be  right,  and  the  prisoner 
was  executed.    R.  v.  Hindmarsh,  2  Leach  C.  L.  (Ed.  3)  Case  242. 

(Eng.  Assize,  1838.)  Child  Ooncealed.  A  woman  was  indicted  for 
the  murder  of  her  illegitimate  child.  It  was  born  March  23,  and 
sent  to  a  nurse,  where  it  remained  till  April  7,  when  the  prisoner 
took  it  away,  stating  an  intention  to  go  to  her  father's.  She  was 
seen  the  next  day  at  several  times,  the  latest  being  at  6  p.  m.,  with 
the  child  in  her  arms,  on  the  way  to  her  father's.  Between  8  and  9 
she  arrived  there  without  it.  LORD  ABINGEB,  C.  B.,  said:  "She 
cannot  by  law  be  called  upon  either  to  account  for  it  or  say  where 
it  is,  unless  there  be  evidence  to  show  that  her  child  is  actually 
dead, "  and  directed  an  acquittal.    R.  v.  Hopkins,  8  Car.  &  P.  591. 

(Mass.  Sup.  Judicial  Ct.,  1850.)  Teeth,  etc.,  Found  in  Furnace. 
Defendant  was  indicted  for  murder  of  Dr.  George  Parkman.  The 
government  introduced  evidence  that  Dr.  Parkman,  quite  peculiar 
in  person  and  manners,  and  very  well  known  to  most  persons  in  the 
city,  left  his  home  in  Boston  in  the  forenoon  of  Nov.  23,  1849,  in 
good  health  and  spirits;  and  that  he  was  traced  through  various 
streets  of  the  city  until  about  1 :45  p.  m.  of  that  day,  when  he  was 
seen  going  towards  and  about  to  enter  the  medical  college ;  that  he 
did  not  return  to  his  home;  that  on  the  next  day  a  very  active, 
particular,  and  extended  search  was  commenced  in  Boston  and  the 
neighboring  towns  and  cities,  and  continued  until  Nov.  30;  that 
large  rewards  were  offered  for  information  about  him ;  that  on  Nov. 
30  and  31  certain  parts  of  a  human  body  .were  discovered  in  and 
about  the  defendant's  laboratory  in  the  medical  college:  and  a 
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great  number  of  fragments  of  human  bones  and  certain  blocks  of 
mineral  teeth,  imbedded  in  slag  and  cinders,  together  with  small 
quantities  of  gold,  which  had  been  melted,  were  found  in  an  assay 
furnace  of  the  laboratory;  that  in  consequence  of  some  of  these 
discoveries  the  defendant  was  arrested  on  the  evening  of  Nov.  30; 
that  the  parts  of  a  human  body  so  found  resembled  in  every  respect 
the  corresponding  portions  of  the  body  of  Dr.  Parkman ;  that  among 
them  all  there  were  no  duplicate  parts;  that  they  were  not  the  re- 
mains of  a  body  which  had  been  dissected;  that  the  artificial  teeth 
found  in  the  furnace  were  made  for  Dr.  Parkman  by  a  dentist  in 
Boston  in  1846,  and  refitted  to  his  mouth  by  the  same  dentist  a  fort- 
night before  his  disappearance;  that  the  defendant  was  indebted  to 
Dr.  Parkman  on  certain  notes,  and  was  pressed  by  him  for  payment ; 
that  the  defendant  had  said  that  on  Nov.  23,  about  9  o'clock  in  the 
morning,  he  left  word  at  Dr.  Parkman 's  house,  that  if  he  would  come 
to  the  medical  college  at  1 :30  p.  m.  on  that  day,  he  would  pay  him : 
and  that,  as  he  said,  he  accordingly  had  an  interview  with  Dr.  Park- 
man  at  that  time,  at  his  laboratory  in  the  medical  college ;  that  the 
defendant  then  had  no  means  of  paying;  and  that  the  notes  were 
afterwards  found  in  his  possession.  After  conference  with  the  other 
judges,  SIIAW,  C.  J.,  who  presided  at  the  trial,  submitted  the  ques- 
tion to  the  jury  to  find  the  death  and  homicide;  and  a  verdict  of 
guilty  being  found,  defendant  was  sentenced  to  death/and  the  sen- 
tence carried  out.  Before  execution  he  confessed.  0.  v.  Webster, 
5  Cush.  295,  52  Am.  Dec.  711-n,  Kn.  140. 

Ace.  S.  ▼.  Smith,  9  Wash.  341,  87  Pao.  491. 

(N.  Y.  Ct.  of  App.,  1858.)  Box  of  Clothes,  etc.,  Pound,  Trial  for 
murder.  JOHNSON,  C.  J.  At  the  opening  of  the  trial  the  coun- 
sel for  the  prosecution,  in  answer  to  a  question  of  the  prisoner's 
counsel,  stated  that  he  did  not  propose  to  prove  by  any  direct 
evidence  that  the  infant  daughter  of  the  prisoner,  with  whose 
murder  he  was  charged  by  the  indictment,  was  dead  or  had  been 
murdered,  or  that  her  dead  body  had  ever  been  foimd  or  seen  by 
any  one,  but  that  from  the  lapse  of  time  since  the  child  and  her 
mother  were  last  seen,  and  from  other  facts  and  circumstances,  he 
should  ask  the  jury  to  infer  and  presume  and  find  that  the  infant 
daughter  was  dead  and  that  she  was  murdered  by  the  prisoner. 
**The  prisoner's  counsel,  on  this,  moved  the  court  to  stop  the  trial, 
for  want  of  proof  of  the  corpus  delicti ;  that  the  rule  laid  down  by 
liord  Hale,  that  no  person  should  be  convicted  of  murder  or  man- 
slaughter unless  the  facts  were  proved  to  be  done,  or  at  least  the 
body  found  dead, ' '  is  the  rule  universally  acted  upon  by  our  courts, 
and  should  never  be  departed  from.  The  judge  reserved  the  ques- 
tion till  the  evidence  should  be  closed.  The  prosecution  gave  proof 
tending  to  show  that  the  prisoner  did  not  live  happily  with  his  wife ; 
I  that  his  wife  and  infant  daughter  were  seen  alive  and  well  on  the 
.evening  of  June  24,  1845,  by  a  woman  who  lived  across  the  road 
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from  Ruloff 's  house.  No  person  shows  that  either  of  them  have  been 
seen  since.  The  next  day  Ruloff  borrowed  a  wagon  from  a  neighbor 
and  took  into  it  a  box  from  his  own  house,  which  the  neighbor 
helped  him  to  place  in  the  wagon;  he  drove  off  with  it — where,  is 
not  shown;  on  the  following  day  he  returned  with  the  wagon  and 
box.  It  was  shown  that  he  had  in  his  possession  a  ring  which  his 
wife  had  worn  on  the  twenty-fourth,  and  a  shawl  and  some  other 
articles  of  her  apparel ;  that  he  told  stories  as  to  her  being  at  sundry 
places  where  she  was  proved  not  to  have  been,  and  generally  con- 
ducted himself  in  such  a  way  as  to  lead  strongly  to  the  inference 
that  he  was  the  author  of  whatever  had  happened  to  his  wife  and 
child,  if  anything  had,  in  fact,  happened  to  them.  In  the  house 
clothes  were  found  lying  about  in  disorder,  dishes  unwashed,  a  skirt 
lying  in  a  circle  at  the  foot  of  the  bed,  and  shoes,  stockings,  and 
diapers.  It  was  sworn  that  Ruloff  had  a  cast-iron  mortar  of  twenty- 
five  or  thirty  pounds  weight,  and  flat  irons,  which  on  searching  the 
house  were  not  found,  lie  absconded  and  was  in  Chicago  early  in 
August,  under  a  false  name ;  there  said  his  wife  and  child  had  died 
six  weeks  before  on  the  Illinois  river,  in  Illinois,  and  left  a  box  con- 
taining books,  papers  and  articles  of  woman's  apparel,  which  had 
belonged  to  Mrs.  Ruloff,  a  paper  on  which  were  the  words,  **0h,  that 
dreadful  hour!''  and  a  lock  of  light  brown  hair  in  another  paper, 
labeled  '*A  lock  of  Harriet's  [or  Mary's]  hair;"  the  witness  thought 
the  word  was  **  Harriet 's. "  At  the  close  of  the  evidence  the  pris- 
oner's counsel  renewed  his  motion,  made  at  the  opening  of  the  cause, 
and  insisted  that,  as  it  now  appeared  that  no  direct  evidence  of  the 
death  or  the  murder  of  the  infant  daughter  had  been  given,  no 
conviction  for  murder  could  be  properly  had  or  allowed,  and  that 
the  jury  should  be  so  advised  and  instructed,  and  should  be  directed 
to  find  a  verdict  of  not  guilty.  The  judge  refused  so  to  advise, 
direct,  and  instruct  the  jury,  and  to  his  refusal  the  prisoner's  coun- 
sel excepted.  The  judge  then  charged  the  jury.  After  explaining  the 
legal  definition  of  murder,  and  the  legal  presumption  of  innocence 
in  favor  of  the  prisoner,  and  the  duty  of  the  prosecution,  before  they 
could  rightfully  ask  a  conviction,  not  only  to  prove  the  alleged  mur- 
der, but  also  to  establish  by  evidence  the  guilt  of  the  prisoner 
beyond  any  reasonable  doubt,  he  proceeded  as  follows:  **The  first 
branch  of  the  case,  the  corpus  delicti,  as  it  is  termed  in  the  law, 
by  which  is  meant  the  body  of  the  crime,  the  fact  that  a  murder 
has  been  committed,  must  be  clearly  and  conclusively  proved  by 
the  government.  The  corpus  delicti  is  made  up  of  two  things: 
1,  of  certain  facts  forming  the  basis  of  the  corpus  delicti,  by  which 
is  meant  the  fact  that  a  human  being  has  been  killed;  and,  2,  the 
existence  of  criminal  and  human  agency  as  the  cause  of  the  death. 
Upon  this  first  branch  of  the  case  the  prisoner's  counsel  insists  that 
it  can  only  be  proved  by  direct  and  positive  evidence;  that  the 
government  must  prove  the  fact  of  death  by  witnesses  who  saw"  the 
killing,  or  at  least  the  dead  body  must  be  found.    It  has  been  said 
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by  some  judges,  that  a  conviction  for  murder  ought  never  to  be  per- 
mitted unless  the  killing  was  positively  sworn  to,  or  the  dead  body 
was  found  and  identified.  This,  as  a  general  proposition,  is  undoubt- 
edly correct,  but,  like  other  general  rules,  hah  its  exceptions.  It 
may  sometimes  happen  that  the  dead  body  cannot  be  produced, 
although  the  proof  of  death  is  clear  and  satisfactory.  A  strong 
case  in  illustration  is  that  of  a  murder  at  sea,  where  the  body  is 
thrown  overboard  in  a  dark  and  stormy  night,  at  a  great  distance 
from  land  or  any  vessel.  •  •  •  i  am  of  opinion  that  the  rule,  as 
understood  in  this  country,  does  not  require  the  fact  of  death  to  be 
proved  by  positive  and  direct  evidence  in  cases  where  the  discovery 
of  the  body,  after  the  crime,  is  impossible.  In  such  cases  the  fact 
may  be  established  by  circumstances,  where  the  evidence  is  so  strong 
and  intense  as  to  produce  the  full  certainty  of  death. '^  [Defend- 
ant excepted.]  •  •  •  The  question  presented  to  us,  therefore, 
is  whether  there  be  a  rule  of  law,  in  respect  to  the  proof  in  cases  of 
homicide,  which  does  not  permit  a  conviction  without  direct  proof 
of  the  death,  or  of  the  violence  or  other  act  of  the  defendant  which 
is  alleged  to  have  produced  death.  If  it  be  objected  that  such  a 
rule  may  compel  the  acquittal  of  one  whom  the  jury  are  satisfied  ia 
guilty,  the  answer  is,  that  the  rule,  if  it  exists,  must  be  regarded  as 
part  of  the  humane  policy  of  the  common  law,  which  affirms  that  it 
is  better  that  many  guilty  should  escape  than  that  one  innocent 
should  suffer;  and  that  it  may  have  its  probable  foundation  in  the 
idea  that  where  direct  proof  is  absent  as  to  both  the  fact  of  death 
and  of  criminal  violence  capable  of  producing  death,  no  evidence 
can  rise  to  the  degree  of  moral  certainty  that  the  individual  is 
dead  by  criminal  intervention,  or  even  lead  by  direct  inference  to 
those  results ;  and  that  where  the  fact  of  death  is  not  certainly  ascer- 
tained, all  mere  inculpatory  moral  evidence  wants  the  key  necessary 
for  its  satisfactory  interpretation,  and  cannot  be  depended  on  to  fur- 
nish more  than  probable  results.  It  may  be,  also,  that  such  a  rul& 
has  some  reference  to  the  dangerous  possibility  that  a  general  pre- 
conception of  guilt,  or  a  general  excitement  of  popular  feeling,  may 
creep  in  to  supply  the  place  of  evidence,  if,  upon  other  than  direct 
proof  of  death  or  a  cause  of  death,  a  jury  are  to  be  permitted,  upon 
whatever  evidence  may  be  presented  to  them,  competent  on  any 
part  of  the  case,  to  pronounce  a  defendant  guilty.  •  •  •  A 
great  deal  of  strong  general  language  has  been  used  by  judges  in 
respect  to  the  power  of  circumstantial  evidence  to  afford  sufficient 
ground  to  warrant  convictions,  and  many  instances  of  this  have  been 
cited  and  are  relied  on  by  the  prosecution.  Most  of  those  expres- 
sions have  been  used,  in  answer  to  the  position  that  circumstantial 
evidence  ought  not  to  be  relied  on  to  prove  any  part  of  the  case  for 
the  prosecution.  But  I  have  not  found  any  case  in  which  a  judge, 
speaking  directly  to  the  point  here  involved,  has  said  that  without 
direct  evidence  on  either  branch  of  the  corpus  delicti  a  conviction 
for  murder  could  be  allowed.     •    •     •    The  rule  is  not  founded  in-. 
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a  denial  of  the  force  of  circumstantial  evidence,  but  in  the  danger 
of  allowing  any  but  unequivocal  and  certain  proof  that  some  one  is 
dead  to  be  the  ground  on  which,  by  the  interpretation  of  circum- 
stances of  suspicion,  an  accused  person  is  to  be  convicted  of  murder. 
We  are  of  opinion  that  the  judge,  at  the  trial,  erred,  and  that  he 
should  have  directed  an  acquittal.  Roosevelt,  J.,  dissented.  Judg- 
ment reversed  and  new  trial  ordered.  Ruloff  v.  P.,  18  N.  Y.  179, 
Kn.  124. 

(N.  Y.  Ct.  of  App.,  1888.)  A  Body  Washed  Ashore.  FINCH,  J. 
The  prisoner  was  convicted  of  murder  in  the  second  degree,  and 
that  conviction  reversed  by  the  general  term  because  there  was  no 
direct  evidence  which  identified  the  body  found  as  that  of  the  per- 
son alleged  to  have  been  murdered.  From  that  decision  the  people 
appeal.  The  question  is  a  very  grave  one,  not  merely  for  the  pris- 
oner, whose  liberty  may  depend  upon  the  issue,  but  for  the  people 
and  the  administration  of  public  justice;  for,  if  the  law  be  as  the 
general  term  have  declared  it,  a  murderer  may  always  escape  if  only 
he  shall  so  mutilate  the  body  of  his  victim  as  to  make  identification 
by  direct  evidence  impossible,  or  shall  so  eflEectually  conceal  it  that 
discovery  is  delayed  until  decomposition  has  taken  away  the  pos- 
sibility of  personal  recognition;  and  it  wiU  follow  that  the  tender- 
ness of  the  Penal  Code  has  opened  a  door  of  escape  to  that  brutal 
courage  which  can  mangle  and  bum  the  lifeless  body,  and  has  put  a 
premium  upon  and  offered  a  reward  for  that  species  of  atrocity. 
This  result  is  said  to  have  been  accomplished  by  §  181,  which  pro- 
hibits a  conviction  ^'unless  the  death  of  the  person  alleged  to  have 
been  killed,  and  the  fact  of  the  killing  by  the  defendant  as  alleged, 
are  each  established  as  independent  facts ;  the  former  by  direct  proof, 
and  the  latter  beyond  a  reasonable  doubt."  In  the  first  clause  of 
this  provision  the  endeavor  to  state  and  describe  one  fact  has  in- 
volved the  statement  of  another,  changing  a  simple  into  a  com- 
pound fact,  and  making  it  possible  to  apply  the  requirement  of 
direct  proof  to  the  two  facts  of  death  and  identity,  rather  than  to 
the  one  fact  of  death  alone.  That  someone  is  dead  is  directly 
proved  whenever  a  dead  body  is  found.  Its  identity  as  that  of  the 
person  alleged  to  have  been  killed  is  a  further  fact,  to  be  estab- 
lished in  the  process  of  investigation.  •  •  •  It  has  always  been 
the  rule,  since  the  time  of  Lord  Hale,  that  the  corpus  delicti  should 
be  proved  by  direct,  or  at  least  by  certain  and  unequivocal  evidence. 
But  it  never  was  the  doctrine  of  the  common  law,  that  when  the 
corpus  delicti  had  been  duly  established,  the  further  proof  of  the 
identity  of  the  deceased  person  should  be  of  the  same  direct  quality 
and  character.  And  this  becomes  quite  evident  from  a  consideration 
of  the  history  and  philosophy  of  tiie  rule.  By  the  corpus  delicti — 
the  body  and  substance  of  the  offense — has  always  been  meant  the 
existence  of  a  criminal  fact.  Unless  such  a  fact  exists  th^re  is 
nothing  to  investigate.    Until  it  is  proved,  inquiry  has  no  point  upon 
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which  it  can  concentrate.  Indeed,  there  is  nothing  to  inquire  aboiit. 
^  *  *  I  am  persuaded  that  a  careful  analysis  of  the  section  re- 
ferred to  will  show  that  no  such  change,  so  radical  and  dangerous, 
was  either  made  or  intended,  and  that  the  sole  scope  and  purpose  of 
the  section  was  to  declare  in  explicit  terms  the  existing  rule  of  the 
common  law.  •  •  •  [Here  his  honor  analyzed  the  statute.]  The 
trial  judge,  therefore,  was  right,  and  the  general  term  was  in  error. 
We  have  read  the  evidence  given  carefully.  That  the  body  found 
was  that  of  Peter  Bernard  was  established  beyond  a  reasonable 
doubt.  The  prisoner  was  a  witness  in  his  own  behalf.  He  shows 
that  he  and  Bernard  were  in  the  locality  where  the  body  was  found, 
at  about  the  date  of  the  latter 's  disappearance.  His  own  declarations 
show  that  he  had  no  doubt  of  the  identity  of  the  body  found.  He  ex- 
plains his  possession  of  a  $20  bill,  which  in  some  manner  he  got  from 
Bernard,  but  the  explanation  is  not  at  all  probable  or  satisfactory. 
The  evidence  of  the  persons  who  claim  to  have  seen  the  deceased 
after  the  date  of  the  murder  was  probably  honest,  but  quite  certainly 
mistaken.  He  was  a  total  stranger  to  them,  and  their  comparison 
was  founded  on  a  photograph.  In  the  case  of  C.  v.  Webster  [above] 
there  were  five  persons  who  honestly  believed  that  they  saw  Park- 
man  alive  after  he  had  in  fact  been  killed.  Upon  the  whole  case  we 
see  no  reason  to  distrust  the  conclusion  which  the  jury  reached.  The 
judgment  of  the  general  term  should  be  reversed,  and  that  of  the 
oyer  and  terminer  of  Clinton  county  affirmed.  All  concur,  except 
Gray,  J.,  dissenting.  P.  v.  Palmer,  109  N.  Y.  110, 16  N.  E.  529,  4  Am. 
St.  liep,  423,  reversing  same  case  in  46  Hun.  479. 
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BUBOLABT. 

S  100.  Defined,  869. 

1110.  ''Breaking/'  Se9. 

Sill.  ^'Entering/'  374. 

i  112.  "Dwelling  House/'  878. 

S  113.  "Of  Another/'  884. 

1114.  "In  the  Night-Time,"  885. 

1 115.  "With  Intent  to  Commit  a  Felony  Therein/*  886. 

Abson. 

§  116.  Defined,  387. 

1 117.  "Malicionsly   and   Volnntarily,"  887. 

1118.  "Burning,"  888. 

fi  119.    "The  Honse,"  889. 
§120.    "Of  Another,"  890. 

BURGLAKY. 

§  109.  Burglary  Defined.  Burglary  at  common  law  is  the  break- 
ing and  entering  of  the  dwelling  house  of  another  in  the  night-time, 
with  intent  to  commit  a  felony  therein. 

§110.    "Breaking." 

(Eng.  Assize,  1664.)  This  happened  in  Blackfriars,  1664,  where 
thieves,  pretending  that  A  harbored  a  traitor,  called  the  constable  to 
go  with  them  to  apprehend  him,  and  the  constable  entering,  they 
bound  the  constable  and  robbed  A,  and  were  executed  for  burglary, 
and  yet  the  owner  opened  the  doors  of  his  own  accord  to  the  con- 
stable.   Anon,  1  Hale  P.  C.  553,  Crompton  22a. 

Ace.  Farr*8  Case,  §  133,  p.  425. 

Of  Breaking  Out.  By  12  Anne,  c.  7,  §  3,  it  is  enacted,  *  *  that  if  any 
person  shall  enter  into  the  mansion  or  dwelling-house  of  another,  by 
day  or  by  night,  without  breaking  the  same,  with  an  intent  to  com- 
mit felony,  or,  being  in  such  house,  shall  commit  any  felony,  and 
shall  in  the  night-time  break  the  said  house  to  get  out  of  the  same, 
such  person  is  and  shall  be  adjudged  and  taken  to  be  guilty  of  bur- 
glary, and  shall  be  ousted  of  the  benefit  of  his  and  her  clergy,  in  the 
same  manner  as  if  such  person  had  broken  and  entered  the  said 
house  in  the  night-time  with  an  intent  to  commit  felony  there." 
24  (369) 
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(Eng.  C.  C.  R.,  1690.)  Breaking  Cupboard  Fastened  to  Wall.  At 
a  meeting  of  the  judges,  upon  a  special  verdict,  they  were  divided 
upon  the  question,  whether  breaking  open  the  door  of  a  cupboard 
let  into  the  wall  of  the  house  was  burglary.  Anon.  Foster  C.  L. 
108,  2  East  P.  C.  489,  Mi.  919. 

Mr.  Justice  Foster,  In  his  comments  on  this  case,  said,  that  with  rcfard  to  cup- 
boards, presses,  lockers  and  other  flztnres  of  the  like  kind.  In  fsTor  of  life,  a  distinc- 
tion onffht  to  be  made  between  cases  relating  to  mere  property,  and  snch  as  affect  the 
law  respecting  capital  crimes.  In  questions  between  the  heir  or  derlsee,  and  the 
executor,  those  fixtures  may,  with  propriety  enough,  be  considered  as  annexed  to,  and 
parts  of  thf  freehold ;  for  the  law  will  presume  that  It  was  the  Intention  of  the  owner, 
under  whose  bounty  the  executor  claims  that  they  should  be  so  considered,  to  the  end 
that  the  house  might  remain  to  those  who,  by  operation  of  law  or  by  bequest,  should 
become  entitled  to  It,  In  the  same  condition  he  put  It,  or  should  leaye  It  entire  and 
undefaced.  But  In  capital  cases  he  was  of  opinion  that  such  fixtures  which  merely 
supply  the  place  of  chests  and  other  ordinary  utensils  of  household,  should  be  con- 
sidered fn  no  other  light  than  as  mere  moTSbles,  partaking  of  the  nature  of  those 
utensils,  and  adapted  to  the  same  use.  Foster  C.  L.  109.  It  would  seem  that  Mr.  Bast 
agreed  with  Mr.  Justice  Foster  (2  Bast  P.  C.  480) ;  and  both  of  th«se  writers  took 
exception  to  Lord  Hale*8  conclusion  (1  Hale  P.  C.  627)  from  Simeon's  Case,  Kelyng 
81,  that  that  case  held  such  breaking  to  be  sufllclent  under  statutes,  6  and  6  Bdw.  8, 
c.  9,  and  89  Elii.  c.  15.  That  case  merely  held  that  entering  an  open  house  In  the  day 
time  and  taking  goods  out  of  a  chest  and  putting  them  on  the  fioor  was  a  complete  fel- 
ony though  the  felon  was  surprised  and  taken  before  he  left  the  house.  Lord  Hale  ex- 
pressly declared  that  such  breaking  would  not  be  burglary  at  common  law.  1  Hale 
P.  C.  527. 

(Eng.  C.  C.  K.,  1786.)  Inner  Doors.  The  prisoner  entered  at  a 
back  door  of  the  house,  which  the  family  had  left  open ;  and  after- 
wards broke  open  an  inner  door,  and  stole  goods  from  a  room,  and 
then  unbolted  the  street  door  on  the  inside  and  went  out.  And  this 
was  ruled  by  all  the  judges  to  be  burglary.  If  a  thief  enter  through 
an  outer  door,  and  when  in  lift  the  latch  or  turn  the  key  of  a  cham- 
ber-door with  intent  to  commit  felony,  this  is  burglary.  (And  so  it 
was  adjudged  at  Newgate  in  1672.  1  Hale  P.  C.  553.)  Johnson's 
Case,  2  East  P.  C.  488,  B.  785. 

(English,  about  1650.)  Robbers  Knock  at  Door.  Thieves  came  to 
rob  a  man,  and  finding  the  door  locked,  pretended  that  they  came  to 
speak  with  him,  and  thereupon  the  maid  opened  the  door,  and  they 
came  in  and  robbed  him;  and  this  being  in  the  night-time,  it  was 
burglary,  and  the  persons  were  hanged.  For  their  intention  being 
to  rob,  and  getting  the  door  open  by  a  false  pretense,  this  was  in 
fraud  of  the  law,  and  they  as  guilty  as  if  they  did  actually  break  the 
house.    LeHott's  Case,  Kelyng  42,  B.  783,  Ee.  169,  Mi.  913. 

CoBca  of  consent  to  entrap  burglar :  Bggleston's  Case,  §  29 ;  Love  v.  P.,  §  29 ;  8.  t. 
Albey,  9  29. 

(Ohio  Sup.  Ct.,  1849.)  Robbers  Knock  at  Door.  It  was  proved 
that  on  the  night  in  question  defendants  knocked  at  the  door  of  Mrs. 
Brown's  house,  whereupon  her  son  John  said,  **Come  in."  They 
pulled  the  latch-string,  but  could  not  open  the  door.  John  got  up 
and  opened  the  door,  and  they  came  in,  closed  the  door,  and  one  of 
them  stood  by  it,  while  the  other  said  he  had  a  warrant  for  John. 
John  asked  time  to  put  on  his  clothes,  which  was  given;  then  they 
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said  they  wanted  his  money^  and  asked  his  mother  for  it.  They  told 
her  to  get  the  key  to  the  chest  where  the  money  was^  and  under 
threats  of  violence  she  got  it  and  took  from  the  chest  the  money 
described  in  the  indictment.  This  was  held  a  constructive  breaking 
sufficient  to  convict  of  burglary,  though  the  statute  provided  only 
for  forcible  breaking.   Ducher  v.  S.,  18  Ohio  308. 

Aeo.   Johnston  v.  C.  86  Pa.  St.  54,  S7  A.m.  Rep.  Ott,  F.  261. 

(Wis.  Sup.  Ct.,  1887.)  Expressed  in  a  Box.  On  trial  on  indict- 
ment for  burglary  under  B.  IS.  §  4410,  (providing  that  anyone  who 
''shall  enter  in  the  night-time  without  breaking,  or  shall  break  and 
enter  in  the  daytime,  any  •  •  •  railroad  freight  car,  or  pas- 
senger car,  with  intent"  to  commit  any  felony  shall  be  punished, 
etc.)  it  appeared  that  defendant  arranged  with  an  express  agent  at 
Black  River  Falls,  Wis.,  to  call  at  the  hotel  where  defendant  was 
stopping  and  get  a  box  weighing  225  pounds  and  take  it  to  the  train 
for  Chicago,  just  before  the  train  would  leave,  7 :  50  p.  m.,  July  25, 
1885,  which  was  done ;  that,  suspicion  being  aroused,  an  officer  was 
called  a  few  stations  further  on,  the  box  opened,  and  defendant 
found  in  it,  with  a  bottle  of  chloroform,  rope,  gimlet,  billy,  razor, 
knife,  and  revolver;  and  that  he  then  said  if  the  train  had  passed 
Elroy,  after  which  only  one  messenger  would  be  in  the  car,  he  hoped 
to  get  $50,000  being  sent  on  that  car,  and  a  human  life  in  the 
way  would  not  amount  to.  a  snap  of  the  finger.  The  objection  that 
there  was  no  evidence  of  breaking  to  bring  the  case  within  the 
statute  was  not  sustained,  and  defendant  was  convicted.  On  error, 
the  supreme  court  cited  several  cases  of  constructive  breaking,  by 
knocking  at  the  door  or  coming  down  the  chimney,  and  sustained 
the  conviction.  Nicholls  v.  S.,  68  Wis.  416,  32  N.  W.  543,  60  Am. 
Rep.  870. 

(Mass.  Sup.  Judicial  Court,  1829.)  Gutting  Window  Screen.  The 
prisoner  cut  or  tore  away  a  screen  of  twine  nailed  over  the  buttery 
window,  and  then  entered  through  the  window,  which  had  been  left 
up.  He  went  out  through  a  door  which  had  been  fastened  by  turn- 
ing a  button  down  over  the  latch.  Defendant  contended  that  the 
indictment  could  not  be  sustained,  because  the  window  was  open  and 
the  netting  was  not  put  up  as  a  protection  against  an  entry  by  man 
but  only  to  keep  out  cats  and  the  like.  The  conviction  was  sus- 
tained and  the  motion  for  a  new  trial  denied.  The  court  held  that 
it  makes  no  difference  whether  the  door  is  bolted  or  the  window 
secured;  it  is  enough  that  the  house  is  secured  in  the  ordinary  way, 
so  that  the  owner  did  not  tempt  the  accused  by  leaving  the  door  or 
window  open.    C.  v.  Stephenson,  8  Pick.  (25  Mass.)  354,  B.  787. 

(Eng.  Central  Criminal  Court,  1836.)  Unfastened  Window.  The 
prisoners  were  indicted  and  tried  for  burglary,  and  it  appeared  that 
they  entered  the  house  through  a  window  shut  down  but  not  fas- 
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tened,  though  there  was  a  hasp  by  which  it  might  have  been  secured. 
They  contended  that  this  was  not  sufficient  evidence  of  breaking, 
and  that  it  was  like  further  opening  a  window  left  partly  closed. 
Coleridge  and  Pai^k,  JJ.,  were  of  opinion  that  there  was  enough 
breaking,  and  the  prisoners  were  convicted.  E.  v.  Hyams,  7  Car.  & 
P.  (32  Eng.  Com.  L.  577)  441,  Mi.  909. 

(North  Carolina  Sup.  Ct.,  1852.)  Opening  Window.  On  trial  for 
burglary  Sarah  A.  Owen  testified  that  on  the  night  of  the  burglary 
she  and  her  niece  weijt  to  bed  early  in  a  room  on  the  ground  floor, 
and  before  retiring  locked  the  door  and  saw  that  the  windows  were 
closed  and  nobody  else  in  the  room ;  that  about  ten  o  'clock  she  was 
awakened  by  someone  grasping  her  ankle,  whereupon  she  screamed, 
and  immediately  the  intruder  escaped  through  the  window,  and  as 
he  went  through  the  window,  she  recognized  him  as  the  prisoner 
now  on  trial,  he  being  well  known  to  her.  On  getting  up  she  found 
the  window  fastened  up  by  a  stick.  She  swore  that  the  window 
was  ordinarily  held  down  by  a  nail  in  a  hole  over  the  sash  in  the 
casing.  Defendant's  counsel  asked  the  court  to  charge  the  jury 
that  there  was  no  proof  of  felonious  intent,  and  that  if  the  window 
was  not  fastened  on  the  night  in  question  the  entry  was  not  burgla- 
rious. The  court  refused  the  request,  and  on  appeal  the  conviction 
was  affirmed.  The  court  said,  **  There  must  be  a  breaking,  removing, 
or  putting  aside  of  something  material,  which  constitutes  a  part  of 
the  dwelling-house,  and  is  relied  on  as  a  security  against  intrusion. 
Leaving  a  door  or  window  open  shows  such  a  negligence  and  want 
of  proper  care  as  to  forfeit  all  claim  to  the  peculiar  protection  ex- 
tended to  dwelling-houses.  But,  if  the  door  or  window  be  shut,  it 
is  not  necessary  to  resort  to  locks,  bolts,  or  nails;  because  a  latch  to 
the  door,  and  the  weight  of  the  window,  may  well  be  relied  on  as  a 
sufficient  security."  S.  v.  Boon,  13  Ired.  L.  (35  N.  Car.)  244,  57  Am. 
Dec.  555,  F.  258,  Kn.  241. 

(Mass.  Sup.  Judicial  Ct.,  1870.)  Window  Partly  Open.  Prisoner 
was  indicted  and  tried  for  burglary.  It  was  proved  that  in  the  even- 
ing a  domestic  in  the  house  heard  a  noise  in  the  dining-room,  and 
coming  in  from  the  kitchen,  which  adjoined,  she  noticed  a  window 
fully  up,  and  that  a  silver  pitcher  which  had  stood  near  it  was  gone. 
On  cross-examination  this  domestic  testified  that  the  window  might 
have  been  up  from  a  quarter  of  an  inch  to  an  inch.  Defendant's 
counsel  asked  the  court  to  rule  that  if  at  the  time  defendant  took  the 
pitcher  through  the  window  it  was  not  entirely  closed,  the  further 
opening  of  the  window  would  not  constitute  breaking.  The  court 
declined  so  to  rule,  and  on  appeal  such  refusal  was  held  to  be  error. 
C.  V.  Strupney,  105  Mass.  588,  7  Am.  Rep.  556,  Fi.  260. 

(Eng.  Old  Bailey,  1814.)  Breaking  Yard  Gate.  Bennett  and 
Tumwell  were  convicted  of  burglariously  breaking  and  entering  the 
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dwelling-house  of  Frampton  in  the  night,  with  intent  to  steal  his 
goods  and  chattels  in  the  said  dwelling-house.  It  appeared  in  evi- 
dence that  the  place  broken  was  an  external  gate  not  opening  into 
any  building,  but  only  into  the  yard,  through  which  access  might 
be  had  without  interruption  to  the  dwelling  part  of  the  prosecutor's 
premises.  But  upon  reference  to  the  judges,  on  case  reserved,  they 
unanimously  held  this  not  to  be  burglary,  the  place  broken  being 
the  outward  fence  of  the  curtilage  only.  R.  v.  Bennett,  1  Russell 
&  R.  289. 

(Eng.  Old  Bailey,  1817.)  Same.  In  the  case  of  Davis  and  Lemon, 
who  were  convicted  of  burglary,  a  question  arose,  whether  the  open- 
ing an  area  gate  by  means  of  a  skeleton  key,  and  thereby  effecting 
an  entrance  through  the  kitchen  door,  which  was  open,  would  con- 
stitute the  crime  of  burglary.  Graham,  B.,  stated,  that  nine  judges, 
assembled  to  consider  this  case,  were  unanimously  of  opinion  that 
the  area  gate  not  being  part  of  the  dwelling-house,  there  was  not  a 
sufficient  breaking  to  constitute  the  crime  of  burglary.  E.  v.  Davis, 
1  Russell  &  R.  322,  Ke.  160. 

(North.  Car.  Sup.  Ct.,  1887.)  Admitted  by  Apprentice.  Defend- 
ant having  committed  larceny  in  a  dwelling-house  at  night  after 
having  been  admitted  coUusively  by  a  girl  apprenticed  to  the  master 
of  the  house,  the  court  was  requested  to  instruct  the  jury  that  thesie 
facts  did  not  constitute  burglary,  because  a  bound  child  is  something 
more  than  a  servant,  and  stands  more  nearly  in  the  relation  of 
parent  and  child.  The  request  was  refused,  and  the  court  instructed 
the  jury  that  admission  procured  by  such  trick  or  fraud  is  con- 
structive breaking,  and  the  relation  of  apprentice  is  that  of  servant 
not  of  child.  Defendant  bein^  convicted,  appealed,  and  the  instruc- 
tion was  held  to  be  correct.    S.  v.  Rowe,  98  N.  Car.  629,  4  S.  E.  506. 

(Mass.  Sup.  Judicial  Ct.,  1893.)  Deceiving  Night-Clerk.  John- 
son and  Lowrey  were  convicted  of  breaking  and  entering  a  store  on 
evidence  showing  that  Johnson  went  to  the  night-clerk  of  the  T. 
Metcalf  Co.  at  about  midnight,  pretending  that  he  wished  to  buy 
something;  and  the  clerk  having  admitted  him  to  the  shop,  bolted 
the  door,  and  gone  to  the  cellar  to  get  the  desired  article,  Johnson 
let  Lowrey  in,  who  concealed  himself;  and  after  Johnson  and  the 
clerk  had  left  Lowrey  stole  money  from  the  money  drawer.  Both 
defendants  excepted  to  the  conviction.  Exceptions  overruled.  The 
court  said  it  was  not  necessary  that  the  jury  should  find  Lowrey 
touched  the  door  to  get  in  if  he  procured  an  accomplice  or  an  inno- 
cent person  to  let  him  in.    C.  v.  Lowrey,  158  Mass.  18,  32  N.  E.  940. 

(Neb.  Sup.  Ct.,  1897.)  Another  Door  Left  Open.  Defendant  was 
found  guilty  of  statutory  burglary  from  a  bam.  The  barn  door  was 
double,  being  cut  across  the  middle,  and  the  upper  half  had  been  left 
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open.  The  defendant  lifted  the  hook  that  fastened  the  lower  half, 
opened  that  half,  and  went  in.  Defendant  contended  that  burglary 
was  not  shown,  because  he  could  have  entered  without  any 
breaking;  but  the  court  held  that  the  fact  that  he  could  have 
bounded  over  the  lower  door  was  no  defense,  and  that  the  facts 
shown  clearly  constituted  a  breaking.  Ferguson  v.  S.,  52  Neb.  432, 
72  N.  W.  590,  66  Am.  St.  Rep.  512. 

§111.    ''Entering." 

(English  Resolution  of  All  the  Judges,  1584.)  Gonstmctiye  Entry. 
All  the  justices  assembled  at  Serjeant's  Inn  agreed  that  if  one  bret^ 
the  glass  in  a  window  in  the  dwelling-house  of  anyone,  and  there 
with  hooks  draw  carpets  out,  and  feloniously  steal  them,  it  is  bur- 
glaryi  if  it  be  done  at  night,  though  the  man  who  does  it  do  not  enter 
or  break  the  house  otherwise ;  and  this  case  was  put  for  a  purpose, 
in  order  that  the  justices  of  assize  in  the  county  of  Warwick  might 
know  the  law  before  the  assizes,  where  this  case  was  to  come  in  ques- 
tion for  an  offense  committed  at  Erdeburgh  in  said  county.  At  this 
time  the  following  case  was  also  put  by  the  said  justices,  that  thieves 
in  the  night  come  to  a  dwelling,  and  someone  within  comes  and 
opens  the  door,  and  when  it  is  open,  one  of  the  thieves  intending  to 
kill  the  man  shoots  at  him  with  a  gun,  the  bullet  from  which  misses 
the  man  and  breaks  the  wall  on  the  other  side  of  the  house.  And 
it  was  agreed  by  all  that  this  is  no  burglary;  and  this  also  was  in 
order  to  know  the  law  in  this  case,  which  happened  in  the  county 
of  Derby  where  they  were  also  justices.  And  as  bearing  upon  these 
cases  an  actual  case  was  put,  which  was  this,  scil. :  In  the  night 
one  who  intended  to  kill  another  in  a  house  broke  a  hole  in  the 
wall  of  the  dwelling,  and  perceiving  where  the  person  was,  shot  at 
him  through  the  hole  with  a  gun  and  missed  the  person,  which  was 
adjudged  as  burglary ;  so  where  one  broke  a  hole  in  the  wall  and  see- 
ing a  man  with  a  purse  of  money  hanging  from  his  girdle  coming  by 
the  hole,  snatched  at  the  purse  and  took  it,  this  too  was  agreed  to  be 
burglary;  which  happened  in  Essex.  And  then  it  was  remembered 
that  one  came  to  the  window  of  Mr.  Cave's  study  in  the  county  of 
Leicester,  and  perceiving  a  casket  with  money  in  it,  drew  it  to  the 
window  and  took  money  out  of  it,  and  for  this  he  was  hanged  in 
the  county  of  Leicester.  For  in  all  these  cases  of  burglary  there  is  a 
breaking  of  the  house  to  commit  felony  in  the  night;  which  makes 
the  offense  burglary.  But  in  the  preceding  case  of  shooting  with  the 
gun  into  the  door  and  breaking  the  wall  with  the  bullet,  it  is  not  a 
breaking  of  the  house  with  intent  to  commit  felony;  wherefore  it  is 
not  burglary.    Anon.,  And.  114,  B.  782. 

Constructive  entry  hy  accomplice  near  on  outside  to  afislRt :  Breese  v.  8.,  9  76 ; 
Doan  T.  S.,  8  75.  Or  on  inside:  Cornwall's  Case,  S  113.  Killing  burglar  to  prevent 
entry   Justifiable:    Cooper's   Case,   9   72. 

(Eng.  Old  Bailey,  1752.)     Beaching  in  for  Goods.    This  was  an 
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indictment  against  Gibbons  for  burglary  in  the  dwelling-house  of 
John  Allen.  It  appeared  that  the  prisoner  in  the  night-time  cut  a 
hole  in  the  window  shutters  of  the  prosecutor's  shop^  which  was 
part  of  his  dwelling-house,  and  putting  his  hand  through  the  hole, 
t-ook  out  watches  and  other  things  which  hung  within  his  reach ;  but 
no  entry  was  proved  otherwise  than  by  putting  his  hand  through 
the  hole.  And  the  judges  held  that  to  be  burglary.  Oibbons's  Case, 

2  East  P.  C.  490,  Foster  C.  L.  107. 

(Eng.  Old  Bailey,  1785.)  By  Instmment  to  Oet  In.  On  an  in- 
dictment for  burglary  it  appeared  that  the  prisoners  had  bored  a 
hole  with  an  instrument,  called  a  center  bit,  through  the  panel  of  a 
house  door,  near  to  one  of  the  bolts  by  which  it  was  fastened;  and 
that  some  pieces  of  the  broken  panel  were  found  within  the  thresh- 
old of  the  door ;  but  it  not  appearing  that  any  part  of  the  bodies  of 
the  prisoners  had  been  within  the  house,  or  that  the  aperture  was 
sufBciently  large  to  admit  a  man's  hand,  the  court  held  this  not  to 
be  a  sufficient  entry,  for  the  entry  must  be  for  the  purpose  of  com- 
mitting a  felony ;  and  the  breaking  must  be  such  as  will  afford  the 
burglar  an  opportunity  of  entering  so  as  to  commit  the  intended 
felony.    E.  v.  Hughes,  1  Leach  No.  178,  2  East.  P.  C.  491,  Ke.  173. 

(Eng.  C.  C.  R.,  1828.)  Bar  Inserted  to  Make  Opening.  Indict- 
ment for  breaking  and  entering  the  dwelling  of  B.,  to  steal.  He  was 
convicted  and  case  reserved.  The  glass  sash  window  was  left  closed 
down,  but  was  thrown  up  by  the  prisoners ;  the  inside  shutters  were 
fastened,  and  there  was  a  space  of  about  three  inches  between  the 
sash  and  the  shutters,  and  the  shutters  themselves  were  about  an 
inch  thick.  It  appeared  that  after  the  sash  was  thrown  up  a  crow- 
bar had  been  introduced  to  force  the  shutters,  and  had  been,  not 
only  within  the  sash,  but  had  reached  to  the  inside  of  the  shutters, 
as  the  mark  of  it  was  found  on  the  inside  of  the  shutters.  The 
judges  were  of  opinion  that  this  was  not  burglary,  and  the  con- 
viction was  wrong;  for  it  did  not  appear  whether  any  part  of  the 
hand  was  within  the  window,  although  the  aperture  was  large  enough 
to  admit  it.    E.  v.  Eust,  1  Moody  C.  C.  183,  Ke.  174. 

(Eng.  Assize,  1818.)  Hand  Between  Window  and  Inner  Shutter. 
On  indictment  for  burglary  it  appeared  that  the  window  sash  belong- 
ing to  a  dwelling-house  was  fastened  in  the  usual  way,  by  a  latch 
from  the  bottom  of  the  upper  sash  to  the  top  of  the  lower  one,  and 
that  there  were  inside  shutters,  which  were  fastened.  One  of  the 
prisoners  broke  a  pane  of  glass  in  the  upper  sash  of  the  window,  and 
introduced  his  hand  within,  with  the  intention  to  undo  the  latch 
by  which  the  window  was  fastened.  While  he  was  cutting  a  hole  in 
the  shutter  with  a  center  bit,  and  before  he  had  undone  the  latch 
of  the  window  he  was  seized.  All  the  judges  were  of  opinion  that 
the  introduction  of  the  hand  between  the  window  and  the  shutter, 
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to  undo  the  window  latch,  was  a  suflScient  entry  to  constitute  a  bur- 
glary.   E.  V.  Bailey,  Russell  &  R.  341. 

(Ala.  Sup.  Ct.,  1843.)    Hand  Passing  Within  Outer  Window  Shut- 
ter.    On  indictment  for  burglary  it  appeared  that  after  Mrs.  Vin- 
cent had  retired  for  the  night,  a  noise  was  heard  at  the  window ;  and 
a  lodger  went  out  to  learn  the  cause,  and  found  the  defendant  stand- 
ing in  the  yard  and  the  window  shutters  or  blind  open.    **The  court 
then  charged  the  jury  that  if  they  believed  from  the  testimony  that 
the  defendant,  by  the  application  of  force,  wrested  open  the  window 
shutters,  and  his  hands  protruded  beyond  the  line  made  by  the 
shutters  when  shut,  that  that,  in  law,  was  an  entry,  notwithstand- 
ing the  sash  remained  down,  and  the  glass  was  unbroken."    The 
prisoner  was  found  guilty,  and  sentenced  to  imprisonment  in  the 
penitentiary  for  the  space  of  ten  years.       COLLIER,  C.  J.     •     • 
*    Any,  the  least  entry,  is  sufficient,  by  means  of  the  hand  or  foot, 
or  even  by  an  instrument  with  which  it  is  intended  to  commit  a 
felony.     2  East  P.   C.   490;  Foster  C.  L.   107;  1  Hawkins  P.   C. 
c.  38,  §  7 ;  1  Hale,  P.  C.  555.     But  the  entry,  it  is  said,  must  appear 
to  have  been  made  with  the  immediate  intent  to  commit  a  felony, 
as  distinguished  from  the  previous  intent  to  procure  admission  to 
the  dwelling-house.     •    •     •    The  citations  from  the  crown  cases, 
it  must  be  admitted,  lend  their  support  to  the  charge  of  the  circuit 
judge  to  the  jury.     The  only  difference  being  that  there  was  a 
breach  and  entry  of  the  sash,  while  here  the  breach  and  entry  was 
of  the  blinds,  which  were  the  outer  protection.    This,  it  is  conceived, 
cannot  require  the  application  of  a  different  principle.    It  cannot  be 
that  the  common  security  of  the  dwelling-house  is  violated  by  break- 
ing one  of  the  shutters  of  a  door  or  window  which  has  several.    True, 
it  weakens  the  security  which  the  mansion  is  supposed  to  afford,  and 
renders  the  breach  more  easy ;  but,  as  additional  force  will  be  neces- 
sary before  an  entry  can  be  effected,  there  can,  under  such  circum- 
stances, be  no  burglary  committed.     •     •     •     To  constitute  bur- 
glary, an  entry  must  be  made  into  the  house  with  the  hand,  foot, 
or  an  instrument  with  which  it  is  intended  to  commit  a  felony.    In 
the  present  case  there  was  nothing  but  a  breach  of  the  blinds,  and 
no  entry  beyond  the  sash  window.     The  threshold  of  the  window 
had  not  been  passed,  so  as  to  have  enabled  the  defendant  to  con- 
summate a  felonious  intention;  and,  according  to  the  principle  we 
have  laid  down,  the  charge  to  the  jury  was  erroneous.    •    •    •    Re- 
versed.   S.  V.  McCall,  4  Ala.  643,  39  Am.  Dec.  314,  F.  263,  Kn.  243. 

(Ala.  Sup.  Ct.,  1879.)  Boring  into  Oranary.  Appellant  was  con- 
victed of  breaking  and  entering  a  corn-crib,  with  intent  to  steal,  in 
violation  of  Code  (1876),  §  4343,  declaring  such  acts  to  be  burglary. 
BRICKELL,  C.  J.  •  •  •  In  the  crib  was  a  quantity  of  shelved 
com,  piled  on  the  floor;  in  April  or  May,  1878,  the  crib  had  been 
broken  into,  and  com  taken  therefrom,  without  the  consent  of  the 
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owners,  who  had  the  crib  watched;  and  thereafter  the  defendant 
was  caught  under  it,  and  on  coming  out,  voluntarily  confessed  that 
about  three  weeks  before  he  had  taken  a  large  auger,  and  going 
under  the  crib,  had  bored  a  hole  through  the  floor,  from  which  the 
corn,  being  shelled,  ran  into  a  sack  he  held  under  it;  that  he  then 
got  about  three  pecks  of  corn,  and  with  a  cob  closed  the  hole.  On 
these  facts  the  city  court  was  of  opinion,  and  so  instructed  the  jury, 
that  there  was  such  a  breaking  and  entry  of  the  crib,  as  would  con- 
stitute the  offense,  and  refused  instructions  requested  asserting  the 
converse  of  the  proposition.  ••  •  •  The  breaking  may  be  com- 
plete, and  yet  an  entry  never  effected.  From  whatever  cause  an 
entry  is  not  effected,  burglary  has  not  been  committed.  When  one 
instrument  is  employed  to  break,  and  is  without  capacity  to  aid 
otherwise  than  by  opening  a  way  of  entry,  and  another  instrument 
must  be  used,  or  the  instrument  used  in  the  breaking  must  be  used 
in  some  other  way  or  manner  to  consummate  the  criminal  intent, 
the  intrusion  of  the  instrument  is  not  of  itself  an  entry.  But  when, 
as  in  this  case,  the  instrument  is  employed  not  only  to  break,  but 
to  effect  the  only  entry  contemplated  and  necessary  to  the  consum- 
mation of  the  criminal  intent ;  when  it  is  intruded  within  the  house, 
breaking  it,  effecting  an  entry,  enabling  the  person  introducing  it 
to  consummate  his  intent,  the  offense  is  complete.  The  instrument 
was  employed  not  only  for  the  purpose  of  breaking  the  house,  but  to 
effect  the  larceny  intended.  When  it  was  intruded  into  the  crib  the 
burglar  acquired  dominion  over  the  corn  intended  to  be  stolen.  Such 
dominion  did  not  require  any  other  act  on  his  part.  When  the  auger 
was  withdrawn  from  the  aperture  made  with  it  the  com  ran  into 
the  sack  he  used  in  its  asportation.  There  was  a  breaking  and  entry, 
enabling  him  to  effect  his  criminal  intent  without  the  use  of  any 
other  means,  and  this  satisfies  the  requirements  of  the  law.  Judg- 
ment affirmed.    Walker  v.  S.,  63  Ala.  49,  35  Am.  Rep.  1,  B.  794. 

Followed  and  oonvlction  afflrmed  on  facts  nearly  identical  In  S.  ▼.  Crawford.  8  N.  Dak.  5S9 
80  N.  W.  108.  78  Am.  Si.  Rep.  778.  46  L.  R.  A.  812.  Mi.  916. 

(Ala.  Sup.  Ct.,  1893.)  Entering  Chimney.  On  trial  for  burglary 
it  appeared  that  prosecutor  was  awakened  at  night  by  cries  for  help, 
and  on  investigation  found  defendant  stuck  in  the  chimney  flue 
and  unable  to  get  in  or  out,  that  prosecutor  succeeded  in  drawing 
him  to  the  top,  and  that  defendant  then  confessed  that  he  got  into 
the  chimney  with  the  intention  of  going  into  the  house  where  goods 
were  kept  and  stealing  a  suit  of  clothes.  The  court  instructed  the 
jury  that  if  he  intended  to  steal  from  the  house  he  was  guilty  as 
charged  though  he  did  not  in  fact  get  through  the  chimney. 
HARALSON,  J.  In  Donohoo  v.  S.,  36  Ala.  281,  we  held  that  getting 
into  and  descending  the  chimney  of  a  house,  with  intent  to  steal, 
is  a  sufficient  breaking  and  entering  to  constitute  burglary,  although 
the  party  does  not  enter  the  room  of  the  house  below,  and  such  was 
the  ruling  of  this  court  in  Walker  v.  S.,  52  Ala.  376.  though  in  the 
latter  case  the  party  entered  into  the  house  by  going  down  the 
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chimney.  Such  a  breaking  is  an  actual  one,  as  much  so  as  the  forci- 
ble breaking  by  any  other  means.  3  Qreenl.  Ev.  §  76.  On  the  fore- 
going authorities,  this  case  must  be  affirmed.  Olu  v.  S.,  97  Ala.  81, 
12  So.  409. 

Aoc.  R  V.  Brloe,  RiiaaeU  A  R.  450,  ML  911. 

§112.    '^Dwelling-Hoiise." 

(Eng.  C.  C.  R.,  1593.)  Two  Homes.  It  was  agreed  by  all  the 
justices  and  barons  of  the  exchequer,  upon  an  assembly  made  at  Ser- 
jeant's Inn,  after  search  made  for  the  ancient  precedents,  and  upon 
good  deliberation  taken,  that,  if  a  man  have  two  houses,  and  in- 
habit sometimes  in  one,  and  sometimes  in  the  other,  if  that  house  in 
which  he  doth  not  then  inhabit  be  broken  in  the  night,  to  the  intent 
to  steal  the  goods  then  being  in  the  house,  that  this  is  burglary, 
though  no  person  be  then  in  the  house.  And  the  breaking  of  a 
church  in  the  night  to  steal  the  goods  there  is  burglary,  although  no 
person  be  in  it,  because  this  is  the  place  to  keep  the  goods  of  the 
parish.    Besolution,  Popham  52,  Moore  660,  B.  783,  Mi.  919. 

(Eng.  Assize,  1619.)  Sented  Shop  in  House.  One  had  a  shop  in 
the  dwelling-house  of  another,  where  he  worked  in  the  day  but  did 
not  lodge,  and,  yet  he  had  a  house  out  of  the  shop  to  the  street. 
Breaking  into  this  shop  at  night  was  held  not  burglary,  because  no 
person  dwelt  there,  and  the  lease  severed  it  from  the  house.  Anon.» 
Hutton  33,  Mi.  920. 

(Eng.  Old  Bailey,  1689.)  After  Death  of  Owner.  A  died  in  his 
house.  B,  his  executor,  put  servants  into  it,  who  lodged  in  it,  and 
were  on  board  wapres;  but  B  never  lodged  there  himself;  and  upon 
an  indictment  for  burglary,  the  question  was,  whether  this  might  be 
called  the  mansion-house  of  B.  The  court  seemed  to  think  it  might, 
because  the  servants  lived  there.  Jones  and  Longman's  Case,  2  East. 
P.  C.  499. 

(Eng.  Old  Bailey,  1697.)  Away  on  Journey.  John  Nichols, 
being  possessed  of  a  house  in  Westminster,  wherein  he  dwelt,  took 
a  journey  into  Cornwall,  with  intent  to  return,  and  sent  his  wife 
and  familv  out  of  town,  and  left  the  kev  with  a  friend  to  look  after 
the  house ;  after  he  had  been  gone  for  a  month,  no  person  being  in 
the  house,  it  was  broken  open  in  the  night,  and  robbed  of  divers 
goods.  lie  returned  a  month  after  with  his  family,  and  resided 
there.  The  persons  who  had  committed  the  robbery  were  adjudged 
burglars.    Murray  and  Harris's  Case,  2  East  P.  C.  496. 

(Eng.  C.  C.  R.,  1768.)  Eoom  at  Hotel— Whose  Dwelling.  This 
indictment  for  burglary  stated  that  the  prosecutor  came  to  a  public- 


{  112.  BURGLARY.  379 

house  to  stay  all  night,  and  fastened  the  door  of  his  bedchamber; 
when  the  prisoner,  pretending  to  the  landlord  that  the  prosecutor 
had  stolen  his  goods,  under  this  pretense,  with  the  assistance  of  the 
landlord  and  others,  forced  open  the  chamber  door  with  intent  to 
steal  the  goods  mentioned  in  the  indictment,  and  the  prisoner  ac- 
cordingly stole  them.  Baron  Adams,  who  tried  the  prisoner,  doubt- 
ing whether  the  chamber  could  be  deemed  the  dwelling-house  of  the 
prosecutor,  reserved  the  point  for  the  opinion  of  the  judges,  who  all 
thought  that  though  the  prosecutor  had  for  that  night  a  special  in- 
terest in  the  bedchamber,  yet  that  it  was  merely  for  that  particular 
purpose,  namely,  to  sleep  there  that  night  as  a  traveling  guest,  and 
not  as  a  regular  lodger,  and  that  he  had  no  certain  and  permanent 
interest  in  the  room  itself,  but  that  both  the  property  and  the  pos- 
session of  the  room  remained  in  the  landlord,  and  therefore  the  in- 
dictment was  insufficient,  because  the  burglary  should  have  been  laid 
in  the  dwelling-house  of  the  innkeeper,  and  not  of  the  guest.  ProB- 
ser'8  Case,  2  East  P.  C.  502. 

(Eng.  C.  C.  R.,  1778.)  Before  Moving  Into  House.  Smith  pur- 
chased a  house  intending  to  reside  in  it,  put  it  under  the  care  of  a 
carpenter  to  repair  it,  and  moved  some  of  his  effects  in,  to  the  value 
of  about  £10,  but  neither  he  nor  any  of  his  family  had  yet  entered 
into  possession  of  any  part  of  it.  The  prisoners  broke  and  entered 
the  house  in  the  night,  with  intent  to  steal.  The  question  reserved 
for  the  opinion  of  the  judges  was  whether  this  was  Smith's  dwelling- 
house.  The  judges  were  all  of  opinion,  that  a  house  so  situated  could 
not  be  considered  a  dwelling-house,  it  being  completely  uninhabited. 
Judgment  against  the  prisoners  was  accordinglv  arrested.  B.  v. 
Lyons,  Leach  C.  C.  No.  93,  2  East  P.  C.  497,  B.  784. 

(Eng.  C.  C.  R.,  1785.)  There  was  a  Shop  Built  Close  to  a  Dwell- 
ing-House  in  which  the  prosecutor  resided.  There  was  no  internal 
communication  between  them.  No  person  slept  in  the  shop.  The 
only  door  to  it  was  in  the  courtyard  before  the  house  and  shop, 
which  yard  was  inclosed  by  a  brick  wall,  including  them  within  it, 
with  a  gate  in  the  wall  serving  for  ingress  to  them.  The  breaking 
and  entering  was  into  the  shop.  Objection  was  taken  that  it  could 
not  be  considered  the  dwelling-house  of  the  prosecutor,  and  the  case 
was  reserved  for  the  consideration  of  the  twelve  judges.  They  were 
all  of  the  opinion  that  the  shop  was  to  be  considered  a  part  of  the 
dwelling-house,  being  within  the  same  building  and  the  same  roof, 
though  there  was  only  one  door  to  the  shop,  that  from  the  outside ; 
and  that  the  prisoners  had  been  duly  convicted  of  burglary  in  a 
dwelling-house.  B.  v.  Oibbon,  Mutton,  and  Wiggs,  Leach  C.  C.  No. 
165. 

Further  as  to  dwelling  house:    Pitcher  y.  P.,  |  7,  bam  In  curtilage. 

(Eng.  Old  Bailey,  1795.)     Goods  Moved  In.    Dinsdale  rented  a 
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dwelling-house  in  Cheapside,  put  in  some  of  his  merchandise  and 
articles  of  trade,  and  hired  two  men  to  sleep  in  the  house  to  take 
care  of  the  goods.  They  were  hair-dressers  and  not  his  servants  in 
any  capacity.  He  had  never  slept  in  the  house,  but  these  men  had 
slept  there  for  six  nights  before  defendant  broke  in  and  stole  a 
watch  worth  £10,  the  property"  of  Dinsdale.  The  court  was  of  opin- 
ion that  Dinsdale,  the  prosecutor,  had  not  taken  sufficient  possession 
to  make  the  house  his  dwelling,  and  that  Harris  was  guilty  of  lar- 
ceny only.  He  was  sentenced  and  transported.  R.  v.  Harris,  2  Leach 
C.  C.  No.  273,  2  East  P.  C.  498,  Ke.  163,  Mi.  921. 

(Mo.  Sup.  Ct.,  1864.)  Closed  for  the  Season.  Defendant  appeals 
from  a  conviction  of  burglary  and  larceny  and  from  an  order  deny- 
ing a  motion  for  a  new  trial.  On  the  trial  Hutchmeyer  testified  for 
the  state  that  he  owned  a  dwelling-house  in  Osage  county,  and  in  the 
spring  of  1862  moved  out  of  it  and  went  about  four  miles  off  to  live 
with  a  brother,  leaving  a  part  of  his  furniture  in  the  house,  which 
he  left  locked  up.  On  his  return  three  or  four  months  later,  he 
found  that  the  house  had  been  broken  open  and  some  things  stolen. 
No  one  stayed  in  the  house  during  this  period.  The  indictment  was 
for  statutory  burglary  in  the  second  degree,  which  required  that  the 
place  should  be  a  dwelling-house.  Defendant  argues  that  during  the 
absence  of  the  owner  this  was  not  a  dwelling-house.  The  court  held 
that  this  was  burglary  of  a  dwelling-house,  citing  3  Coke  Inst.  64; 
1  Hale  P.  C.  556;  2 'East  P.  C.  496;  and  affirmed  the  judgment. 
The  court  said :  **In  this  country  it  has  been  held,  that  if  A  have  a 
residence  in  the  city  and  one  in  the  country,  residing  with  his  family 
during  the  summer  in  one,  and  in  the  winter  in  the  other,  the  breach 
of  either,  during  the  absence  of  A  and  his  family  (though  no  one 
may  be  sleeping  in  it),  for  the  purpose  of  committing  a  felony,  is 
burglary.  It  is  equally  well  settled,  that  if  the  owner  locks  up  his 
house  and  leaves  it,  with  a  settled  purpose  not  to  return,  it  ceases 
to  be  his  dwelling-house,  in  the  sense  necessary  to  make  an  unlawful 
breaking  a  burglary.  To  continue  it  his  mansion-house,  he  must  have 
quitted  it  animo  revertendi.  In  the  case  at  bar,  we  think  it  apparent 
that  the  owner  of  the  premises  had  no  intention  to  remain  away  per- 
manently." S.  V.  Meerchouse,  34  Mo.  344,  86  Am.  Dec.  109,  P.  265/ 
Kn.  247. 

(N.  Y.  Ct.  of  App.,  1863.)  Flats  and  Apartments — Inner  Door. 
Christopher  Thomas  and  wife  occupied  three  rooms  in  what  is  known 
as  a  tenement  house,  for  which  they  paid  rent  monthly.  Three  other 
families  lived  in  other  apartments  in  the  same  house.  All  the 
tenants  used  the  same  entrance  from  the  street,  which  was  provided 
with  a  door  at  the  street.  From  the  common  hall  each  reached  his 
apartments.  The  street  door  to  the  common  hall  being  open  de- 
fendant entered  and  broke  the  door  of  Mrs.  Thomas's  room,  which 
she  had  left  locked.     Defendant's  counsel  requested  the  court  to 
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charge  the  jury  that  breaking  the  outer  door  would  be  breaking  the 
house  of  the  tenant  whose  goods  he  intended  to  steal,  but  that  break- 
ing the  inner  door  was  not  burglary,  because  a  double  burglary 
could  not  be  committed  by  first  breaking  the  outer  and  then  the 
inner  door.  The  request  was  refused,  and  the  defendant  convicted 
of  burglary  in  the  third  degree  under  the  statute.  He  appealed  to 
the  supreme  court,  where  the  judgment  was  affirmed,  and  he  again 
appealed.  Affirmed.  The  court  said:  **Any  and  every  settled 
habitation  of  a  man  and  his  family  is  his  house  or  his  mansion,  in 
respect  to  its  burglarious  entry.  It  was  so  held  before  Lord  Hale's 
time  as  to  the  chambers  in  colleges  and  inns  of  court,  and  even  as 
to  a  chamber  hired  by  A  in  the  house  of  B  for  lodging  for  a  specified 
time.  1  Hale  P.  C.  556.  •  •  •  Wherever  a  building  is  severed 
by  lease  into  distinct  habitations,  each  becomes  the  mansion  or  dwell- 
ing-house of  the  lessee  thereof,  and  is  entitled  to  all  the  privileges 
of  an  individual  dwelling."    Mason  v.  P.,  26  N.  Y.  200,  B.  788. 

(N.  Y.  Ct.  of  App.,  1878.)  Stores  Under  Flats.  Defendant  was 
convicted  of  burglary  in  the  first  degree  under  the  statute,  which 
is  the  same  as  burglary  at  common  law.  It  appears  that  he  broke 
into  a  store-room  used  for  purposes  of  trade  by  a  partnership,  and 
that  one  of  the  partners  and  other  persons  lived  in  rooms  over  the 
store,  not  connected  with  it  by  any  internal  communication,  but 
within  the  same  four  walls  and  reached  by  a  stairway  on  the  out- 
side of  the  building.  It  was  claimed  by  the  accused  that  this  was  not 
burglary  because  there  was  no  internal  communication.  The  court 
reviews  a  number  of  decisions,  English  and  American,  and  holds 
that  the  breaking  constituted  burglary.  The  court  said:  **The 
dwelling-house  in  which  burglary  might  be  committed  was  held 
formerly  to  include  outhouses — such  as  warehouses,  barns,  stables, 
cow-houses,  dairy-houses — ^though  not  under  the  same  roof  or  join- 
ing contiguous  to  the  house,  provided  they  were  a  parcel  thereof. 
1  Russ.  on  Cr.  •  799,  and  authorities  cited.  Any  outhouse  within 
the  curtilage,  or  same  common  fence  with  the  dwelling-house  itself, 
was  considered  to  be  a  parcel  of  it."  Quinn  v.  P.,  71  N.  Y.  561,  27 
Am.  Rep.  87,  B.  789,  Mi.  922. 

(Wis.  Sup.  Ct.,  1887.)  Unfinished  House.  Appellant  was  convicted 
of  burglary  under  a  statute  making  it  burglary  to  break  **and  enter 
in  the  night-time  any  office,  shop,  or  any  other  building  not  adjoin- 
ing any  dwelling-house,  •  •  •  with  intent  to  commit  the  crime 
of  larceny  or  other  felony.*'  Wis.  R.  S.  §  4409.  The  building  broken 
into  was  a  dwelling-house  in  process  of  construction,  on  a  stone  foun- 
dation, walls  up,  roof  on,  windows  boarded  up,  temporary  floors 
laid,  a  room  in  the  basement  partitioned  off,  and  a  door  at  the  en- 
trance of  it  hung  and  locked.  The  defendant  appears  to  have  torn 
off  the  boards  from  a  window,  gone  into  the  basement,  broken  open 
the  room  there,  and  stolen  some  carpenter  tools  from  that  room  and 
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from  a  chest  on  the  floor  above.  Counsel  for  appellant  contended 
that  a  building  in  process  of  construction,  as  this  was,  is  not  within 
the  meaning  of  the  statute  above  quoted,  because  it  was  unfinished 
and  unfit  for  occupation  for  the  purpose  for  which  it  was  intended. 
The  court  held  that  this  was  a  building  within  the  meaning  of  the 
statute,  saying:  ''We  think  the  provision  was  intended  to  include 
any  building  not  within  the  curtilage,  in  which  property  might  be 
stored,  or  men  or  animals  sheltered.''  Judgment  afiSrmed.  Olark  ▼. 
8.,  69  Wis.  203,  33  N.  W.  436,  2  Am.  St.  Rep.  732. 

(N.  Y.  Ct.  of  App.,  1888.)  Burial  Vault.  Defendant  was  indicted 
and  convicted  of  burglary  in  the  third  degree  under  a  statute  de- 
claring such  burglary  to  consist  of  ''breaking  and  entering  in  the 
day  or  in  the  night-time —  •  •  •  2.  Any  shop,  store,  booth, 
tent,  warehouse,  or  other  building  in  which  any  goods,  merchandise, 
or  valuable  thing  shall  be  kept  for  use,  sa]e,  or  deposit — ^with  intent 
to  steal  therein,  or  to  commit  any  felony. ' '  2  R.  S.  669,  §  17.  The 
proof  showed  that  he  broke  into  a  granite  vault  used  for  burial  of 
the  dead.  It  was  entirely  above  ground,  10  ft.  wide,  16  ft.  long,  10 
ft.  high,  with  granite  roof,  and  a  granite  and  bronze  door  and  gate 
at  the  entrance.  Within  were  12  burial  compartments,  seven  of  them 
occupied  by  dead  bodies  and  sealed  with  marble  slabs.  T£e  evidence 
tended  to  show  that  defendant's  purpose  in  entering  was  to  examine 
one  of  the  bodies.  Defendant's  counsel  asked  the  court  to  instruct 
the  jury  that  this  case  was  not  within  the  statute,  the  vault  not  a 
building,  and  the  charge  not  proved.  The  motion  was  denied  and 
the  defendant  convicted.  Refusal  of  this  request  is  held  error.  **We 
do  not  believe  that  the  structure  described  in  the  indictment  and 
the  proof  is  within  the  statute  describing  burglary  in  the  third  or 
any  degree.  •  •  •  We  think  it  plain  that  all  the  words  in  the 
revised  statutes  or  in  the  statute  of  1863,  in  defining  burglary  in  the 
third  degree,  referred  to  structures  erected  or  built  for  the  purpose 
of  answering  the  necessities  of  living  men  in  their  intercourse  with 
each  other  of  a  commercial  or  trading  nature,  where  their  property 
might  be  deposited  and  used,  or  while  awaiting  sale  or  transporta- 
tion.'' Per  PECKHAM,  J.  Reversed.  P.  v.  Richards,  108  N.  Y. 
137,  15  N.  E.  371,  2  Am.  St.  Rep.  373,  C.  474. 

(Tex.  Ct.  of  Crim.  App.,  1898.)  A  Header  Box.  Appellant  was 
convicted  of  burglary.  It  appears  that  he  stole  grain  from  a  header 
box,  such  as  is  commonly  used  with  header  grain  harvesters.  The 
box  was  16  ft.  long,  6  ft.  wide,  4  ft.  deep  at  one  end,  and  18  inches 
deep  at  the  other,  and  covered  with  a  wagon-sheet  securely  fastened 
down.  It  was  made  of  boards  securely  joined  together,  was  drawn 
around  the  field  with  the  harvester,  and  would  hold  about  150  to 
200  bushels  of  thrashed  grain.  The  court  said :  **  Was  this  a  *  house' 
within  the  contemplation  of  the  statute  of  burglary?  We  are  of 
opinion  that  it  was  not.    It  is  true  that  it  had  four  sides,  and  was 
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covered  over,  but  it  was  nevertheless  a  box  and  not  a  house.  All 
boxes  which  contain  goods — shoes,  groceries,  etc. — ^for  shipment 
would  be  houses  if  this  box  were  held  to  be  one.  The  evidence  ex- 
cludes the  idea  of  permanency  of  location.  •  •  •  It  was  port- 
able and  was  not  used,  nor  intended  to  be  used,  in  any  way  or  for 
any  purpose  connected  with  a  habitation,  or  other  purposes  for 
which  houses  are  ordinarily  used.''  Reversed.  Willmmson  v.  S., 
39  Tex.  Crim.  R.  60,  44  S.  W.  1107,  73  Am.  St.  Eep.  901. 

(Tex.  Ct.  of  Crim.  App.,  1898.)  Ranch  Tent.  Appellant  was  con* 
victed  of  burglary.  A  witness  described  the  place  as  follows:  **I 
put  two  forked  m^squite  poles,  about  seven  feet  high,  into  the 
ground,  and  then  put  a  pole  from  one  to  the  other,  and  then  stretched 
a  wagon-sheet  over  the  pole,  and  brought  the  ends  down  to  the 
ground,  and  nailed  them  to  planks  on  each  side,  which  planks  were 
nailed  to  stakes  driven  in  the  ground.  Then  I  boxed  up  the  east 
end  of  this  tent  with  boards,  and,  the  evening  I  left,  I  picked  up 
an  old  door  and  set  it  sideways  in  front  of  the  west  opening,  leaving 
it  up  against  the  end  pole.  But  as  this  did  not  fill  up  the  west  end 
entirely,  I  also  put  some  boxes  at  one  end  of  this  old  door,  and  then 
tied  the  wagon-sheet  together  about  this  old  door.  I  did  this  to 
prevent  a  hog  from  getting  in  and  to  prevent  anything  from  enter- 
ing. I  knew  there  was  a  hog  in  that  neighborhood,  and  I  fixed  my 
place  to  prevent  it  getting  in.  When  I  came  back  from  Pearsall  to 
my  place,  on  Monday,  after  I  left  on  Saturday,  I  found  that  the  door 
had  been  moved  aside  sufficient  to  allow  one  to  pass  into  this  house ; 
and  I  missed  a  pair  of  blankets,  a  quHt,  and  a  vest.  •  •  •  i 
afterwards  saw  the  blankets  in  the  possession  of  the  sheriff.''  This 
structure  was  in  the  exclusive  possession  of  the  witness,  Ryman ;  he 
resided  in  it,  but  did  not  own  the  ground.  It  was  contended  that 
this  was  not  a  ** house '*  within  the  meaning  of  the  following  statute: 
"Any  building  or  structure,  erected  for  public  or  private  use, 
whether  the  property  of  the  United  States,  of  this  state,  or  of  any 
public  or  private  corporation,  or  association,  or  of  any  individual, 
of  whatever  material  it  may  be  constructed."  Pen.  Code  Tex.  (1895) 
Art.  843.  The  court  distinguished  Williamson  v.  S.,  above,  and  held 
this  to  be  a  house,  saying:  **Such  a  structure  as  this  is  as  much 
under  the  protection  of  the  burglary  statute  as  would  be  a  structure 
entirely  made  of  wood,  brick,  or  granite.  The  law  does  not  mention 
the  character  of  the  structure  or  the  material  of  which  it  shall  be 
made.  It  protects  the  humble  tenant  in  his  tent  as  well  as  his  more 
fortunate  neighbor  in  his  palace."  Judgment  affirmed.  Pavro  v.  S., 
39  Tex.  Crim.  R.  452,  46  S.  W.  932,  73  Am.  St.  Rep.  950. 

(Ga.  Sup.  Ct..  1898.)  Poultry  Coop.  Defendant  was  charged  with 
larceny  from  a  house,  under  the  statute  providing  that,  "any  person 
who  shall,  in  any  dwelling-house,  store,  shop,  warehouse,  or  any 
other  building,  privately  steal  any  money  or  other  thing,"  (Pen. 
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Cod.  §  179)  shall  be  punished,  etc.  Defendant  pleaded  not  guilty, 
and  at  the  close  of  the  evidence  moved  to  be  discharged,  on  the 
ground  that  the  place  was  a  chicken  coop,  and  not  a  house.  The 
motion  was  denied,  and  the  judgment  against  defendant  was  af- 
firmed on  appeal.  The  court  said;  **The  structure  from  which  the 
pigeons  were  taken,  as  shown  by  the  evidence  in  the  case,  was  about 
eight  feet  high,  stationary,  inclosed  with  wire,  and  covered  with 
shingles.  The  fact  that  it  was  inclosed  with  wire  instead  of  other 
material,  in  our  judgment,  makes  no  difference.**  Williams  v.  S.,  105 
Ga.  814,  32  S.  E.  129,  70  Am.  St.  Rep.  82. 

§113.    ''Of  Another." 

Bee  alflo  the  oases  on  this  point  under  aiaon*  |  ISO. 

vEng.  C.  C.  B.,  1617.)  Servant  Opening  Inner  Door.  On  indict- 
ment for  burglary  the  jury  found  specially  at  the  Winchester  assizes, 
15  Jac,  that  Edmonds  was  a  servant  and  apprentice  of  Heydon,  and 
slept  in  the  house;  and  at  night  Edmonds  opened  the  door  to  the 
foot  of  the  stairs  by  lifting  the  latch,  went  upstairs,  and  entered 
the  chamber  where  Heydon  and  wife  were  in  bed,  with  intent  to 
murder  Heydon,  and  then  struck  him  15  wounds  with  a  hatchet,  etc. 
This  verdict  being  shown  to  the  judges  of  Serjeant's  Inn  in  Chancery 
Lane,  and  later  at  a  meeting  in  Serjeant's  Inn  in  Fleet  St.,  they  all 
agreed  that  it  was  burglary.    Edmonds's  Case,  Hutton  20,  Mi.  917. 

(Eng.  Old  Bailey,  1722.)  By  Servant.  A  servant  in  the  house 
opened  his  lady's  chamber  door  (which  was  fastened  with  a  brass 
bolt)  with  design  to  commit  a  rape;  and  King,  C.  J.,  ruled  it  to  be 
burglary,  and  tiie  defendant  was  convicted  and  transported.  B.  v. 
Gray,  1  Strange  481,  B.  784. 

(Eng.  King's  Bench,  1731.)  Collnsion  with  Servant.  Cornwal 
and  another  were  indicted  for  burglary;  and  on  the  trial  it  appeared 
that  Cornwal  was  a  servant  in  the  house,  and  in  the  night-time 
opened  the  street-door,  and  let  in  the  other  prisoner,  and  showed  him 
the  sideboard,  from  which  the  other  took  plate ;  whereupon  Cornwal 
opened  the  door  again  and  let  him  out,  yet  did  not  go  out  with  him, 
but  went  to  bed.  It  was  doubted  whether  it  was  burglary  in  the 
servant,  he  not  going  out  with  the  other;  and  afterwards  at  a  meet- 
ing of  all  the  judges  at  Serjeant's  Inn,  they  were  all  of  opinion  that 
it  was  burglary  in  both.  And  upon  report  of  this  opinion  the  next 
session,  the  defendant  was  executed.  Joshua  Cornwal 's  Case,  2 
Strange  881. 

(S.  Car.  Sup.  Ct.,  1902.)  By  Servant.  Appellant  was  convicted 
of  burglary  on  evidence  tending  to  show  that  at  night  after  the 
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house  was  closed,  he  entered  the  house  and  room  of  the  prosecutor 
(for  whom  he  worked,  and  in  whose  room  he  was  accustomed  to 
s]eep)  opened  a  trunk  therein,  took  $16  in  money  therefrom,  left  the 
house,  and  was  taken  the  next  day  with  part  of  the  money  on  his 
person.  Exception  being  taken  to  refusal  to  grant  a  new  trial,  the 
supreme  court  sustained  the  judgment  of  the  court  below,  because 
there  was  no  complaint  of  improper  instruction  to  the  jury,  and  there 
was  evidence  from  which  they  might  have  found  that  defendant 
entered  the  house'with  intent  to  steal ;  which  being  so,  the  conviction 
was  proper.  It  was  admitted  that  if  the  intent  to  steal  was  formed 
after  the  entry  the  entry  was  authorized,  and  there  would  then  be 
no  burglary.    S.  v.  Howard,  64  S.  C.  344,  42  S.  E.  173,  58  L.  R.  A.  685. 

§  114.    ' '  In  the  Night-time. ' ' 

(N.  Ham.  Superior  Ct.  of  Judicature,  1839.)  Evidence.  Indictment 
for  burglary.  Verdict,  guilty.  Defendant  contended  that  there  was 
no  proof  of  the  time  of  the  act.  The  only  testimony  on  that  point 
was  by  the  housewife,  that  she  saw  the  firkin  of  butter  after  dark 
and  that  it  was  gone  when  she  got  up  in  the  morning.  The  court 
held  the  evidence  sufficient  to  sustain  the  verdict,  though  it  did  not 
appear  what  the  witness  meant  by  ** after  dark"  nor  when  she  got 
up  in  the  morning.  As  to  what  is  night-time  the  court  said :  **  There 
is  no  intervening  time  between  the  night  and  the  day;  and  when 
the  light  of  the  latter  is  entirely  gone,  and  the  great  characteristic 
which  distinguishes  it  from  night  no  longer  exists,  the  day  terminates 
with  it.  The  next  day  commences  with  the  earliest  dawn,  and  the 
night  of  course  ends  at  that  time.  That  the  matter  does  not  depend 
upon  the  degree  of  light,  and  the  ability  to  distinguish  objects  at  the 
time,  is  evident,  because  the  light  of  the  moon,  however  bright  it  may 
be,  makes  no  difference.''  Per  PARKER,  C.  J.  Judgment  affirmed. 
S.  V.  Bancroft,  10  N.  H.  105,  F.  266,  Kn.  249. 

(Mich.  Sup.  Ct.,  1893.)  Window  Unlocked  in  Daytime.  GRANT, 
J.  The  respondent  was  convicted  of  burglary  under  §  9132,  How. 
St.  The  evidence  on  the  part  of  the  people  tended  to  show  that  the 
owner  of  the  dwelling-house  occupied  the  front  room  for  a  shoe  shop, 
and  the  rear  and  overhead  part  as  a  dwelling.  The  shop  was  upon 
the  ground  floor,  and  had  two  windows,  each  about  four  feet  from 
the  ground.  These  windows  had  double  sash ;  were  without  pulley- 
weights,  and  were  fastened  when  raised,  and  bolted  when  down,  by 
stops  operated  by  springs.  When  the  windows  were  closed,  the 
springs  threw  the  bolts  into  the  slots  in  the  cases,  so  that  the  win- 
dow could  not  be  raised  without  drawing  the  bolt.  One  of  the  win- 
dows was  opened  during  the  night  of  October  8,  and  three  pairs  of 
shoes  were  stolen.  •  •  •  It  was  contended  on  behalf  of  the 
respondent  that  no  breaking  or  entering  in  the  night-time  was  es- 
25 
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tablished.  •  •  •  When  a  merchant  enters  his  store  in  a  city  at 
the  usual  hour  in  the  morning,  though  it  be  after  daylight,  and  finds 
that  it  has  been  broken  open  and  entered  from  the  front  door  or 
window,  it  is  contrary  to  good  sense  to  say  that  the  crime  might 
have  been  committed  after  daylight,  and  therefore,  the  court  must 
direct  an  acquittal.  Such  crimes  are  not  committed  in  broad  day- 
light. •  •  •  The  theory  of  the  prosecution  was  that  the  re- 
spondent went  in  the  shop,  either  on  the  6th  or  7th  of  October,  and 
raised  the  window  just  enough  to  prevent  the  bolt  entering  the  slot 
(and  there  was  evidence  to  sustain  it).  It  is  insisted  that  even 
if  this  was  so  and  the  respondent  raised  the  window  on  the  following 
night,  it  did  not  establish  the  crime  of  burglary.  We  cannot  agree 
to  this  contention.  •  •  •  Afl&rmed.  P.  v.  Dupree,  98  Mich.  26, 
56  N.  W.  1046,  Mi.  909. 


§  115.    '  *  With  Intent  to  Commit  a  Felony  Therein. ' ' 

(Eng.  Assize,  1770.)  To  Disable  Horse.  Dobbs  was  indicted  for 
burglary  in  breaking  and  entering  the  stable  of  Bayley,  part  of  his 
dwelling-house,  in  the  night,  with  a  felonious  intent  to  kill  and 
destroy  a  gelding  of  one  A.  B.,  there  being.  It  appeared  that  the 
gelding  was  to  have  run  for  forty  guineas,  and  that  the  prisoner 
cut  the  sinews  of  his  foreleg  to  prevent  his  running,  in  consequence 
of  which  he  died.  PARKER,  C.  B.,  ordered  him  to  be  acquitted ;  for 
his  intention  was  not  to  commit  the  felony,  by  killing  and  destroying 
the  horse,  but  a  trespass  only  to  prevent  his  running ;  and  therefore 
no  burglary.  But  the  prisoner  was  again  indicted  for  killing  the 
horse,  and  capitally  convicted.  Dobbs 's  Case,  2  East  P.  C.  513,  B. 
181,  Ke.  176. 

(Eng.  C.  C.  R.,  1782.)  To  Recapture  Goods.  Prisoners  were  in- 
dicted for  breaking  and  entering  a  dwelling-house  at  night  to  steal 
the  goods  of  Hawkins,  an  excise  oificer,  who  had  seized  17  bags  of  tea 
at  Smith's  shop,  as  being  an  illegal  shop.  The  witnesses  said  they 
supposed  the  tea  belonged  to  Smith  and  that  the  taking  was  in  his 
company  or  by  his  procurement,  and  the  jury  found  that  the  prison- 
ers intended  to  take  the  tea  on  behalf  of  Smith.  In  Easter  term,  1782, 
all  the  judges  held  that  the  indictment  could  not  be  supported,  there 
being  no  intent  to  steal,  however  outrageous  the  behavior  of  the 
prisoners  was  in  thus  endeavoring  to  get  back  the  goods  of  Smith. 
R.  V.  Knight,  2  East  P.  C.  510,  B.  220,  C.  Ill,  Ke.  177. 

Compare  Fort  y.  S.,  5  143,  taking  cotton  from  house  to  get  credit  for  picking  It. 

(Vt.  Sup.  Ct.,  1844.)  To  Commit  Adultery.  WILLIAMS,  Ch.  J. 
The  respondent  was  indicted  for  burglary,  and  was  convicted  on  the 
second  count — which  charges  him,  in  substance,  with  breaking  and 
entering  a  dwelling-house  in  the  night-time,  with  intent  to  commit 
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adultery.  •  •  •  Adultery  was  not  a  felony  at  common  law, 
nor  a  crime  to  be  punished  in  the  common  law  courts.  Neither  does 
our  statute  make  it  felony.  Nor  does  it  come  within  any  definition 
of  felony,  which  can  be  found.  Until  the  legislature  think  proper 
to  declare  the  transaction,  of  which  the  respondent  was  found  guilty, 
an  offense,  we  cannot  determine  it  so  to  be.  Judgment  reversed  and 
arrested.   S.  v.  Cooper,  16  Vt.  551,  Ke.  176,  Kn.  251. 

(111.  Sup.  Ct,  1888.)  To  Get  Drink.  Defendant  had  been  in  the 
saloon,  which  it  was  alleged  he  was  attempting  to  enter,  on  Sunday 
morning,  and  obtained  a  drink.  He  went  out,  and,  on  returning 
the  same  morning,  found  the  door  closed,  and  was  seen  with  his 
body  leaning  half  over  the  top  of  a  window,  which  had  been  left 
down,  and,  on  being  asked  what  he  was  doing,  said  he  wanted  whis- 
key. He  was  found  guilty  of  attempting  to  enter  the  saloon  to  steal. 
The  judgment  was  reversed  on  error,  because  it  was  evident  that  he 
only  wanted  another  drink ;  and  probably  he  thought,  as  he  testified, 
that  someone  was  in  there,  and  was  playing  **shenanagen''  on  him. 
Fiester  v.  P.,  125  111.  348, 17  N.  E.  748. 

Other  Gases:  Entering  house  to  carry  away  goods  before  em- 
bezzled (R.  V.  Dingley,  §  130) ;  to  cut  off  a  man's  ear  (C.  v.  Newell, 
§  101) ;  to  get  intercourse  with  woman  by  impersonating  her  husband 
(R.  V.  Jackson,  §  102;  Wyatt  v.  S.,  §  102). 

GueBt  stealing  at  night  from  hotel  bar-room  does  not  show  entry  with  intent :  S.  v. 
Moore.  S  ^(i-  Intent  to  take  what  be  might  find,  thouf^h  little  In  fact  there :  Ilarvick 
V.   S..  §  41. 


ARSON. 

« 

§  116.  Defined.  Arson  is  maliciously  and  voluntarily  burning  the 
house  of  another  by  night  or  by  day.  3  Coke  Inst.  c.  15,  p.  66 ;  1  Hale 
P.  0.  666. 


§  117.    ' '  MaUciously  and  Voluntarily. ' ' 

(Eng.  Assize,  1799.)  Burning  Beyond  Intention.  On  indictment 
for  a  misdemeanor  in  setting  fire  to  T.'s  house  occupied  by  defend- 
ant, counsel  for  the  prosecution  said  in  opening,  that  defendant  set 
fire  to  the  house  to  defraud  the  Phoenix  Ins.  Co.,  but  the  fire  spread 
to  and  burned  down  several  adjoining  houses  of  others.  Upon  which, 
BUTjLER,  J.,  said  that  if  other  persons'  houses  were  in  fact  burned, 
the  prisoner  was  guilty  of  felony,  if  at  all,  though  he  only  set  fire  to 
his  own ;  and  the  misdemeanor  being  merged  in  the  felony,  he  could 
not  be  convicted  on  this  indictment;  and  therefore  directed  an  ac- 
quittal.   Isaac's  Case,  2  East  P.  C.  1031,  B.  799. 
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(Ala.  Sup.  Ct.,  1873.)  To  Escape  Jail.  Appellant  was  convicted 
of  arson  in  burning  a  hole  in  the  tioor  of  the  jail  where  he  was  con- 
fined on  charge  of  assault  with  intent  to  murder.  He  controlled  the 
tire  with  water  furnished  him  to  drink  and  wash  with.  When  the 
hole  was  burned  nearly  through  the  floor  the  sheriff  discovered  and 
extinguished  the  fire.  The  question  was,  whether  burning  to  escape 
and  without  intent  to  consume  the  building,  would  be  arson.*  The 
court  held,  that,  the  burning  being  sufficient,  the  intent  was  no  ex- 
cuse, at  least  in  view  of  the  fact  that  it  was  an  act  done  in  attempting 
to  commit  another  felony,  prison  breach.  **Was  it  done  wilfully! 
Ihis  term  means  less  than  maliciously,  and  more  than  intentionally 
or  designedly.  It  means  unlawfully,  and  to  some  extent  wickedly. 
*  •  •  All  of  the  authorities  agree,  that  where  the  firing  is  done 
with  the  intention  of  committing  any  felony,  it  is  arson.  •  •  • 
The  guilt  or  innocence  of  this  defendant  is  not  dependent  upon 
whether  he  was  in  the  commission  of  a  different  felony  or  not.  He 
intentionally  and  designedly  set  fire  to  the  jail,  in  order  to  accom- 
plish an  unlawful  purpose,  and  consequently  the  burning  was  wil- 
fully done.  It  would  not  be  safe  to  graduate  his  offense  by  the 
extent  of  the  burning  he  intended  to  do,  because,  as  far  as  intention 
constitutes  the  crime,  the  criminality  is  the  same  whether  the  house 
is  burned  slightly  or  consumed.  The  lives  and  property  of  other 
persons  cannot  be  made  dependent  upon  his  supposition  of  how 
much  burning  he  can  do  without  consuming  the  house.'*  Per  SAF- 
FOLD,  J.  Judgment  affirmed.  Luke  v.  S.,  49  Ala.  30,  20  Am.  Rep. 
269,  Kn.  238. 


§118.    ''Burning." 

(Eng.  C.  C.  R.,  1759.)  Paper  in  Attic  Burned.  A  prisoner  being 
indicted  on  9  Geo.  1,  c.  22,  for  setting  fire  to  an  outhouse  commonly 
callt^d,  a  paper-mill;  it  appeared  that  he  had  only  set  fire  to  a  large 
quantity  of  paper,  which  was  drying  in  a  loft  annexed  to  the  mill, 
and  that  no  part  of  the  mill  itself  was  burned.  The  judges  thought 
the  case  not  within  the  statute.  B.  v.  Taylor,  1  Leach  C.  L.  No.  25, 
2  East  P.  C.  1020. 

(Eng.  Assize,  1842.)  Fire  Set  on  Floor.  In  a  case  of  arson,  it 
appeared  that  a  small  fagot  was  set  on  fire  on  the  board  floor  of  a 
room,  and  the  fagot  was  entirely  consumed ;  and  that  the  boards  of 
the  floor  were  scorched  black,  but  not  burnt,  and  no  part  of  the 
wood  of  the  floor  was  consumed.  CRESWELL,  J.  R.  v.  Parker,  9 
Car.  &  P.  45,  is  the  nearest  case  to  the  present,  but  I  think  it  is  dis- 
tinguishable. •  •  •  I  have  conferred  with  my  Brother  Patteson, 
and  he  concurs  with  me  in  thinking  that  as  the  wood  of  the  floor 
w^as  scorched,  but  no  part  of  it  consumed,  the  present  indictment 
cannot  be  supported.    We  think  that  it  is  not  essential  to  this  offense 
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that  the  wood  should  be  in  a  blaze,  because  some  species  of  wood 
will  burn  and  entirely  consume  without  blazing  at  all.  The  prisoner 
must  be  acquitted.  R.  v.  Russell,  Car.  &  M.  (41  E.  C.  L.)  541,  Mi. 
931. 

(Mass.  Sup.  Judicial  Ct.,  1872.)  Shingles  Burned.  On  indict- 
ment for  burning  C's  house,  it  appeared  that  defendant  set  fire  to 
C's  bam,  which  was  entirely  consumed,  and  that  shingles  on  the 
house  burned  in  two  places,  and  further  damage  was  prevented  only 
by  persons  on  the  roof  constantly  watching  and  keeping  it  wet.  The 
judge  refused  to  instruct  the  jury  that  they  must  find  that  the 
house  had  been  on  fire  and  some  portion  consumed  and  actually  de- 
stroyed ;  but  he  did  instruct  them  that  in  order  to  convict  they  must 
find  that  the  substance  of  the  wood  on  fire  was  actually  burned. 
Verdict,  guilty.  Tucker  excepted.  WELLS,  J.  The  instructions 
given  to  the  jury  were  correct,  and  in  accordance  with  the  author- 
ities ;  as  well  those  cited  for  the  defendant  as  those  for  the  common- 
wealth. They  required  the  jury  to  find  that  some  portion  of  the 
dwelling-house  had  been  actually  on  fire  and  burned.  To  have  re- 
quired them  to  find  something  more,  by  use  of  the  terms  ** consumed'* 
and  ** destroyed,"  as  prayed  for,  would  have  been  to  go  beyond  the 
provisions  of  the  statutes,  and  to  leave  the  jury  with  no  precise 
definition  of  that  which  was  necessary  to  constitute  the  offense.  Ex- 
ceptions overruled.    0.  v.  Tucker,  110  Mass.  403,  B.  800. 

(Tex.  Ct.  of  App.,  1891.)  Smoked  and  Scorched  Walls.  On  trial 
for  arson  three  witnesses  testified  that  the  floor  was  burned  or 
charred  in  one  place,  that  the  walls  of  the  house  were  smoked  and 
scorched,  but  could  not  say  that  they  caught  fire.  Two  others  testi- 
fied that  the  house  did  not  catch  fire  or  burn,  that  coal-oil  had  been 
poured  on  the  bed  and  ignited,  that  they  carried  out  the  burning 
bed  and  bedding,  and  that  nothing  else  was  burned.  It  was  held 
that  the  court  erred  in  refusing  to  instruct  the  jury,  as  requested  by 
the  defendant,  that  **if  they  found  that  the  house  was  simply 
scorched  or  smoked,  then  this  would  not  be  sufficient,  and  they 
should  acquit  the  defendant."  The  court  of  appeals  said:  **If  the 
fire  had  burnt  a  hole  in  the  floor,  as  testified  by  some  of  the  witnesses, 
then  the  offense  was  complete."  Woolsey  v.  S.,  30  Tex.  App.  346, 
17  S.  W.  546,  F.  246,  Kn.  229. 


§119.    ''The  House." 

(Conn.  Sup.  Ct.  of  Errors,  1850.)  House  Nearly  Built.  On  trial 
for  arson,  defendant  was  convicted,  and  excepts  to  the  refusal  of 
the  court  to  direct  a  verdict  of  acquittal.  CHURCH,  C.  J.  The 
statute  of  this  state  prescribes  the  punishment  of  arson,  but  it  does 
not  define  the  crime.    We  look  to  the  common  law  for  its  definition. 
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Arson,  by  the  common  law,  is  the  wilful  and  malicious  burning  of 
the  house  of  another.  The  word  *' house,"  as  here  understood,  in- 
cludes not  merely  the  dwelling-house,  but  all  outhouses  which  are 
parcel  thereof.  1  Hale  P.  C.  570,  4  Bl.  Com.  221,  2  Buss.  Crimes  551. 
•  •  •  The  building  is  described  to  be  one  built  and  designed  for 
a  dwelling-house  constructed  in  the  usual  manner.  It  was  designed 
to  be  painted,  but  was  not  yet  finished,  in  that  respect,  and  not  quite 
all  the  glass  were  set  in  one  of  the  outer  doors.  The  building  had 
never  been  occupied,  and  it  was  not  parcel  nor  an  appurtenant  of 
any  other.  We  think  this  was  not  a  dwelling-house,  in  such  a  sense 
as  that,  to  burn  it.  constituted  the  crime  of  arson.  In  shape  and 
purpose  it  was  a  dwelling-house,  but  not  in  fact,  because  it  had 
never  been  dwelt  in — it  had  never  been  used,  and  was  not  contem- 
plated as  then  ready  for  the  habitation  of  man.  •  •  •  We  think 
it  was  the  duty  of  the  court  to  have  instructed  the  jury  as  to  the 
law  of  the  matter,  and  leave  it  to  them  to  say  from  the  proof  whether 
the  building  was  a  house,  within  the  meaning  of  the  law  thus  ex- 
plained. *  *  *  New  trial  granted.  S.  v.  McGowan,  20  Conn. 
245,  52  Am.  Dec.  336,  F.  247,  Kn.  232. 

Compare  oasea  on  burglary,  |  US. 


§120.    "Of  Another." 

(Eng.  King's  Bench,  1634.)  Burning  by  Tenant  in  Possession. 
Wm.  Holmes  was  indicted  in  London,  for  that,  being  possessed  of  a 
house  there  for  6  years  yet  enduring,  remainder  to  S.  for  3  years, 
remainder  to  H.  in  fee,  he  vi  et  armis  the  said  house  wilfully, 
maliciously,  and  feloniously  burned,  etc.  On  being  arraigned  at 
Newgate  he  was  found  guilty ;  but  before  judgment  the  indictment 
was  removed  by  certiorari  to  this  court.  RICHARDSON,  C.  J., 
JONES,  and  BERKJjEY,  JJ.,  held  that  it  was  not  felony  to  burn  a 
house  whereof  he  is  in  possession  by  virtue  of  a  lease  for  years ;  for 
they  said,  that  burning  of  houses  is  not  felony  unless  that  they  are 
ipdes  alienae;  and  therefore  Britton,  p.  16,  Bracton,  p.  146,  and  the 
book  Assize,  27,  Assize,  pi.  44,  mention  that  it  is  felony  to  burn  the 
house  of  another ;  and  10  Edw.  4,  pi.  14 ;  3  Hen.  7,  pi.  10 ;  10  Hen.  7, 
pi.  1,  and  Powlter's  Case,  11  Coke  29,  which  say  that  burning  of 
houses  generally  is  felony,  are  to  be  intended  de  aedibus  alienis, 
et  non  propriis;  and  although  the  indictment  be  **ea  intentione  ad 
comburendum  felonice,  voluntarie,  et  malitiose,"  the  houses  of  divers 
others  '*contigue  adjacentes,"  yet  intent  only  without  fact  is  not 
felony.  Also  BERKLEY  and  JONES,  JJ.,  held  that  it  cannot  be  said 
to  be  vi  et  armis  when  it  is  in  his  own  possession.  CROKE,  J.,  said : 
Every  indictment  is  vi  et  armis  et  contra  pacem,  where  an  act  is 
done  against  the  commonwealth ;  so  it  is  where  a  servant  runs  away 
with  goods  committed  to  his  trust  above  forty  shillingrs,  although 
properly  it  cannot  be  said  to  be  vi  et  armis,  because  they  were  in 
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his  custody.  And  in  this  case  the  ill  consequence  which  might  have 
fallen  out  by  this  act  makes  the  offense  the  greater;  and  The  Year 
Books  in  10  Edw.  4,  pi.  14 ;  3  Hen.  7,  pi.  10 ;  11  Hen.  7,  pi.  1 ;  and 
Stanford  P.  C.  36 ;  11  Coke  29 ;  4  Coke  20a,  put  the  case  of  burning 
of  houses  generally,  and  not  of  the  burning  of  other  men's  houses; 
and  it  is  an  equal  mischief  in  a  commonwealth  to  bum  his  own  in 
a  city  or  vill  as  to  bum  the  houses  of  others,  for  the  danger  which 
may  ensue.  But  the  other  three  justices  resolved  ut  supra,  that  it 
was  not  felony ;  wherefore  he  was  discharged  thereof.  But  because 
it  was  an  exorbitant  offense,  and  found,  they  ordered  that  he  should 
be  fined  £500  to  the  king,  and  imprisoned  during  the  king's  pleas- 
ure, and  should  stand  upon  the  pillory,  with  a  paper  upon  his  head 
signifying  the  offense,  at  Westminster  and  at  Cheapside,  upon  the 
market-day,  and  in  the  place  where  he  committed  the  offense,  and 
should  be  bound  with  good  sureties  to  his  good  behavior  during  life. 
Holmes's  Case,  Cro.  Car.  376,  W.  Jones  351,  B.  797. 

Servant  burning  at  order  of  master  for  Insarance :    8.  y.  Haynes,  p.  115. 

(Eng.  C.  C.  R.,  1708.)  Burned  by  Widow  Before  Dower  Assigned 
While  Possessed  by  Tenant.  On  an  indictment  for  arson;  in  a 
dwelling-house  in  tibe  possession  of  £.  S.  it  appeared  that  the  pris- 
oner Elizabeth  was  the  daughter  of  the  prisoner  Anne  by  a  former 
husband,  John  Harris.  From  the  evidence  at  the  trial  it  was  dis- 
closed that  John  Harris  died  seised  of  the  equity  of  redemption  of 
this  house,  and  of  another  adjoining  to  it,  subject  to  a  mortgage 
term  for  £20  and  that  the  equity  descended  to  his  eldest  son,  a  child 
left  with  other  children  under  the  care  of  their  mother,  the  prisoner 
Anne,  who  was  entitled  to  dower  out  of  these  houses,  but  no  dower 
was  ever  assigned;  that  Anne,  having  the  care  of  her  son  and  his 
estate,  let  these  houses  to  E.  S.  at  the  rent  of  £5  a  year,  and  received 
the  rent  for  some  time;  but  having  a  large  family  of  children,  she 
was  obliged  to  ask  relief  of  the  parish  where  she  lived;  that  she 
was  denied  such  relief  on  account  of  these  houses,  the  parishioners 
insisting  that  the  overseers  of  the  poor  should  be  let  into  the  receipt 
of  the  rent  before  she  could  be  entitled  to  any  parochial  relief ;  that 
thereupon  she  frequently  declared  that  she  would  set  the  houses  on 
fire,  if  the  parish  did  not  relieve  her ;  that  she  had  young  children 
whom  the  parish  could  not  punish,  though  they  might  punish  her, 
and  that  she  would  order  the  least  child  she  had  to  carry  a  coal  of 
fire  to  bum  the  houses  down.  And  many  other  declarations  of  the 
like  kind  she  made  which  discovered  an  obstinate  resolution  in  her 
to  burn  the  houses  rather  than  submit  to  the  terms  the  parishioner 
insisted  on.  It  appeared  further  that  the  prisoner  Elizabeth  set  the 
house  on  fire  by  the  direction  of  the  prisoner  Anne,  who  went  from 
home  on  purpose  to  be  absent  at  the  time  when  the  fact  was  com- 
mitted. The  jury  found  both  the  prisoners  guilty;  but  a  doubt 
arising  by  reason  of  the  interest  the  prisoner  Anne  had  in  the  house, 
the  judge  who  tried  the  cause  thought  proper  to  respite  judgment 
in  order  to  take  the  opinion  of  the  judges  on  the  case,  who,  at  a  meet- 
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ing  of  the  judges  at  the  chief  justice's  chambers,  unanimously  agreed 
that  both  the  prisoners  were  guilty  of  felony.  B.  v.  Harrifli  Foster 
C.  L.  113,  Mi.  928. 

(Eng.  C.  C.  R.,  1780.)  House  of  Tenant  Burned  by  Him.  In  sup- 
port of  an  indictment  for  wilfully  and  maliciously  setting  fire  to  and 
burning  a  certain  dwelling-house,  it  was  proved  that  the  defendant 
was  the  tenant  in  possession  under  an  agreement  for  a  lease  for  3 
years,  from  a  person  who  held  under  a  building  lease.  Upon  the 
jury  finding  the  prisoner  guilty  the  judge  who  tried  the  case  respited 
the  judgment  to  have  the  opinion  of  the  judges  on  the  question 
whether  the  conviction  under  these  circumstances  was  legal.  The 
judges,  on  the  authority  of  Holmes's  Case,  Cro.  Car.  376  [above], 
determined  in  the  negative.  B.  v.  Breeme,  1  Leach  C.  L.  No.  109, 
2  East  P.  C.  1026. 

Acq.  R  v.  Pedley.  1  Leaoh  tn,  S  East  P.  C.  lOSO. 

(Eng.  King's  Bench,  1786.)  By  Pauper  in  Possession.  The  pris- 
oner, a  poor  man,  maintained  by  the  parish,  had,  some  time  before 
the  commission  of  the  crime  with  which  he  was  charged,  been  put 
by  the  parish  officers  to  live  in  the  house  which  he  was  accused  of 
having  set  on  fire,  and  was  resident  therein  with  his  family  at  the 
time  of  the  fact  being  committed,  having  the  sole  possession  and 
occupation  of  it,  but  without  paying  any  rent.  All  the  judges  held 
that  it  could  not  be  considered  as  his  house,  and  that  he  was  properly 
convicted  of  the  arson.  Gowen's  Case,  2  East  P.  C.  1027,  1  Leach 
C.  L.  (Ed.  4),  p.  462n,  Mi.  930. 

(Mich.  Sup.  Ct.,  1872.)  Wife's  House.  Information  for  arson  in 
burning  the  dwelling  of  defendant's  wife.  He  was  convicted  and 
brings  error.  Though  there  was  evidence  that  defendant  had  sepa- 
rated from  his  wife,  the  evidence  on  that  point  became  unimportant, 
because  the  court  instructed  the  jury  that  defendant  could  be  con- 
victed for  burning  his  wife's  house,  though  living  with  her.  The 
correctness  of  this  instruction  is  the  only  point.  COOLEY,  J.  • 
•  •  The  statute  provides  that  **  every  person  who  shall  wilfully 
and  maliciously  burn  in  the  night-time,  the  dwelling-house  of  an- 
other," etc.,  shall  be  punished,  etc.  Comp.  Laws,  §  5745. 

There  are  Numerous  Decisions  as  to  what  is  meant  by  the  dwelling- 
house  of  another,  as  well  at  the  common  law  as  under  like  statutes 
to  our  own.  Arson  is  an  offense  against  the  habitation,  and  regards 
the  possession  rather  than  the  property.  S.  v.  Toole,  29  Conn.  344. 
The  house,  therefore,  must  not  be  described  as  the  house  of  the  owner 
of  the  fee,  if  in  fact  at  the  time  another  has  the  actual  occupancy, 
but  it  must  be  described  as  the  dwelling-house  of  him  whose  dwelling 
it  then  is  (2  East  P.  C.  1034 ;  4  Bl.  Com.  220 ;  Whart.  Cr.  Law,  §  1638 ; 
2  Bish.  Cr.  Law  [2d  Ed.],  §  24;  Holmes's  Case,  Cro.  Car.  376;  Spald- 
ing's Case,  1  Leach  No.  108 ;  C.  v.  Wade,  17  Pick.  395) ;  even,  it  seems, 
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though  the  occupation  be  wrongful  (R.  v.  Wallis,  1  Moody  C.  C.  344; 
S.  V.  Toole,  29  Conn.  344).  It  follows  that  a  lessee  could  not  be 
guilty  of  the  felony  in  burning  the  premises  occupied  by  him  as  such 
(2  East  P.  C.  1029 ;  2  Euss.  Crimes  550;  McNeal  v.  Woods,  3  Blackf. 
485 ;  S.  V.  Lyon,  12  Conn.  487 ;  S.  v.  Fish,  27  N.  J.  Law  323 ;  S.  v. 
Sandy,  3  Ired.  570;  3  Greenl.  Ev.  §55),  while  the  landlord,  during 
such  occupation,  might  be  (2  East  P.  C.  1023,  1024;  Sullivan  v.  S., 
5  Stew.  &  P.  175).  A  jail,  it  has  been  held,  may  be  described  as  the 
dwelling-house  of  the  jailor,  living  with  his  family  in  one  part  of  it. 
P.  V.  Van  Blarcum,  2  Johns.  105 ;  Stevens  v.  C,  4  Leigh  683.  And 
it  seems  that  the  wife,  because  of  the  legal  identity  with  the  hus- 
band, cannot  be  guilty  of  the  offense  in  burning  the  husband's 
dwelling,  even  though  at  the  time  living  separate  from  him.  March's 
Case,  1  Moody  C.  C  182,  C.  484.  This  would  doubtless  be  so  held 
whenever  the  wife 's  domicil  is  regarded  in  law  as  identical  with  the 
husband 's,  which  for  many  purposes  is  no  longer  the  case  when  they 
live  separate.  It  must  be  evident  from  this  summary  of  the  law  on 
this  subject  that  if  the  husband,  living  with  his  wife,  has  a  rightful 
possession,  jointly  with  her,  of  the  dwelling-house,  which  she  owns 
and  they  both  occupy,  he  cannot,  by  common  law  rules,  be  guilty  of 
arson  in  burning  it.    It  remains  to  be  seen 

Whether  the  Statutes  have  Introduced  any  Changes  which  would 
affect  the  case.  The  statutes  upon  which  the  question  arises  are 
those  for  the  protection  of  the  rights  of  married  women.  •  •  * 
[Here  his  honor  reviewed  the  statutes  to  prove  that  their  policy  is  to 
protect  the  wife's  property,  but  not  to  weaken  the  family  unity.] 
Some  of  the  legislation  on  the  subject  is  exceedingly  crude;  some 
of  it  has  injudiciously  given  powers  to  the  wife  in  the  disposition 
of  property  which  it  has  prudently  denied  to  the  husband ;  but  none 
of  it  makes  the  husband  a  stranger  in  law  in  the  wife's  domicil.  The 
property  is  hers  alone,  but  the  residence  is  equally  his;  the  estate 
is  in  her,  but  the  dwelling-house — the  domus — is  that  of  both.  If, 
therefore,  the  husband  shall  be  guilty  of  the  great  wrong  to  his  wife 
and  family  of  setting  fire  to  the  house  they  inhabit,  he  is  no  more 
guilty  of  arson  in  so  doing  than  the  wife  was  at  the  common  law 
for  a  like  wrong  to  the  dwelling-house  of  the  husband.  The  case  is 
a  very  proper  one  for  a  penal  statute,  but  none  has  yet  been  enacted 
to  meet  it.  The  house,  in  legal  contemplation,  as  regards  the  offense 
under  consideration,  is  the  dwelling-house  of  the  husband  himself. 
But  in  so  holding  we  do  not  decide  that 

If  the  Family  Relation  is  Broken  Up  in  fact,  and  husband  and 
wife  are  living  apart  from  each  other,  whether  under  articles  of 
separation  or  not,  the  same,  exemption  from  criminal  liability  can 
exist.  There  is  much  reason  for  holding  that  the  wife's  dwelling- 
house  can  be  considered  that  of  her  husband  only  while  he  makes  it 
such  in  fact.  •  •  •  New  trial  granted.  Snyder  v.  P.,  26  Mich. 
106,  12  Am.  Rep.  302,  P.  249,  Kn.  234. 
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§  121.  Classification.  Of  the  crimes  against  property  we  will  con- 
sider the  following:  1,  common  law  larceny;  2,  robbery;  3,  larceny 
from  the  person ;  4,  larceny  from  the  house ;  5,  receiving  stolen  goods ; 
6,  embezzlement;  7,  cheating  at  common  law;  8,  forgery  and  utter- 
ing forged  instruments;  9,  obtaining  property  by  false  tokens;  10, 
obtaining  property  by  false  pretenses ;  11,  malicious  mischief. 

•  LARGEN7. 

§  122.  Larceny  Defined.  Common  law  larceny  is  the  taking  by 
trespass  or  fraud,  without  consent,  and  carrying  away  another's 
valuable  personal  property,  without  excuse  or  claim  of  right,  intend- 
ing to  deprive  the  owner  of  it  permanently,  and  convert  it  to  the 
taker's  own  use. 


§  123.    ' '  Common  Law  Larceny. ' ' 

Bracton  and  Fleta  describe  larceny  as  '  ^  Contractatio  rei  aliense 
fraudulenta,  cum  animo  furandi,  invito  illo  domino,  cujus  res  ilia 
fuerat.'*  Bracton,  lib.  iii.  c.  32,  fol.  150;  Fleta,  lib.  i.  c.  36;  Glan- 
ville  (lib.  vii.  c.  17;  lib.  x.  c.  15)  follows  Bracton. 

Lord  Coke  defines  larceny  to  be  **the  felonious  and  fraudulent 
taking  and  carrying  away,  by  any  man  or  woman,  of  the  mere  per- 
sonal goods  of  another,  neither  from  the  person  nor  by  night  in  the 
house  of  the  owner.'*    3  Inst.  107. 

East's  Definition  is,  ''The  wrongful  or  fraudulent  taking  and 
carrying  away  by  any  person  of  the  mere  personal  goods  of  another 
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from  any  place,  with  a  felonious  intent  to  convert  them  to  his  (the 
taker's)  own  use  and  make  them  his  own  property,  without  the  con- 
sent of  the  owner."    2  East  P.  C.  553. 

§124.    ''Taking." 

(Eng.,  1598.)    A  Had  Keys  Tied  to  the  Strings  of  His  Purse;  B, 

a  cut-purse,  took  the  purse  out  of  A*s  pocket,  but  the  keys  tied  to 
the  purse  stuck  in  the  pocket,  and  A  took  B  with  the  purse  in  his 
hand,  and  the  strings  tied  to  the  keys  still  in  A's  pocket.  It  was 
ruled  that  this  was  no  felony,  for  A  still  had  possession  of  his  purse 
in  law;  so  that  licet  cepit  non  asportavit.  Wilkinson's  Case,  1  Hale 
P.  C.  508,  2  East  P.  C.  556. 

(Eng.  C.  C.  E.,  1825.)  Taking  Prom  Pocket.  Indictment  for 
stealing  from  the  person.  Prosecutor  testified :  *  *  I  was  at  a  fair ; 
I  felt  a  pressure  of  two  persons,  one  on  each  side  of  me;  I  had 
secured  by  book  in  the  inside  front  pocket  of  nay  coat ;  I  felt  a  hand 
between  my  coat  and  waistcoat;  I  could  feel  the  motion  of  the 
knuckles;  I  was  satisfied  the  prisoner  was  trying  to  get  my  book 
out ;  the  other  person  had  hold  of  my  right  arm,  and  1  forced  it  from 
him,  and  thrust  it  down  to  my  book,  in  doing  which  I  just  brushed 
the  prisoner's  hand  and  arm;  the  book  was  just  lifted  out  of  my 
pocket ;  it  returned  into  my  pocket ;  it  was  out,  how  far  I  cannot  tell ; 
I  saw  a  slight  glance  of  a  man's  hand  down  from  my  breast;  I 
secured  the  prisoner  after  a  severe  struggle,  and  a  desperate  attempt 
at  escape,  in  which  he  was  assisted  by  twenty  or  thirty  persons ;  the 
coat  was  open ;  the  pocket  not  over  a  quarter  of  an  inch  deeper  than 
the  book;  I  am  satisfied  the  book  was  drawn  from  my  pocket;  it 
was  an  inch  above  the  top  of  the  pocket."  The  jury  found  the  pris- 
oner guilty,  but  the  judge  respited  execution  to  take  the  opinion  of 
the  judges.  After  argument,  Abbott,  L.  C.  J.,  Park,  Bailey,  Holroyd, 
Bur  rough,  and  Littledale,  J  J.,  thought  that  the  prisoner  was  not 
rightly  convicted  of  stealing  from  the  person,  because  from  first  to 
last  the  book  remained  about  the  person  of  the  prosecutor.  Gaselee, 
J.,  and  Graham,  Garrow,  and  Hullock,  BB.,  were  of  the  contrary 
opinion.  But  the  judges  were  unanimous  that  the  simple  larceny 
was  complete;  and  sentence  of  transportation  for  life  having  been 
passed,  a  pardon  was  recommended  on  condition  of  transportation 
for  seven  years.  R.  v.  Thompson,  1  Moody  78,  5  L.  580,  Ke.  221. 
Mi.  674. 

Such  facts  were  held  to  show  laroeDy  from  the  person  In  Flynn  v.  S.,  4S  Tex.  801. 

(Ala.  Sup.  Ct.,  1881.)  Enticing  Hog  Away.  Defendant  was  in- 
dicted and  convicted  of  larceny  of  a  hog.  The  only  evidence  of 
caption  was  that  defendant  and  his  accomplice  tolled  the  hog  about 
20  yards  by  dropping  corn  on  the  ground,  then  struck  the  hog  with 
an  ax,  on  which  it  squealed,  and  then  ran  away.      SUMERVILLE, 
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J.  *  •  •  The  court  charged  the  jury  that  if  they  believed  the 
evidence,  it  was  sufficient  to  show  such  a  taking  and  carrying  away 
of  the  property,  if  done  feloniously,  as  was  necessary  to  make  out 
the  offense  of  larceny.  We  think  the  court  erred  in  giving  this 
charge,  though  the  question  presented  is  not  free  from  some  degree 
of  doubt  and  difficulty.  •  •  •  There  must  not  only  be  such  a 
caption  as  to  constitute  possession  of,  or  dominion  over  the  prop- 
erty, for  an  appreciable  moment  of  time,  but  also  an  asportation, 
or  carrying  away,  which  may  be  accomplished  by  any  removal  of 
the  property  or  goods  from  their  original  status,  such  as  would  con- 
stitute a  complete  severance  from  the  possession  of  the  owner. 
3  Greenl.  Ev.,  §  154 ;  Roscoe  's  Cr.  Ev.,  p.  625.  It  has  been  frequently 
held  that  to  chase  and  shoot  an  animal,  with  felonious  intent,  with- 
out removing  it  after  being  shot,  would  not  be  such  a  caption  and 
asportation  as  to  consummate  the  offense  of  larceny.  Wolf  v.  S., 
41  Ala.  412;  S.  v.  Seagler,  1  Rich.  (S.  C.)  30;  2  Bish.  Cr.  Law,  §  797. 
'*  •  •  It  is  clear,  for  example,  if  one  should  thus  entice  an  animal 
from  the  possession,  actual  or  constructive,  of  the  owner,  and  toll  it 
into  his  own  inclosure,  closing  a  gate  behind  him,  the  custody  or 
dominion  acquired  over  the  animal  might  be  regarded  as  so  com- 
plete as  to  constitute  larceny.  2  Bish.  Cr.  Law,  §  806.  It  is  equally 
manifest  that  if  one  should,  in  like  manner,  entice  an  animal,  even  ^ 
for  a  considerable  distance,  and  it  should,  from  indocility,  or  other 
reason,  follow  him  so  far  off  as  not  to  come  virtually  into  his  custody, 
the  crime  would  be  incomplete.  The  controlling  principle  in  such 
eases  would  seem  to  be  that  the  possession  of  the  owner  must  be  so 
far  changed  as  that  the  dominion  of  the  trespasser  shall  be  com- 
plete. His  proximity  to  the  intended  booty  must  be  such  as  to  en- 
able him  to  assert  this  dominion,  by  taking  actual  control  or  custody 
by  manucaption,  if  he  so  wills.  If  he  abandon  the  enterprise,  how- 
ever, before  being  placed  in  this  attitude,  he  is  not  guilty  of  the 
offense  of  larceny,  though  he  may  be  convicted  of  an  attempt  to  com- 
mit it.  Wolf's  Case,  41  Ala.  412.  It  would  seem  there  can  be  no 
asportation,  within  the  legal  acceptation  of  the  word,  without  a 
previously  acquired  dominion.  The  facts  of  this  case,  taken  alone, 
do  not  constitute  larceny.  It  is  not  a  reasonable  inference  from 
them  that  there  was  such  a  complete  caption  and  asportation  as  to 
consummate  the  offense.  Reversed.  Edmonds  v.  8.,  70  Ala.  8,  45 
Am.  Rep.  67,  B.  511. 

Ace.  Molton  v  S.,  106  Ala.  18. 16  So.  705,  68  Am.  St.  Rep.  97  hog,  shot  but  not  approached 
afterwards. 

(Tex.  Ct.  of  App.,  1886.)  Selling  a  Gow  Running  at  Large.  On 
appeal  from  conviction  of  larceny  it  was  contended  that  all  the 
evidence  taken  as  true  did  not  support  the  conviction.  It  appeared 
that  the  day  before  the  offense  was  committed  appellant  proposed  to 
sell  a  cow  and  calf  to  one  Hardy  for  $20.50 — $7.00  do-wn  and  the  rest 
in  the  fall.  Next  morning  Hardy  and  son  and  defendant  went  to 
see  the  cow.    They  found  a  red  cow  and  calf  in  an  open  place,  sort 
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of  prairie  in  the  woods,  which  defendant  pointed  out  as  the  one  he 
wished  to  sell.  Ihey  rode  around  the  cow,  and  llardy  said  he  would 
take  her,  paid  defendant  $6,  and  was  promised  a  bill  of  sale  when 
the  rest  was  paid.  Then  defendant  told  llardy  and  son  to  watch  the 
cow,  while  he  would  look  around  for  a  better  one,  and  swap  for  this 
if  they  wished.  Then  defendant  loped  off  and  was  not  seen  again 
by  Hardy  till  just  before  the  trial.  After  waiting  some  time,  Hardy 
and  son  drove  the  cow  and  calf  home.  There  were  several  other 
cattle  in  the  timber  near  by  when  the  sale  was  made.  Though  the 
parties  rode  around  the  cow,  they  did  not  drive  her ;  and,  for  aught 
that  appears,  she  did  not  move  in  her  tracks  during  the  time  defend- 
ant was  present.  It  was  not  claimed  that  defendant  had  any  inter- 
est in  the  cow.  WHITE,  P.  J.  *  *  •  It  is  contended  most 
strenuously  that  such  facts  do  not  constitute  **a  taking''  by  defend- 
ant, under  our  statute  defining^  theft ;  that,  in  so  far  as  he  was  con- 
cerned, the  range  possession  of  the  owner  was  never  disturbed  by 
him,  and  that  he  had  not  exercised  the  slightest  control  over  said 
animals  of  any  kind  whatsoever,  much  less  having  them  in  his 
manual  possession,  even  though  but  for  a  single  moment.  •  •  * 
[Here  reviewing  the  cases  and  texts.]  The  defendant  did  not  take 
the  animal  himself;  but  by  selling  it  to  Hardy,  upon  the  pretense 
that  it  was  his,  he  did  procure  Hardy,  who  was  entirely  innocent,  and 
who  believed  defendant  was  the  owner,  to  buy  and  take  possession 
of  the  animal.  This  was  certainly  causing  another  to  be  deprived 
of  his  property  by  indirect  means,  and  under  circumstances  which, 
in  contemplation  of  the  statute,  would  make  him  a  principal  in  the 
theft.  •  *  *  Affirmed.  Doss  v.  8.,  21  Tex.  App.  505,  2  S.  W. 
814,  57  Am.  Rep.  618. 

FoUowed  in  Lane  v.  S.,  41  Tez.  Or.  R.  668, 66  S.  W.  881.  Contra,  P.  y.  GUIls,  6  Utah  84,  21 
Pac.  404. 

(Cal.  Sup.  Ct.,  1888.)  Coat  Chained  to  Dummy.  Defendant  was 
convicted  of  stealing  an  overcoat,  and  appealed.  The  only  evidence 
of  taking  was  as  follows:  **I  was  inside  the  store,  and  heJard  the 
chain  of  the  dummy  rattle,  and  on  coming  outside  found  defendant 
with  said  coat  imbuttoned  from  the  dummy,  and  under  his  arm, 
the  same  being  entirely  removed  from  the  dummy,  and  about  two 
feet  therefrom  and  from  the  place  where  it  had  been  originally 
placed  on  the  dummy  by  me;  and  the  accused  was  in  the  act  of 
walking  off  with  the  said  coat  when  grabbed  by  me,  he  being  pre- 
vented from  taking  it  away  because  said  coat  was  chained  to. the 
dummy  by  a  chain  which  ran  through  the  coat-sleeve,  and  the 
dummy  was  tied  to  the  building  by  a  string."      SHARPSTBIN,  J. 

*  *  *  Where  goods  were  tied  by  a  string,  the  other  end  of  which 
was  fastened  to  the  counter,  and  the  thief  took  the  goods  and  car- 
ried them  towards  the  door  as  far  as  the  string  would  permit,  and 
was  then  stopped,  this  was  held  not  to  be  a  severance  from  the 
owner's  possession,  and  consequently  no  felony.    3  Greenl.  Ev.,  §  155. 

•  •    •    Tested  by  that  rule,  the  evidence  in  this  case  was  clearly 
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insufficient  to  justify  the  verdict,  and  the  defendant  is  entitled  to  a 
new  trial  on  that  ground.  •  •  •  Reversed.  P.  v.  Meyer,  75 
Cal.  383,  17  Pac.  431. 

(Ala.  Sup.  Ct.,  1892.)  Elnocked  Out  of  Owner's  Hand.  Thompson 
was  convicted  of  larceny  and  appeals.  WALKER,  J.  The  witness 
for  the  state  testified  that  he  held  out  his  open  hand  with  two  silver 
dollars  therein,  showing  the  money  to  the  defendant;  that  the  de- 
fendant struck  witness's  hand,  and  the  money  was  either  knocked 
out  of  his  hand  or  was  taken  by  the  defendant,  he  could  not  tell 
positively  which.  It  was  after  twelve  o  'clock  at  night,  and  the  wit- 
ness did  not  see  the  money,  either  in  defendant's  possession  or  on 
the  ground.  The  court  charged  the  jury:  **If  the  jury  find  from 
the  evidence  that  the  defendant,  with  a  felonious  intent,  grabbed 
for  the  money,  but  did  not  get  it,  but  only  knocked  it  from  the 
owner's  hand  with  a  felonious  intent,  this  would  be  a  sufficient  carry- 
ing away  of  the  money,  although  defendant  never  got  possession  at 
any  time  of  said  money."  This  charge  was  erroneous.  To  consti- 
tute larceny  there  must  be  a  felonious  taking  and  carrying  away  of 
personal  property.  There  must  be  such  a  caption  that  the  accused 
acquires  dominion  over  the  property,  followed  by  such  an  asporta- 
tion or  carrying  away  as  to  supersede  the  possession  of  the  owner 
for  an  appreciable  period  of  time.  Though  the  owner's  possession 
is  disturbed,  yet  the  offense  is  not  complete  if  the  accused  fails  to 
acquire  such  dominion  over  the  property  as  to  enable  him  to  take 
actual  custody  or  control.  Frazier  v.  S.,  85  Ala.  17 ;  Croom  v.  S.,  71 
Ala.  14 ;  Edmunds  v.  S.,  70  Ala.  8 ;  Wolf  v.  S.,  41  Ala.  412.  It  is  not 
enough  that  the  money  was  knocked  out  of  the  owner's  hand,  if  it 
fell  to  the  ground  and  the  defendant  never  got  possession  of  it.  •  • 
•  Reversed.  Thompson  v.  S.,  94  Ala.  535,  10  So.  520,  33  Am.  St. 
Rep.  145,  B.  513. 

Compare  several  cases  as  what  Is  taking  in  robbery,  S  147. 

§  125.  ''By  Trespass."  Of  this  Lord  Coke  says :  ''If  he  hath  the 
possession  of  it  once  lawfully,  though  he  hath  animum  f urandi  after- 
ward, and  carrieth  it  away,  it  is  no  larceny ;  but  this  receiveth  some 
distinction,  as  hereafter  shall  appear. ' '   3  Inst.,  c.  47,  p.  107. 

(Eng.  Newgate  Sessions,  1662.)  Stealing  Bedding  from  Lodgings 
hired  for  three  months  with  furniture  was  held  no  felony  (per 
Bridgman,  Kelyng,  and  Wilde),  because  she  had  a  special  property 
in  them  by  her  contract ;  and  so  there  could  be  no  trespass,  without 
which  there  could  be  no  felony.    B.  v.  Baven,  Kelyng  24,  B.  631. 

(Tex.  Ct.  of  App.,  1887.)  Same.  The  owner  of  a  horse  gave  de- 
fendant permission  to  ride  it  to  a  certain  point,  and  then  to  turn  it 
loose.    On  his  way  defendant  exchanged  tiiie  horse  for  an  overcoat. 
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Held  not  larceny,  as  the  taking  was  not  wrongful,  nor  was  possession 
obtained  by  any  false  pretext,  or  with  intent  to  deprive  the  owner 
of  his  property.    Stokeley  v.  S.,  24  Tex.  App.  509,  6.  S.  W.  538. 

I  1S6.    CtaMiflcatloii. 

The  difflcully  as  to  whether  there  had  been  a  trespass  sufficient  to 
convict  of  larceny  has  arisen  in  cases  in  which,  for  his  own  purposes, 
the  owner  has  given  the  accused  custody  as  servant,  in  making  an 
exchange,  or  in  some  other  capacity ;  or  where  the  accused  received 
the  property  from  another,  and  the  doubt  was  whether  the  prose- 
cutor yet  had  sufficient  possession  to  make  the  wrongful  conversion 
a  trespass ;  or  where  the  property  had  been  delivered  to  the  accused 
by  mistake,  or  had  been  lost  and  was  found  by  him.  Let  us  examine 
these  in  the  order  named. 

I  1S7.    As  Serramt. 

(Eng.  King's  Bench,  1470.)  BILLING,  C.  J.,  said,  that  if  I  give 
my  goods  to  my  servant  to  sell  or  keep  he  cannot  take  them  feloni- 
ously, for  they  are  in  his  possession.  Anon,  10  Ed.  4,  14  pi.  10,  at 
the  end. 

(Eng.  C.  C.  R,  1487.)  Possession  and  Custody  of  Servant  Dis- 
tinguished. HUSSEY  [C.  J.]  put  the  question:  If  a  shepherd  steals 
the  sheep  which  are  in  his  charge,  or  a  butler  the  pieces  which  are 
in  his  charge,  or  servants  other  things  which  are  in  their  charge, 
whether  this  shall  be  called  felony?  And  it  seemed  to  him  that  it 
would ;  and  he  cited  a  «ease  which  was,  that  a  butler  had  stolen  cer- 
tain stuff  which  was  in  his  charge,  and  was  hanged  for  it.  HAUGH 
[J.]  cited  the  case  Adam  Goldsmith  of  London,  who  had  stolen  cer- 
tain stuff  which  was  in  his  charge  and  was  hanged  for  it.  BRIAN 
[C.  J.]  :  It  cannot  be  felony,  because  he  could  not  take  vi  &  armis 
what  he  had  charge  of.  And  the  justices  were  of  the  same  opinion, 
and  so  no  discussion,  etc.  R.  see  M.  13  Ed.  4,  f .  3 ;  P.  13  Ed.  4,  f .  9 ; 
T.  22  Ed.  3  [Fitzh.  Abr.]  Corone  256,  what  shall  be  called  felony  of 
goods.    Note  by  reporter,  Y.  B.  3  Hen.  7,  12  pi.  9,  B.  523. 

(Eng.  Common  Pleas,  1533.)  Same — ^Yorke  Puts  this  Question 
Upon  tile  Statute  21  H.  Vm.  [c.  7],  which  is  ''that  if  any  master  or 
mistress  deliver  any  goods  to  his  servant  to  keep,  who  withdraws 
himself,  and  goes  away  with  the  goods  to  the  intent  to  steal  them, 
or  if  he  embezzle  the  goods  of  his  master,  or  convert  them  to  his  own 
use,  if  the  goods  be  worth  forty  shillings,  it  shall  be  felony."  And 
a  man  delivers  a  bond  to  his  servant  to  receive  £20  of  the  obligor, 
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and  the  servant  receives  them,  and  after  that  goes  away,  or  con- 
verts them  to  his  own  use,  whether  this  be  within  the  meaning  of 
the  statute  or  not?  And  by  the  better  opinion  it  is  not,  for  he  did 
not  deliver  to  him  any  goods ;  for  a  bond  is  not  a  thing  in  value,  but 
a  chose  in  action.  Aiid  Englefielde  [J.]  said  that  if  a  man  deliver 
to  his  apprentice  wares  or  merchandises  to  sell  at  a  market  or  fair, 
and  he  sell  them,  and  receive  money  for  them,  and  go  away,  that  is 
not  within  the  statute;  for  he  had  not  it  by  the  delivery  of  his 
master,  nor  goes  oflf  with  the  things  delivered  to  him.  Quaere.  For 
the  money  was  not  delivered  to  the  servant  by  the  hands  of  his 
master,  but  of  the  obligor.  But  if  one  of  my  servants  deliver  to 
another  of  my  servants  my  goods,  and  he  go  oflf  with  them,  that  is 
felony;  for  it  shall  be  said  my  delivery.  And  Fitzherbert  [J.]  said 
that  in  the  case  of  a  bond,  by  gift  of  omnia  bona  et  catalla,  bonds 
pass.    Anon.,  Dyer  5a,  B.  524. 

(Eng.  Old  Bailey,  1664.)  Silk  Oiven  to  Work  On.  A  silk  throster 
had  men  come  to  work  in  his  own  house,  and  delivered  silk  to  one 
of  them  to  work,  and  the  workmen  stole  away  part  of  it.  It  was 
agreed  by  HYDE,  chief  justice,  KELYNG  and  WYLDE,  JJ.,  being 
there,  that  this  was  felony,  notwithstanding  the  delivery  of  it  to 
the  party,  for  it  was  delivered  to  him  only  to  work,  and  so  the  entire 
property  remained  then  only  in  the  owner,  like  the  case  of  a  butler 
who  hath  plate  delivered  to  him;  or  a  shepherd,  who  hath  sheep 
delivered,  and  thev  steal  any  of  them,  that  is  felony  at  the  common 
law.  Vid.  13  Eliz.'4,  10 ;  3  H.  VII.  12 ;  21  H.  VII.  14 ;  Accord  Poulton 
de  Pace,  126.    Anon.,  Kelyng  35,  B.  515. 

(Eng.  C.  C.  R.,  1782.)  A  Messenger  to  Deliver  Goods  Received  of 
Master,  turned  aside  on  the  way  to  a  public  drinking  house,  at  the 
invitation  of  two  men  he  met,  where  they  persuaded  him  to  open  the 
package  and  sell  the  goods,  for  which  he  received  eight  guineas.  It 
was  referred  to  the  consideration  of  the  twelve  judges,  whether  he 
was  guilty  of  a  felonious  taking  on  these  facts;  and  Hotham,  B., 
delivered  the  unanimous  opinion  of  the  judges  that  the  conviction 
was  proper;  for  the  prisoner  standing  in  the  relation  of  a  servant, 
the  possession  of  the  goods  must  be  considered  as  remaining  in  the 
master  until  and  at  the  time  of  the  unlawful  conversion  of  them  by 
the  prisoner;  the  master  was  to  receive  the  money  for  them  from 
the  customer,  and  he  could  at  any  time  have  countermanded  the 
delivery  of  them.  R.  v.  Bass,  Leach  C.  C.  No.  121,  2  East  P.  C.  566, 
698,  B.  531. 

(Eng.  C.  C.  R.,  1788.)  Messenger  with  Money  to  Buy  Goods  for 
MsLSter.  William  Watson  was  tried  on  an  indictment  containing 
three  counts;  the  first  stating  that  the  prisoner,  as  a  servant,  re- 
ceived £3  18s.,  the  money  of  JS.  Cowper,  his  late  master,  which  was 
delivered  to  him  safely  to  keep  to  the  use  of  his  said  master;  and 
26 
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that  afterwards  the  said  prisoner  withdrew  h^w^yft^^  from  his  master 
with  the  money,  with  an  intent  to  steal  the  same,  and  to  defraud  his 
said  master  thereof.  The  second  count  stated  that  the  prisoner, 
having  received  the  said  money  in  the  manner  above  stated,  and 
being  with  his  master,  had  converted  the  same  to  his  own  use ;  and 
both  concluded  against  the  form  of  the  statute.  The  third  count 
was  for  larceny  generally.  It  appeared  that  Gowper,  who  was  a 
surrogate,  had  sent  the  prisoner,  who  was  his  servant,  to  buy  some 
blank  licenses,  and  had  delivered  him  the  £3  18s.  for  that  purpose ; 
but  the  prisoner  ran  away  with  the  money,  and  being  convicted,  a 
question  was  reserved  for  the  opinion  of  the  judges,  whether  the 
evidence  supported  any  of  the  counts.  And  in  Easter  term,  1788, 
all  the  judges  but  the  chief  baron  held  that  this  case  was  not  within 
the  statute,  for  to  keep  means  to  keep  for  the  use  of  the  master,  and 
to  return  to  him.  As  to  the  count  for  larceny,  all  Hie  judges  held 
this  could  not  be  felony  at  common  law;  for  to  make  it  felony  there 
must  be  some  act  done  by  the  prisoivjer,  a  fraudulent  obtaining  of  the 
possession,  with  intent  to  steal.  K.  v.  Watson,  2  East  P.  C.  562, 
B.  532. 

(flng.  C.  C.  B.,  1793.)  Same.  Lavender  was  indicted  for  larceny 
at  common  law  of  money  belonging  to  John  Edmonds.  The  prisoner 
was  a  servant  to  Edmonds,  who  had  delivered  him  the  money  in 
question  to  carry  to  the  house  of  one  FlaMm,  and  there  to  leave  the 
same  with  him,  •  •  •  for  bills  to  be  returned  later.  He  did 
not  carry  the  money  to  Flawn  as  directed,  but  went  away  with  it, 
purchased  a  watch  and  other  things  with  part,  and  part  remained 
in  his  possession  when  he  was  apprehended.  Being  found  guilty, 
sentence  was  respited  for  the  opinion  of  the  judges,  whether  this 
were  a  felony  or  a  breach  of  trust ;  and  in  Easter  term,  1793,  ell  the 
judges  held  this  was  a  felony,  and  that  the  last  point  in  Watson's 
case  above  referred  to  was  not  law.  In  Trinity  term  following  this 
ease  was  again  under  the  consideration  of  the  judges,  when  they 
adhered  to  their  former  opinion,  and  some  said  tiiat  the  distinction 
between  tiiis  case  and  Watson's,  if  there  were  any,  was  that  in 
Watson's  case  the  money  was  not  delivered  to  the  prisoner  to  be 
paid  specifically  to  any  other  person ;  but  if  the  prisoner  had  laid 
out  his  own  money  to  the  same  amount  in  buying  licenses,  it  would 
have  been  a  compliance  with  the  order.  He  was  commissioned  to 
merchandise  with  the  money.  But  they  admitted  that  the  distinc- 
tion, if  any,  was  extremely  nice,  and  BuUer,  J.,  thought  there  was 
none,  and  recognized  the  case  of  R.  v.  Paradice,  2  East  P.  C.  565,  Mi. 
762,  before  Gould,  J.,  as  good  law.  B.  v.  Lavender,  2  East  P.  C.  566, 
B.  532. 

(Ala.  Sup.  Ct.,  1889.)  A  Farm  Hand  Took  a  Mule.  His  employer 
had  furnished  and  sent  him  with  it  to  the  field  to  plow  crops.  He 
plowed  till  sunset,  and  then  drove  the  mule  away  and  sold  it.    For 
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this  he  was  convicted  of  larceny.  He  excepts  to  the  refusal  of  the 
court  to  charge  that  "if  they  believe  the  defendant  had  charge  of 
the  mule,  and  took  it  out  of  the  plow  whilst  in  his  custody,  then  he 
is  not  guilty  of  larceny. ' '  SOMERVILLE,  J.  The  conviction  of  the 
defendant  for  larceny  was  proper  under  the  circumstances.  The 
prosecutor  had  parted  only  with  the  custody  of  the  mmle,  as  distin- 
guished from  the  possession,  which  was  still  in  him  as  owner,  al- 
tiiough  the  defendant  had  the  custody  of  the  animal  as  mere  em- 
ployee or  servant.  It  has  often  been  decided,  and  is  now  settled 
law,  that  goods  in  the  bare  charge  or  custody  of  a  servant,  are 
legally  in  the  possession  of  the  master,  and  the  servant  may  be  guilty 
of  trespass  and  larceny  by  the  fraudulent  conversion  of  such  goods 
to  his  own  use.  •  •  •  Orocheron  v.  S.,  86  Ala.  64,  5  So.  649, 
11  Am.  St.  Rep.  18,  P.  275. 

(Ind.  Sup.  Ct.,  1883.)  Same.  On  trial  for  larceny  the  court  in- 
structed the  jury:  *'If  the  jury  find  from  the  evidence  that  the 
defendant  was  in  the  employ  of  the  prosecuting  witness,  Pugh,  and 
was  working  for  Pugh  upon  his  farm,  and  that  Pugh  sent  the  de- 
fendant to  Terre  Haute  with  a  load  of  com  in  a  wagon,  with  the 
mules  charged  to  have  been  stolen,  and  that  the  defendant,  while 
he  still  had  possession  of  the  mules,  sold  them,  then  he  is  not  guilty 
of  larceny,  and  you  should  find  him  not  guilty."  Verdict,  not  guilty. 
On  appeal  by  the  state,  the  supreme  court  found  no  error  in  the 
charge,  saying:  **Pugh  sent  him  to  that  city  with  the  two  mules 
and  a  wagon,  loaded  with  corn,  directing  him  to  sell  the  com  and 
collect  the  money  for  it,  and  return  the  same  day.  The  appellee 
did  not  have  permission  to  sell  the  mules.  •  •  •  The  principle 
is  well  settled  that  to  constitute  a  larceny  there  must  be  a  felonious 
taking  of  the  property.  When  property  which  is  lawfully  in  the 
custody  of  an  employee  or  bailee  is  criminally  appropriated  to  the 
use  of  such  employee  or  bailee,  the  offense  may  be  embezzlement, 
but  it  cannot  be  larceny."    S.  v.  Wingo,  89  Ind.  204,  5  L.  499. 

(Ala.  Sup.  Ct.,  1895.)  Same.  On  trial  for  larceny  it  appeared 
that  defendant  took  prosecutor  to  the  train  for  hire ;  and  on  arriving 
there  the  prosecutor  left  with  him  a  quilt  and  requested  him  to  re- 
turn it  to  prosecutor's  house,  which  he  consented  to  do,  but  instead 
took  it  to  a  store  and  sold  it.  He  requested  the  court  to  charge  the 
jury  that  if  the  quilt  was  received  with  intent  to  deliver  it  as 
requested  and  the  intent  to  dispose  of  it  was  formed  later  they  must 
acquit.  The  request  was  refused  and  defendant  convicted,  and  the 
conviction  afiirmed  on  appeal,  on  the  ground  that  defendant  had 
mere  custody  and  not  possession.  Holbrook  v.  S.,  107  Ala.  154,  18 
So.  109,  54  Am.  St.  Rep.  65. 
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S  1S8.    "In  Jllaldncr  an  Bzohanfe." 

(Eng.  Exchequer,  1678.)    Shopkeeper  Gives  Goods  for  Inspection. 

Adjudged,  that  where  a  person  came  to  a  seamstress's  shop,  and 
asked  her  to  show  him  some  linen,  which  she  did,  and  delivered  it 
into  his  hands,  and  then  he  ran  away  with  it,  that  this  is  felony; 
i'or  though  the  goods  were  delivered  by  the  owner,  yet  they  were 
never  out  of  her  possession,  because  though  the  contract  might  be 
begun  by  asking  and  telling  the  price,  yet  it  was  not  perfected ;  and 
the  subsequent  act  of  his  running  away  plainly  shows  his  intention 
to  take  the  goods  feloniously  before  the  property  was  altered,  for 
which  he  was  indicted,  convicted,  and  executed.  B.  v.  Chissers,  T. 
Raym.  275,  3  Salk.  194  (sub  nom.  R.  v.  Summers),  B.  515,  Ke.  217. 

Aco.  C.  ▼.  Wilde.  71  Mass.  (5  Gray)  83,  66  Am.  Deo.  SSO;  Devore  v.  Territory,  2  Okl.  56S.  37 
Pac.  1O0S,  taking  team  by  permission  while  papers  were  being  drawn. 

(Eng.  C.  C.  R.,  1853.)  Gas  in  Taker's  Pipe.  Defendant  was  con^ 
victed  of  stealing  5,000  ft.  of  carburetted  hydrogen  gas,  on  proof 
that  the  owners  of  the  gas  connected  defendant's  pipe  with  their 
mains,  with  a  meter  in  his  pipe ;  and  that  he  made  a  private  connec- 
tion around  the  meter,  thereby  getting  the  gas  without  its  passing 
through  the  meter.  For  the  prisoner  it  was  contended  that  he  re- 
ceived the  gas  with  full  consent  of  the  company,  and  without  fraud, 
and  the  evidence  only  showed  fraud  in  tampering  with  the  voucher 
of  account,  not  in  obtaining  the  possession;  and  that  it  was  in  de- 
fendant's pipe  and  possession  with  the  consent  of  the  company  when 
taken.  MAULE,  J.  The  taking  was  by  turning  the  gas  into  a  new 
channel  without  the  leave  of  the  company  and  that  was  done  with 
intent  to  defraud.  LORD  CAMPBELL,  C.  J.  I  think  that  the  con- 
viction ought  to  be  affirmed  and  that  the  direction  of  the  learned 
recorder  was  most  accurate.  Gas  is  not  less  a  subject  of  larceny 
than  wine  or  oil ;  but  is  there  here  a  felonious  asportation  1  No  one 
who  looks  at  the  facts  can  doubt  it.  The  gas  no  doubt  is  supplied 
to  a  vessel  which  is  the  property  of  the  prisoner,  but  the  gas  was 
still  in  the  possession  of  the  company.  Then,  being  in  the  possession 
of  the  company  and  their  property,  it  is  taken  away  animo  furandi 
by  the  prisoner.  If  the  property  remains  in  the  company  until  it 
has  passed  the  meter,  which  is  found,  to  take  it  before  it  has  passed 
the  meter  constitutes  an  asportation.  If  the  asportation  was  with  a 
fraudulent  intent — and  this  the  jury  also  have  found — it  was  lar- 
ceny. •  •  •  Parke,  B.,  Maule,  J.,  Talfourd,  J.,  and  Martin,  B., 
concurred.  Conviction  affirmed.  B.  v.  White,  6  Cox  C.  C.  213, 
Dears.  203,  3  Car.  &  K.  363,  22  L.  J.  m.  c.  123,  17  Jur.  536,  1  W.  R. 
418,  B.  506,  C.  381,  Mii.  679. 

Ace.    C.  y.  Shaw,  $  189. 

(Eng.  C.  C.  R.,  1873.)  Delivery  at  House  on  Cash  Sale.  The  pris- 
oners met  the  prosecutor  with  a  cart-load  of  onions  and  agreed  to 
buy  them  for  £3  16s.,  cash  on  delivery  at  a  place  they  indicated.    He 
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unloaded  the  onions  and  asked  for  his  money ;  they  wanted  a  bill ; 
he  gave  it ;  they  made  a  cross  on  it,  put  on  a  penny  stamp,  said  now 
they  had  a  receipt,  and  refused  to  restore  the  onions  or  pay  the 
price.  Next  morning  they  offered  the  onions  for  sale.  The  jury 
convicted  both  of  larceny.  For  them  it  was  contended  there  was  no 
larceny  as  the  sale  was  on  credit.  KELLY,  C.  B.  1  am  of  opinion 
that  the  conviction  should  be  affirmed.  If  in  this  case  it  had  been 
intended  by  the  prosecutor  to  give  credit  for  the  price  of  the  onions, 
even  for  a  single  hour,  it  would  not  have  been  larceny;  but  it  is 
clear  that  no  credit  was  given  or  ever  intended  to  be  given.  Any 
idea  of  that  is  negatived  by  the  statement  in  the  case  that  the  pris- 
oners agreed  to  buy  for  ready  money.  In  all  such  sales  the  delivery 
of  the  thing  sold,  or  of  the  money,  the  price  of  the  thing  sold,  must 
take  place  before  the  other;  i.  e.,  the  seller  delivers  the  thing  with 
one  hand  while  he  receives  the  money  with  the  other.  No  matter 
which  takes  place  first,  the  transaction  is  not  complete  until  both 
have  taken  place.  If  the  seller  delivers  first  before  the  money  is 
paid,  and  the  buyer  fraudulently  runs  off  with  the  article,  or  if,  on 
the  other  hand,  the  buyer  pays  first,  and  the  seller  fraudulently  runs 
off  with  the  money  without  delivering  the  thing  sold,  it  is  equally 
larceny.  Mellor,  J.,  Pigott,  B.,  Denman,  J.,  and  Pollock,  B.,  con- 
curred. Conviction  affirmed.  R.  v.  Slowly,  12  Cox  C.  C.  269,  27  L.  T. 
803,  B.  516. 

(New  York  Ct.  of  App.,  1874.)  Money  Oiven  to  Pay  Bill  and 
Have  Change.  Appellant  was  convicted  of  larceny.  CHURCH, 
C.  J.  The  prosecutor  handed  the  prisoner,  who  was  a  bartender  in 
a  saloon,  a  fifty-dollar  bill  (greenback)  to  take  ten  cents  out  of  it 
in  payment  for  a  glass  of  soda.  The  prisoner  put  down  a  few  cop- 
pers upon  the  counter,  and  when  asked  for  the  change  he  took  the 
prosecutor  by  the  neck  and  shoved  him  out  doors,  and  kept  the 
money.  The  question  is  presented  on  behalf  of  the  prisoner  whether 
larceny  can  be  predicated  upon  these  facts.  There  was  no  trick, 
device,  or  fraud  in  inducing  the  prosecutor  to  deliver  the  bill;  but 
we  must  assume  that  the  jury  found,  and  the  evidence  was  sufficient 
to  justify  it,  that  the  prisoner  intended,  at  the  time  he  took  the 
bill,  feloniously  to  convert  it  to  his  own  use.  It  is  urged  that  this  is 
not  sufficient  to  convict,  because  the  prosecutor  voluntarily  parted 
with  the  possession  not  only,  but  with  the  property,  and  did  not 
expect  a  return  of  the  same  property.  This  presents  the  point  of 
the  case.  When  the  possession  and  property  are  delivered  volun- 
tarily, without  fraud  or  artifice  to  induce  it,  the  animus  furandi 
will  not  make  it  larceny,  because  in  such  a  case  there  can  be  no  tres- 
pass, and  there  can  be  no  larcenv  without  trespass.  fP.  v.  Mc- 
Donald] 43  N.  Y.  61  [Mi.  701].  But  in  this  case  I  do  not  think  the 
prosecutor  should  be  deemed  to  have  parted  either  with  the  posses- 
sion of,  or  property  in,  the  bill.  It  was  an  incomplete  transaction, 
to  be  consummated  in  the  presence  and  under  the  personal  control 
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of  the  prosecutor.  There  was  no  trust  or  confidence  reposed  in  the 
prisoner,  and  none  intended  to  be.  *  *  *  Affirmed.  Hildebrand 
V.  P.,  56  N.  Y.  394,  15  Am.  Bep.  435,  3  Thomp.  &  C.  82,  B.  519 ;  S.  C. 
in  the  court  below,  1  Hun.  19. 

(Eng.  C.  C.  R.,  1873.)  Same.  On  indictment  against  Elizabeth 
Bird  for  stealing  19s.,  property  of  Maria  Lovell,  it  was  shown  that 
said  Bird  was  the  daughter  of  a  man  who  traveled  about  to  fairs 
with  a  merry-go-round ;  that  on  the  day  in  question  the  said  Lovell 
got  into  the  merry-go-round,  which  was  then  in  charge  of  the  said 
Bird,  and  handed  to  the  said  Bird  a  sovereign  in  payment  for  the 
ride,  asking  her  to  give  her  the  change;  the  said  Bird  thereupon 
handed  to  the  said  Maria  Lovell  lid.,  and  said  she  would  give  her 
the  rest  of  the  change  when  the  ride  was  finished,  as  the  '^  merry-go- 
round"  was  then  about  to  start;  and  that  the  said  Lovell  assented 
to  this,  and  about  ten  minutes  after  when  the  ride  was  over,  she 
found  the  said  Bird,  who  was  then  attending  to  the  shooting  gallery, 
and  asked  her  for  her  change,  to  which  the  said  Bird  replied  that 
she  had  only  received  from  her  is.,  for  which  she  had  given  the 
proper  change,  and  she  declined  to  give  any  more.  Upon  these  facts 
it  was  contended  by  the  counsel  for  the  prisoner:  1,  that  the 
prisoner  could  not  be  convicted  of  stealing  the  19s.,  because  no 
specific  19s.  had  ever  been  appropriated  as  the  change  for  the 
sovereign  handed  to  the  prisoner,  nor  had  there  been  a  taking, 
either  actual  or  constructive,  of  the  19s.  from  the  said  Lovell ;  2,  that 
under  the  above  form  of  indictment  the  prisoner  could  not  be  con- 
victed of  stealing  the  sovereigi\j  and  that  even  if  the  indictment  was 
sufficient,  there  t^ras  no  evidence  of  a  felonious  taking  of  the  sover- 
eign, as  it  was  not  taken  from  Lovell  against  her  will ;  and  further, 
that  the  prisoner  could  not  be  convicted  of  larceny  of  the  sovereign 
as  a  bailee,  because,  assuming  that  there  was  any  evidence  of  a  bail- 
ment, which  was  denied,  the  bailment  was  not  to  redeliver  the  same 
money  which  was  delivered  to  the  prisoner^  COCKBURN,  C.  J. 
The  majority  of  the  judges  are  of  opinion  that  the  prisoner  was 
not  properly  convicted  of  stealing  the  19s.  charged  in  the  indict- 
ment, for  she  had  not  taken  them  from  the  prosecutrix,  and  could 
not  therefore  be  convicted  on  this  indictment.  The  majority  of  the 
judges  do  not  say  that  she  might  not  have  been  convicted  on  an 
indictment  charging  her  with  stealing  the  sovereign  if  the  issue  had 
been  properly  left  to  the  jury.  Upon  the  present  indictment,  how- 
ever, she  must  be  discharged.  Conviction  quashed.  B.  v.  Bird,  12 
Cox  C.  C.  257,  42  L.  J.  m.  c.  44,  27  L.  T.  800,  21  W.  R.  448,  C.  361. 

(Mass.  Sup.  Judicial  Ct,  1878.)  Bill  Taken  to  Change.  As  A  was 
passing  a  bar-room,  the  defendant,  a  girl,  called  him  in,  and  he,  at 
her  request,  gave  her  money  to  buy  a  bottle  of  brandy.  They  went 
upstairs  together,  and  she  said  this  bottle  would  not  be  enough  for 
the  night,  and  asked  for  more  money  with  which  to  buy  another 
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bottle.  Ay  thereupon,  gave  her  a  $20  bill  to  get  a  quart  of  brandy, 
the  price  of  which  was  $3,  not  expecting  to  receive  the  bill  back,  but 
the  change,  after  deducting  the  price  of  the  brandy.  The  defendant 
went  out  and  soon  returned  with  another  girl,  saying  she  could  not 
get  it.  The  other  girl  said  she  knew  where  to  get  it>  and  the  two 
girls  went  out  and  he  saw  no  more  of  them  or  his  money.  Upon  this 
evidence  the  defendant  was  held  properly  convicted  of  larceny.  It 
was  held  that  the  jury  was  justified  in  finding  that  A  intended 
merely  to  part  with  possession,  retaining  title.  0.  v.  Barry,  124 
Mass.  325. 

(Minn.  Sup.  Ct.,  1878.)  Keeping  the  Change  Without  Paying  the 
Bill.  Appellant  was  convicted  of  larceny.  He,  being  in  a  buggy, 
and  in  a  hurry  to  cross  the  Minnesota  river,  applied  to  one  Baldwin 
to  cross  him  over  as  quickly  as  possible,  in  order  to  enable  him  to 
reach  a  train  on  the  M.  &  St.  L.  B.  B.  While  being  ferried  hurriedly 
over,  but  before  reaching  the  opposite  shore,  he  asked  Baldwin  the 
amount  of  the  fee,  and  if  he  could  change  a  five-dollar  bill.  The 
latter  at  once  proceeded  to  count  out  the  required  amount  in  change, 
over  and  above  the  ferriage  fee,  placing  it  in  the  bottom  of  the  bug- 
gy, in  front  of  defendant,  who  was  on  the  seat.  About  this  time,  the 
boat  struck  the  shore,  and  the  ferryman  stepped  back  and  seized 
the  rope,  in  order  to  hold  the  boat,  leaving  the  money  in  the  buggy. 
Thereupon,  the  accused,  without  delivering  over  the  five-dollar  bill, 
immediately  drove  off.  COBNBLL,  J.  ••  *  It  is  immaterial  at 
what  precise  moment  of  time,  during  the  transaction,  the  felonious 
intention  was  first  formed  of  taking  and  holding  the  money  against 
the  consent  of  the  owner;  whenever  it  was  formed  and  executed, 
animo  furandi,  by  carrying  it  off,  that  moment  he  became  a  tres- 
passer, and  was  guilty  of  larceny.  That  he  may  have  had  no  wrong- 
ful intent,  in  fact,  at  the  precise  point  ^f  time  when  he  first  received 
the  money  into  his  buggy  from  Baldwin,  was  not  a  controlling  cir- 
cumstance in  determining  the  question  of  his  guilt  or  innocence  of 
the  offense  charged ;  for  the  delivery  to  him  of  the  property,  under 
the  circumstances,  was  only  a  conditional  one,  out  of  which  no  legal 
possession  nor  right  of  possession,  against  the  owner,  could  spring, 
except  upon  performance  of  the  condition.  His  retention  of  the 
money  without  such  performance,  and  against  the  consent  of  the 
owner,  was  wrongful,  and  made  him  a  trespasser;  and  if  this  was 
also  done  with  a  felonious  intent  of  stealing,  he  became  criminally 
liable.  •  •  •  Affirmed.  8.  v.  Anderson,  25  Minn.  66,  33  Am. 
Bep.  455,  P.  277. 

(Kan.  Sup.  Ct.,  1902.)  To  Make  Change.  Prosecutor  gave  de- 
fendant a  $20  gold  piece  to  change  into  currency,  put  into  a  letter, 
and  deposit  in  the  mail  at  the  postoffice  where  the  parties  then  were. 
Defendant  made  the  change,  and  put  it  into  the  letter,  and  then  re- 
fused to  deposit  the  letter  or  give  it  or  the  original  piece  to  prose- 


408  OFFENSES  AGAINST  PROPERTY.  {  129. 

cutor.  Conviction  of  grand  larceny  on  these  facts  was  affirmed. 
Everything  being  intended  to  be  done  in  the  presence  of  the  prose- 
cutor, defendant  had  only  custody.  8.  v.  Walker,  65  Kan.  92,  68 
Pac.  1095.     . 


f  1S9.    •'  In  Some  Other  Capacity." 

(Mass.  Sup.  Judicial  Ct.,  1867.)  Money  Oiven  to  Count.  HOAR, 
J.  We  are  of  opinion  that  there  was  no  evidence  to  sustain  the  in- 
dictment for  embezzlement,  and  that  the  conviction  was  wrong.  • 
•  •  The  facts  reported  in  the  bill  of  exceptions  do  not  show  that 
the  possession  of  the  owner  of  the  money  was  ever  divested.  She 
allowed  the  defendant  to  take  it  for  the  purpose  of  counting  it  in 
her  presence,  and  taking  from  it  a  dollar,  which  she  consented  to 
lend  him.  •  •  *  In  all  such  cases  the  temporary  custody,  for 
the  owner's  purposes  and  in  his  presence,  is  only  the  charge  or 
custody  of  an  agent  or  servant,  gives  no  right  of  control  against 
the  owner,  and  the  owner's  possession  is  unchanged.  Exceptions 
sustained.     C.  v.  O'Malley,  97  Mass.  584,  B.  518. 

(Cal.  Sup  Ct.,  1891.)  Money  Oiven  to  Show  Game.  Defendant 
pretended  to  be  agent  for  the  Louisiana  Lottery,  wished  to  sell 
tickets,  and  finally,  to  explain  the  methods  of  drawing.  He  spread 
on  a  table  a  paper  of  squares  and  figures,  and  asked  those  present 
to  put  down  money  so  he  might  illustrate  with  it,  claiming  he  would 
return  it  in  the  end,  but  which  he  did  not  do.  This  proof  was  held 
msufficient  to  sustain  embezzlement,  being  simple  larceny.  **If  the 
owner  puts  his  property  into  the  hands  of  another,  to  use,  or  do 
some  act  in  relation  to  it,  in  his  presence,  he  does  not  part  with  the 
possession,  and  the  conversion  of  it,  animo  furandi,  is  larceny."  Per 
DE  HAVEN,  J.    Reversed.    P.  v.  Johnson,  91  Cal.  265,  27  Pac.  663. 

Ace.  P.  V.  Shaughnessy,  110  Cal.  608,  48  Pao.  2. 

■ 

(Mass.  Sup.  Judicial  Ct.,  1891.)  Oiving  Money  to  Pay  Out  in 
Owner's  Presence.  Defendant  was  convicted  of  larceny.  Teeling 
employed  him  to  learn  the  price  of  a  piece  of  land.  The  land  agent, 
Bent,  told  him  the  price  was  $125.  Defendant  told  Teeling  the  best 
price  was  $325,  of  which  $300  was  for  the  owner,  $15  for  Bent,  and 
$10  for  defendant.  Teeling  assented,  the  deed  was  made,  the  three 
met,  defendant  approved  the  deed,  and  Teeling  counted  out  on  the 
table  $325.  Defendant  took  it  up,  counted  it,  called  Bent  into 
another  room,  gave  him  $125,  returned,  gave  Teeling  a  receipt  for 
$10,  and  kept  the  rest  of  the  money.  Defendant  excepted  to  the 
instruction  to  the  jury,  that  they  might  convict  if  they  found  de- 
fendant obtained  the  money  by  premeditated  trick,  on  the  facts  as 
above  stated.  HOLMES,  J.  *  *  *  When  defendant  took  up 
the  money  from  the  table  it  had  not  yet  passed  under  the  dominion 
of  Bent,  who  represented  the  opposite  party.     The  defendant  did 
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JLOt  receive  it  as  representing  the  opposite  party ;  he  purported  to  be 
-^L  eting  in  the  interest  of  Teeiing.     The  jury  would  have  been  war- 
I  jointed  in  finding  that  Teeiing  impliedly  authorized  the  defendant 
;  ^J^  take  up  the  money  from  the  table,  but  they  only  could  have 
,    jlj^und  that  he  allowed  him  to  do  so  for  the  purpose  of  immediately 
I    m^nsferring  the  identical  bills,  or  all  but  ten  dollars  of  them,  to  Bent 
;    ]||«^er  Teeiing 's  eyes.    Subject  to  a  single  consideration,  to  be  men- 
tncni^^  later,  there  is  no  doubt  that  in  thus  receiving  the  money  for 
oment  the   defendant  purported  at  most  to  act  as  Teeiing 's 
nt,  or  hand,  under  his  immediate  direction  and  control.    There- 
tiot  only  the  title  to  the  money,  but  the  possession  of  it,  re- 
?d  in  Teeiing  while  the  money  was  in  the  defendant's  custody. 
O'Malley,  97  Mass.  584   [above].     If  the  defendant  had  mis- 
appropriated the  whole  sum,  or  if  he  misappropriated  all  that  was 
left  after  paying  Bent,  the  offense  would  be  larceny.    C.  v.  Berry, 
99  Mass.  428  [§152].     •     •     •     The  instructions  made  the  defend- 
ant's liability  conditional  upon  his  having  obtained  the  money  from 
Teeiing  by  a  premeditated  trick  or  device.     If  he  did  so,  and  ap- 
propriated all  that  was  left  after  paying  Bent,  he  was  guilty  of 
larceny,  irrespective  of  the  question  whether  Teeiing  retained  pos- 
session, according  to  the  dicta  in  C.  v.  Barry,  124  Mass.  325,  327 
[§  127],  under  the  generally  accepted  doctrine  that  if  a  party  fraudu- 
lently obtains  possession  of  goods  from  the  owner  with  intent  at  the 
time  to  convert  them  to  his  own  use,  and  the  owner  does  not  part 
with  the  title,  the  offense  is  larceny.     Even  if  the  possession  had 
passed  to  the  defendant,  there  can  be  no  question  that  the  title  re- 
mained in  Teeiing  until  the  money  should  be  handed  to  Bent.    See 
note  to  R.  v.  Thompson,  Leigh  &  Cave,  225,  230.     In  this  case,  how- 
ever, by  the  terms  of  his  agreement  with  Teeiing,  the  defendant  had 
the  right  to  retain  ten  doUara  out  of  the  moneys  in  his  hands,  and 
it  may  be  argued  that  it  is  impossible  to  particularize  the  bills  which 
were  stolen.     •     •     *     If  the  argument  be  sound,  it  might  cause 
a  failure  of  justice  by  the  merest  technicality.    For  it  easily  might 
happen  that  there  was  no  false  pretense  in  the  case,  and  that  a 
man  who  had  appropriated  a  large  fund,  some  small  part  of  which 
he  had  a  right  to  take,  would  escape  unless  he  could  be  held  guilty 
of  larceny.     We  think  the  answer  to  the  argument  is  this.    All  the 
bills  belonged  to  Teeiing  until  the  defandant  exercised  his  right  to 
appropriate  ten  dollars  of  them  to  his  claim.    He  could  make  an  ap- 
propriation only  by  selecting  specific  bills  to  that  amount.     •     •     • 
Exceptions  overruled.    C.  v.  Lannan,  153  Mass.  287,  26  N.  E.  858, 
25  Am.  St.  Rep.  629,  11  L.  R.  A.  450,  B.  521. 

(111.  Sup.  Ct.,  1888.)  Horse  Taken  to  Peed.  On  indictment  for  the 
embezzlement  and  larceny  of  a  horse,  it  was  shown  that  defendant 
and  another  went  to  the  house  of  S.  (who  had  posted  notice  of  the 
horse  as  an  estray)  and  claimed  him.  S.  refused  to  surrender  the  horse 
until  they  made  proper  proof.     By  arrangement,  S.  and  wife  took 
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the  horse  to  a  town,  to  allow  defendant  to  prove  the  horse  by  proper 
affidavits  before  a  justice.  They  met,  and  defendant  paid  the  cost 
of  posting,  and  was  allowed  to  take  Hie  horse  to  feed  at  a  stable,  but^ 
without  permission  and  without  proving  him,  he  left  with  the  horse, 
and  disposed  of  him.  On  proof  of  these  facts  the  jury  found  de- 
fendant guilty  under  the  count  for  common  law  larceny,  which  laid 
the  property  of  the  horse  in  S.  On  error  the  vercUct  was  held  justi- 
fied.   Quinn  v.  P.,  123  111.  333,  15  N.  B.  46. 


f  ISO.    **  W1ft«re  tli«  Aoemed  B«oelTed  t]&«  Property  tron  Another." 

(Eng.  King's  Bench,  1688.)  Selling  Goods  and  Taking  Pay  for 
Master.  It  was  found  by  special  verdict,  that  the  prisoner  had  been 
employed  to  sell  goods  and  receive  money  for  his  master's  use; 
that  he  sold  a  large  parcel  of  goods ;  received  160  guineas  for  them 
from  the  pui'chaser;  deposited  ten  of  them  in  a  private  place  in 
the  chamber  where  he  slept ;  and,  on  his  being  discharged  from  his 
service,  took  away  with  him  the  remaining  150  guineas ;  but  he  had 
not  put  any  of  the  money  into  his  master's  till,  or  in  any  way  given 
it  into  his  possession.  Before  this  embezzlement  was  discovered  he 
decamped  from  his  master's  service,  leaving  his  trunk,  containing 
some  of  his  clothes  and  the  10  guineas  so  secreted,  behind  him ;  but 
he  afterwards,  in  the  night-time,  broke  open  his  master's  house,  and 
took  away  with  him  the  10  guineas  which  he  had  hid  privately  in  his 
bed-chamber ;  and  this  was  held  to  be  no  burglary,  because  the  taking 
of  the  money  was  no  felony;  for  although  it  was  the  master's  money 
in  right,  it  was  the  servant's  money  in  possession,  and  the  first 
original  act  no  felony.  B.  ▼.  Dingley,  (or  Bingley)  stated  by  counsel 
in  Bazeley's  Case,  2  Leach  No.  294,  B.  525,  and  in  argument  in  B. 
V.  Meeres,  1  Shower  53,  Ke.  177,  Mi.  684. 

(Eng.  C.  C.  B.,  1799.)  Money  Beceived  for  Employer.  The  pris- 
oner was  chief  teller  of  Esdaile  &  Hammett,  bankers,  and  was  con- 
victed of  stealing  a  bank-note  for  £100  of  them.  The  proof  was  that 
a  customer  of  the  bank  sent  £137  to  the  bank  for  deposit  to  his 
credit,  including  the  £100  note  in  question;  that  the  money  was 
handed  to  the  prisoner,  who  entered  credit  for  the  amount  in  the 
customer's  book,  and  put  the  rest  of  the  money  in  the  money-drawer 
of  the  bank,  but  put  the  £100  note  in  his  pocket.  On  case  reserved 
it  was  argued  by  counsel  for  the  prisoner  that  taking  the  note  un- 
der the  circumstances  was  not  larceny  from  the  prosecutors,  for 
they  never  had  possession  of  it.  It  was  admitted  that  deposit  in  the 
till  would  give  them  sufficient  possession  to  sustain  the  conviction, 
and  that  without  it  they  might  have  maintained  trespass  against 
anyone  who  had  taken  it  from  him,  yet,  it  was  insisted  that  the 
servant's  possession  is  not  the  possession  of  the  master  for  the  pur- 
pose of  charging  the  servant  with  stealing  the  property.    On  con- 
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sultation  among  the  judges,  some  doubt  was  at  first  entertained ;  but 
at  last  all  assembled  agreed  that  it  was  not  felony,  inasmuch  as  the 
note  was  never  in  the  possession  of  the  bankers,  distinct  from  the 
possession  of  the  prisoner,  though  it  would  have  been  otherwise  if 
the  prisoner  had  deposited  it  in  the  drawer,  and  had  afterwards 
taken  it.  And  they  thought  that  this  was  not  to  be  differed  from 
the  cases  of  B.  v.  Waite,  Leach  No.  14,  and  B.  v.  Bull,  Leach  (in 
argument)  No.  294,  which  turned  on  this  consideration,  that  the 
thing  was  not  taken  by  the  prisoner  out  of  the  possession  of  the 
owner ;  and  here  it  was  delivered  into  the  possession  of  the  prisoner. 
That  although  to  many  purposes  the  note  was  in  the  actuid  posses- 
sion of  the  masters,  yet  it  was  also  in  the  actual  possession  of  the  ser- 
vant, and  that  possession  not  to  be  impeached ;  for  it  was  a  lawful 
one.  Eyre,  C.  J.,  also  observed  that  the  cases  ran  into  one  another 
very  much,  and  were  hardly  to  be  distinguished ;  that  in  the  case  of 
B.  V.  Spears,  Leach  No.  291,  the  com  was  in  the  possession  of  the 
master  under  the  care  of  the  servant;  and  Lord  Kenyon  said  that 
he  relied  much  on  the  act  of  parliament  respecting  the  bank  not 
going  further  than  to  protect  the  bank.  Bazeley's  Case,  2  Leach  No. 
294,  2  East  P.  C.  571,  B.  525,  Ke.  305. 

(Eng.  C.  C.  B.,  1854.)  Receiving  Goal  in  lEaster's  Oart.  The 
prosecutor  sent  his  cart  by  defendant  to  the  dock  for  12  cwt.  of  coal, 
and  discovered  him  taking  out  some  in  a  basket  at  a  house  on  the 
way  back.  On  this  he  was  convicted  of  larceny  of  2  cwt.  of  coal. 
On  case  reserved  it  was  contended  for  the  prisoner  that  the  coal  had 
never  been  in  the  actual  or  constructive  possession  of  the  master. 
The  case  was  first  argued  before  Jervis,  C.  J.,  Parke,  B.,  Alderson, 
B.,  Wightman,  J.,  and  Cresswell,  J.,  who  took  time  to  consider,  and 
then  directed  that  it  should  be  argued  before  all  the  judges,  and  so 
it  was  argued  again.  LOBD  CAMPBELL,  C.  J.  •  •  *  I  am 
of  the  opinion  that  the  prisoner  has  been  properly  convicted  of 
larceny.  There  can  be  no  doubt  that,  in  such  a  case,  the  goods  must 
have  been  in  the  actual  or  the  constructive  possession  of  the  master, 
and  that,  if  the  master  had  no  otherwise  the  possession  of  them 
than  by  the  bare  receipt  of  his  servant  upon  the  delivery  of  another 
for  the  master's  use,  although  as  against  third  persons  this  is  in  law 
a  receipt  of  the  goods  by  ti^e  master,  yet  in  respect  of  the  servant 
himself  this  will  not  support  a  charge  of  larceny,  because  as  to  him 
there  was  no  tortious  taking  in  the  first  instance,  and  consequently 
no  trespass.  Therefore,  if  there  had  been  a  quantity  of  coals  deliv- 
ered to  the  prisoner  for  the  prosecutor,  and  the  prisoner,  having  re- 
mained in  the  personal  possession  of  them,  as  by  carrying  them  on 
his  back  in  a  bag,  without  anything  having  been  done  to  determine 
his  original  exclusive  possession,  had  converted  them  animo  furandi, 
he  would  have  been  guilty  of  embezzlement,  and  not  of  larceny.  But 
if  the  servant  has  done  anything  which  determines  his  original  ex- 
clusive possession  of  the  goods,  so  that  the  master  thereby  comes 
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constructively  into  possession,  and  the  servant  afterwards  converts 
them  animo  i'urandi,  he  is  guilty  of  larceny,  and  not  merely  of  a 
breach  oi  trust  at  common  law,  or  of  embezzlement  under  the  statute. 
On  this  supposition  he  subsequently  takes  the  goods  tortiously  in 
converting  them,  and  commits  a  trespass.  We  have  therefore  to 
consider  whether  the  exclusive  possession  of  the  coals  continued  with 
the  prisoner  down  to  the  time  of  the  conversion.  I  am  of  opinion 
that  this  exclusive  possession  was  determined  when  the  coals  were 
deposited  in  the  prosecutor's  cart,  in  the  same  manner  as  if  they  had 
been  deposited  in  the  prosecutor's  cellar,  of  which  the  prisoner  had 
the  charge.  •  •  •  JERVIS,  C.  J.  •  •  •  It  is  admitted  that 
the  cart  was  in  the  possession  of  the  servant  for  a  special  purpose ; 
if  he  had  taken  the  cart,  he  would  have  been  guilty  of  larceny; 
and  if  the  cart  for  this  purpose  continued  the  cart  of  the  master, 
the  delivery  of  the  coals  into  the  cart  was  a  delivery  to  the  master, 
and  makes  the  offense  larceny.  •  •  •  The  other  judges  con- 
curred. Conviction  affirmed.  R.  v.  Reed,  6  Cox  C.  C.  284,  23  L.  J. 
m.  c.  25,  Dears,  257,  2  C.  L.  R.  607,  18  Jur.  67,  2  W.  R.  190,  B.  536, 
C.  232,  Mi.  692. 

(Mass.  Sup.  Judicial  Ct.,  1892.)  A  Review  of  the  Decisions — Cash 
Dropped  into  Till  for  Etervant's  Purpose.  HOLMES,  J.  This  is  a 
complaint  for  embezzlement  of  money.  The  case  for  the  government 
is  as  follows:  The  defendant  was  employed  by  one  Sullivan  to  sell 
liquor  for  him  in  his  store.  Sullivan  sent  two  detectives  to  the  store, 
with  marked  money  of  Sullivan's,  to  make  a  feigned  purchase  from 
the  defendant.  One  detective  did  so.  The  defendant  dropped  the 
money  into  the  money  drawer  of  a  cash  register,  which  happened  to 
be  open  in  connection  with  another  sale  made  and  registered  by  the 
defendant,  but  he  did  not  register  this  sale,  as  was  customary,  and 
afterward — it  would  seem  within  a  minute  or  two — he  took  the 
money  from  the  drawer.  The  question  presented  is  whether  it  ap- 
pears, as  matter  of  law,  that  the  defendant  was  not  guilty  of  em- 
bezzlement, but  was  guilty  of  larceny,  if  of  anything.  The  defend- 
ant asked  rulings  to  that  effect  on  two  grounds :  First,  that  after  the 
money  was  put  into  the  drawer  it  was  in  Sullivan's  possession,  and 
therefore  the  removal  of  it  was  a  trespass  and  larceny ;  and  secondly, 
that  Sullivan's  ownership  of  the  money,  in  some  way  not  fully 
explained,  prevented  the  offense  from  being  embezzlement.  We  will 
consider  these  positions  successively.  We  must  take  it  as  settled 
that  it  is  not  larceny  for  a  servant  to  convert  property  delivered  to 
him  by  a  third  person  for  his  master,  provided  he  does  so  before  the 
goods  have  reached  their  destination,  or  something  more  has  hap- 
pened to  reduce  him  to  a  mere  custodian  (C.  v.  King,  9  Cush.  284) ; 
while,  on  the  other  hand,  if  the  property  is  delivered  to  the  servant 
by  his  master,  the  conversion  is  larceny.  C.  v.  Berry,  99  Mass.  428 
f  §  152]  ;  C.  V.  Davis,  104  Mass.  548.  This  distinction  is  not  very  satis- 
factory, but  it  is  due  to  historical  accidents  in  the  development  of  the 
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criminal  law,  coupled,  perhaps,  with  an  unwillingness  on  the  part  of 
the  judges  to  enlarge  the  limits  of  a  capital  offense.  2  Leach  (4th 
ed.),  843,  848,  note;  1  Leach  (4th  ed.),  35,  note;  2  East  P.  C.  568,  571. 
The  history  of  it  is  this.  There  was  no  felony  when  a  man  received 
possession  of  goods  from  the  owner  without  violence.  Glanv.,  bk.  10, 
c.  13 ;  Y.  B.  13  Edw.  IV.  9,  pi.  5 ;  3  Coke  Inst.  107.  The  early  judges 
did  not  always  distinguish  clearly  in  their  language  between  the 
delivery  of  possession  to  a  bailee  and  the  giving  of  custody  to  a 
servant,  which  indeed  later  judges  sometimes  have  failed  to  do.  E.  g. 
Littleton  in  Y.  B.  2  Edw.  IV.  15,  pi.  7 ;  3  Hen.  VII.  12,  pi.  9 ;  Ward 
V.  Macauley,  4  Term  489,  490.  When  the  peculiar  law  of  master 
and  servant  was  applied  either  to  the  master's  responsibility  or  to 
his  possession,  the  test  seems  to  have  been  whether  or  not  the  servant 
was  under  the  master's  eye,  rather  than  based  on  the  notion  of  status 
and  identity  of  person,  as  it  was  at  a  later  day.  See  Byington  v. 
Simpson,  134  Mass.  169,  170.  Within  his  house  a  master  might  be 
answerable  for  the  torts  of  his  servant,  and  might  have  possession  of 
goods  in'his  servant's  custody,  although  he  himself  had  put  the  goods 
into  the  servant's  hands;  outside  the  house  there  was  more  doubt;  as 
when  a  master  intrusted  his  horse  to  his  servant  to  go  to  market. 
Y.  B.  21  Hen.  VIL  14,  pi.  21 ;  T.  24  Edw.  III. ;  Bristol  in  Molloy,  De 
Jure  Maritimo,  bk.  2,  c.  3,  §  16 ;  Y.  B.  2  Hen.  IV.  18,  pi.  6 ;  13  Edw. 
IV.  10,  pi.  5;  s.  c.  Bro.  Abr.  Corone,  pi.  160;  Staundforde,  I.,  c.  15,  f. 
25,  c.  18,  f.  26;  1  Hale,  P.C.  505,  note.  See  Ileydon  &  Smith's  case, 
13  Coke  67,  69 ;  Drope  v.  Theyar,  Popham,  178,  179 ;  Combs  v.  Brad- 
ley, 2  Salk.  613 ;  and,  further,  42  Ass.  pi.  17,  f .  260 ;  42  Edw.  III.  11, 
pi.  13;  Ass.  Jems.  (Ed.  1690),  cc.  205,  217.  It  was  settled  by  St. 
21  Hen.  VIII.  c.  7,  that  the  conversion  of  goods  delivered  to  a  servant 
by  his  master  was  felony,  and  this  statute  has  been  thought  to  be 
only  declaratory  of  the  common  law  in  later  times,  since  the  distinc- 
tion between  the  possession  of  a  bailee  and  the  custody  of  a  servant 
has  been  developed  more  fully,  on  the  ground  that  the  custody  of 
the  servant  is  the  possession  of  the  master.  2  East  P.  C.  564,  565; 
King  V.  Wilkins,  2  Leach,  No.  223.  See  Kel>Tig,  35;  Fitzh.  Nat. 
Brev.  91  E;  Blosse's  case,  Moore  248,  Owen  52,  and  Gouldsb. 
72.  But  probably  when  the  act  was  passed  it  confirmed  the  above 
mentioned  doubt  as  to  the  master's  possession  where  the  servant  was 
intrusted  with  property  at  a  distance  from  his  master's  house  in  cases 
outside  the  statute,  that  is,  when  the  chattels  were  delivered  by  a 
third  person.  In  Dyer,  5a,  5b,  it  was  said  that  it  was  not  within  the 
statute  if  an  apprentice  ran  off  with  the  money  received  from  a  third 
person  for  his  master's  goods  at  a  fair,  because  he  had  it  not  by  the 
delivery  of  his  master.  This,  very  likely,  was  correct,  because  the 
statute  only  dealt  with  delivery  by  the  master;  but  the  case  was 
taken  before  long  as  authority  for  the  broader  proposition  that  the 
act  is  not  a  felony,  and  the  reason  was  invented  to  account  for  it  that 
the  servant  has  possession,  because  the  money  is  delivered  to  him. 
]  Hale  P.  C.  667,  668.    This  phrase  about  delivery  seems  to  have  been 
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used  first  in  an  attempt  to  distihguish  between  servants  and  bailees. 
Y.  B.  13  Edw.  IV.  10,  pi.  5 ;  Moore,  248 ;  but  as  used  here  it  is  a  per- 
verted remnant  of  the  old  and  now  exploded  notion  that  a  servant 
away  from  his  master's  house  always  has  possession.  The  old  case 
of  the  servant  converting  a  horse  with  which  his  master  had  in* 
trusted  him  to  go  to  market  was  stated  and  explained  in  the  same 
way,  on  the  ground  that  the  horse  was  delivered  to  the  servant. 
Crompton,  Just.  35b,  pi.  7.  See  King  v.  Bass,  Jjeach,  No.  121. 
Tet  the  emptiness  of  the  explanation  was  shown  by  the  fact  that  it 
still  was  held  felony  when  the  master  delivered  property  for  service 
in  his  own  house.  Kelyng,  35.  The  last  step  was  for  the  principle  thus 
qualified  and  explained  to  be  applied  to  a  delivery  by  a  third  person 
to  a  servant  in  his  master's  shop,  although  it  is  possible  at  least  that 
the  case  would  have  been  decided  differently  in  the  time  of  the 
Year  Books  (Y.  B.  2  Edw.  IV.  15  pi.  7;  Pitzh.  Nat.  Brev.  91  E.)j 
and  although  it  is  questionable  whether  on  sound  theory  the  pos- 
session is  not  as  much  in  the  master  as  if  he  had  delivered  the  prop- 
erty himself.  B.  v.  Dingley  [above J ;  Waite's  case  (1743),  2  East 
P.  C.  570,  Leach  ,  No.  14;  Bull's  case,  stated  in  B.  v.  Bazeley,  2  Leach, 
No.  294,  2  East  P.  C.  571,  572;  R.  v.  Bazeley  [above] ;  R.  v.  Masters, 

1  Den.  C.  C.  332 ;  R.  v.  Reed,  Dears.  C.  C.  257,  261,  262.  The  last 
mentioned  decisions  made  it  necessary  to  consider  with  care  what 
more  was  necessary,  and  what  was  sufficient,  to  reduce  the  servant 
to  the  position  of  a  mere  custodian.  An  obvious  case  was  when  the 
property  was  finally  deposited  in  the  place  of  deposit  provided  by 
the  master,  and  subject  to  his  control,  although  there  was  some  nice 
discussion  as  to  what  constituted  such  a  place.  R.  v.  Reed,  Dears. 
257  [above].  No  doubt  a  final  deposit  of  money  in  the  till  of  a  shop 
would  have  the  effect.  Waite's  case,  2  East  P.  C.  570,  571;  1  Leach, 
No.  14;  Bull's  case,  2  East  P.  C.  572,  2  Leach,  No.  294;  R.  v.  Bazeley, 

2  East  P.  C.  571,  574,  Leach,  No.  294  [above] ;  R.  v.  Wright,  Dears. 
&  Bell,  431,  441.  But  it  is  plain  that  the  mere  physical  presence  of 
the  money  there  for  a  moment  is  not  conclusive  while  the  servant 
is  on  the  spot  and  has  not  lost  his  power  over  it;  as,  for  infttance, 
if  the  servant  drops  it,  and  instantly  picks  it  up  again.  Such  cases 
are  among  the  few  in  which  the  actual  intent  of  the  party  is  legally 
important;  for,  apart  from  other  considerations,  the  character  in 
which  he  exercises  his  control  depends  entirely  upon  himself.  Sloan 
V.  Merrill,  135  Mass.  17,  19;  Jefferds  v.  Alvard,  151  Mass.  94,  95; 
C.  V.  Drew,  153  Mass.  588,  594.  It  follows  from  what  we  have  said 
that  the  defendant's  first  position  cannot  be  maintained,  and  that 
the  judge  was  right  in  charging  the  jury  that,  if  the  defendant 
before  he  placed  the  money  in  the  drawer  intended  to  appropriate 
it,  and  with  that  intent  simply  put  it  in  the  drawer  for  his  own  con- 
venience in  keeping  it  for  himself,  that  would  not  make  his  ap- 
propriation of  it  just  afterwards  larceny.  The  distinction  may  be 
arbitrary,  but,  as  it  does  not  affect  the  defendant  otherwise  than  by 
giving  him  an  opportunity,  whichever  offense  he  was  convicted  of. 
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to  contend  that  he  should  have  been  convicted  of  the  other,  we  have 
the  less  uneasiness  in  applying  it.  With  regard  to  the  defendant's 
second  position,  we  see  no  ground  for  contending  that  the  detective 
in  his  doings  was  a  servant  of  Sullivan,  or  that  he  had  not  a  true 
possession  of  the  money,  if  that  question  were  open,  which  it  is  not. 
The  only  question  reserved  by  the  exceptions  is  whether  Sullivan's 
ownership  of  the  money  prevented  the  defendant's  act  from  being 
embezzlement.  •  •  •  Exceptions  overruled.  0.  v.  Ryan,  155 
Mass.  523,  30  N.  E.  364,  31  Am.  St.  Rep.  560, 15  L.  R.  A.  317,  B.  543, 
F.  299,  Mi.  695n. 

Am  to  embeszlement  in  general,  Me  9 162. 


9  181.    *«I>«UT«red  by  Mistake." 

(Eng.  C.  C.  R.,  1827.)  Letter  Meant  for  One  of  Same  Name. 
James  Mueklow  was  convicted  of  larceny  of  a  bill  of  exchange  sent 
by  mail,  addressed  to  James  Mueklow,  St.  Martin's  Lane,  Birming- 
ham, near  which  defendant  lived,  delivered  by  the  postman  to  de- 
fendant's father,  and  by  him  to  defendant,  who  obtained  the  cash 
on  it.  It  was  intended  by  the  sender  for  another  James  Mueklow, 
then  of  New  Hall  St.,  Birmingham,  in  payment  for  goods  sold  by 
him  to  the  sender,  and  a  letter  was  inclosed  with  the  bill.  The 
judges  held  this  conviction  wrong,  on  the  ground  that  it  did  not 
appear  that  the  prisoner  had  any  animus  furandi  when  he  first  re- 
ceived the  letter;  and  a  pardon  was  recommended.  B.  v.  MuckloWi 
1  Moody  C.  C.  160,  B.  547. 

(Ore.  Sup.  Ct.,  1880.)  Defendant  Asked  Change  for  $10  Gold- 
Piece.  Prosecutor  gave  him  for  it  what  both  supposed  to  be  a  roll 
of  10  silver  dollars,  but  what  both  discovered  later  were  $20  gold- 
pieces.  Conviction  of  larceny,  on  instruction  that  conversion  and 
refusal  to  make  restitution  on  subsequent  discovery  of  the  mistake 
would  be  larceny,  was  approved  and  a£Srmed.  8.  v.  Ducker,  8  Ore. 
394,  34  Am.  Rep.  590. 

Ace  WolfBteln  y.  P.,  6  Hun,  (N.  Y.)  ISl.  84  Am.  Rap.  501n,  B.  M9. 

Contntt  Cooper  y.  O.,  110  Ky.  128,  W  S.  W.  MB. »  Ky.  Law  a  10t7,  fi8  L.  B.  A.  186-d,  06  Am. 
St.  Uep.  480;  Fuloher  y.  S..  88  Tex.  Cr.  R  681«  86  S.  W.  686. 

(Eng.  C.  C.  R.,  1885.)  Mistake— £1  Loaned  for  Is.  The  prisoner 
was  convicted  of  larceny  on  proof  that  after  dark  he  asked  the 
prosecutor  to  loan  him  a  shilling  till  next  day,  on  which  prosecutor 
took  from  his  pocket  and  delivered  to  the  prisoner  a  coin,  which 
both  supposed  to  be  a  shilling,  but  which  was  in  fact  a  sovereign; 
and  that  when  the  prisoner  afterwards  discovered  what  it  was  he 
immediately  determined  to  and  did  appropriate  it,  had  it  changed, 
and  later  denied  receiving  it.  SMITH,  J.  •  •  •  To  constitute 
the  crime  of  larceny  at  common  law,  in  my  judgment,  there  must  be 
a  taking  and  carrying  away  of  a  chattel  against  the  will  of  the 
owner,  and  at  the  time  of  such  taking  there  must  exist  a  felonious 
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intent  in  the  mind  of  the  taker.  If  one  or  both  of  the  above  elements 
be  absent,  there  cannot  be  larceny  at  common  law.  The  taking 
must  be  under  such  circumstances  as  would  sustain  an  action  of 
trespass.  If  there  be  a  bailment  or  delivery  of  the  chattel  by  the 
owner,  inasmuch  as,  among  other  reasons,  trespass  will  not  lie,  it  is 
not  larceny  at  common  law.  •  •  •  In  the  present  case  it  seems 
to  me,  in  the  first  place,  that  the  coin  was  not  taken  against  the 
will  of  the  owner,  and  if  this  be  so,  in  my  judgment  it  is  suflScient 
to  show  that  there  was  no  larceny  at  common  law ;  and  secondly,  it 
being  conceded  that  there  was  no  felonious  intent  in  the  prisoner 
when  he  received  the  coin,  this,  in  my  judgment,  is  also  fatal  to  the 
act  being  larceny  at  common  law.  •  •  •  The  finder  of  a  chattel 
may  be  guilty  of  larceny  at  common  law;  but  how  does  that  show 
that  the  finder  out  of  a  mistake  may  also  be  guilty  of  such  a  crime  ? 
A  mistake  is  not  a  chattel.  The  chattel  (namely,  the  coin)  in  this 
case  never  was  lost;  then  how  could  it  be  found?  In  my  judgment 
the  argument  upon  the  point  for  the  crown  is  wholly  fallacious  and 
fails.  It  was  further  urged  for  the  crown  that  the  present  case  was 
covered  bv  authoritv,  and  the  cases  of  Cartwright  v.  Green,  8  Ves. 
405  [§  1321,  and  Merry  v.  Green,  7  M.  &  W.  623  [§  132],  were  cited 
in  this  behalf.  I  fail  to  see  that  either  case  is  an  authority  for  the 
point  insisted  upon  by  the  crown.  •  •  •  In  my  judgment  a  man 
who  honestly  receives  a  chattel  by  delivery  thereof  to  him  by  its  true 
owner  cannot  be  found  guilty  of  larceny  at  common  law,  and  in  my 
opinion  the  prisoner  in  this  case  is  not  guilty  of  that  offense.  The 
second  point  has  now  to  be  considered,  namely,  was  he  guilty  of 
larceny  as  a  bailee  within  the  true  intent  of  §  3  of  24  &  25  Vict.  c.  96? 
To  constitute  a  person  bailee  of  a  chattel  there  must  be  a  bailment. 
•  •  •  R.  V.  Hassall,  L.  &  C.  58,  is  an  express  authority  to  the 
effect  that  a  person  is  not  a  bailee  within  the  statute  unless  he  is 
under  obligation  to  return  the  identical  chattel  deposited  with  him. 
In  my  judgment  the  prisoner  was  not  a  bailee  of  the  sovereign  for 
the  reasons  above  given.  I  am  fully  alive  to  the  remark  which  has 
been  made,  that  if  the  present  case  is  not  one  of  larceny,  it  should 
be.  Whether  this  remark  is  well  founded  or  not  I  do  not  pause  to 
inquire ;  but  it  seems  to  me  that  the  observations  of  Bramwell,  B.,  in 


§134],  on  this  head  are  well 
Concurring  opinions  were  de- 
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worthy  of  consideration, 
livered  by  Mathew,  Field.  Manisty,  and  Stephen,  J  J.  Day  and  Wills, 
JJ.,  also  concurred.]  CAVE,  J.  •  •  •  The  thief  must  take  the 
goods  into  his  possession  with  the  intention  of  depriving  the  owner 
of  them.  If  he  has  got  the  goods  lawfully  into  his  possession  before 
the  intention  of  depriving  the  owner  of  them  is  formed,  there  is 
no  larceny.  Applying  that  principle  to  this  case,  if  the  prisoner  ac- 
quired lawful  possession  of  the  sovereign  when  the  coin  was  actually 
handed  to  him  by  the  prosecutor,  there  is  no  larceny,  for  at  that 
time  the  prisoner  did  not  steal  the  coin;  but  if  he  only  acquired 
possession  when  he  discovered  the  coin  to  be  a  sovereign,  then  he  is 


i  131.  LARCENY.  417 

guilty  of  larceny,  for  at  that  time  he  knew  that  he  had  not  the  con- 
sent of  the  owner  to  his  taking  possession  of  the  sovereign  as  his  own, 
and  the  taking  under  those  circumstances  was  a  trespass.  It  is  con- 
tended that,  as  the  prosecutor  gave  and  the  prisoner  received  the 
coin  under  the  impression  that  it  was  a  shilling  and  not  a  sovereign, 
the  prosecutor  never  consented  to  part  with  the  possession  of  the 
sovereign,  and  consequently  there  was  a  taking  by  the  prisoner  with- 
out his  consent ;  but  to  ray  mind,  it  is  impossible  to  come  to  the  con- 
clusion that  at  the  time  when  the  sovereign  was  handed  to  him,  the 
prisoner,  who  was  then  under  a  bona  fide  mistake  as  to  the  coin,  can 
be  held  to  have  been  guilty  of  a  trespass  in  taking  that  which  the 
prosecutor  gave  him.  It  seems  to  me  that  it  would  be  equally  logical 
to  say  that  the  prisoner  would  have  been  guilty  of  a  trespass  if  the 
prosecutor,  intending  to  slip  a  shilling  into  the  prisoner's  pocket 
without  his  knowledge,  had  by  mistake  slipped  a  sovereign  in  in- 
stead of  a  shilling.  The  only  point  which  can  be  made  in  favor  of 
the  prosecution,  so  far  as  I  can  see,  is  that  the  prisoner  did  not 
actually  take  possession  until  he  knew  what  the  coin  was  of  which 
he  was  taking  possession,  in  which  case,  as  he  then  determined  to 
deprive  the  prosecutor  of  his  property,  there  was  a  taking  possession 
simultaneously  with  the  formation  of  that  intention.  Had  the  coin 
been  a  shilling,  it  is  obvious  that  the  prisoner  would  have  gained 
the  property  in  and  the  possession  of  the  coin  when  it  was  handed 
to  him  by  the  prosecutor ;  as  there  was  a  mistake  as  to  the  identity  of 
the  coin  no  property  passed,  and  the  question  is  whether  the  pos- 
session passed  when  the  coin  was  handed  to  the  prisoner  or  when 
the  prisoner  first  knew  that  he  had  got  a  sovereign  and  not  a  shilling. 
There  are  four  cases  which  it  is  important  to  consider.  •  •  • 
Here  his  honor  reviewed  Cartwright  v.  Green,  §  132 ;  Merry  v.  Green, 
§  132;  R.  V.  Mucklow  (above,  which  he  discredited) ;  and  R.  v.  Mid- 
dleton,  §  134.  In  this  case,  Ashwell  did  not  hold  himself  out  as 
being  willing  to  assume  the  responsibilities  of  a  possessor  of  the 
coin,  whatever  its  value  might  be ;  nor  can  I  infer  that  at  the  time 
of  the  delivery  he  agreed  to  be  responsible  for  the  safe  custody  and 
return  of  the  sovereign.  As  therefore  he  did  not  at  the  time  of  the 
delivery  subject  himself  to  the  liabilities  of  the  borrower  of  a  sover- 
eign, so  also,  I  think,  that  he  is  not  entitled  to  the  privileges  attend- 
ing the  lawiful  possession  of  a  borrowed  sovereign.  When  he  dis- 
covered that  the  coin  was  a  sovereign,  he  was,  I  thiniv,  bound  to 
elect,  as  a  finder  would  be,  whether  he  would  assume  the  responsi- 
bilities of  a  possessor;  but  at  the  moment  when  he  was  in  a  position 
to  elect,  he  also  determined  fraudulently  to  convert  the  sovereign 
to  his  own  use;  and  I  am  therefore  of  opinion  that  he  falls  within 
the  principle  of  R.  v.  Middleton,  L.  R.  2  C.  C.  45  f§134],  and  was 
guilty  of  larceny  at  common  law.  For  these  reasons,  I  am  of  opinion 
that  the. conviction  was  right.  [Concurring  opinions  were  delivered 
by  Lord  Coleridge,  C.  J.,  and  Denman,  J.  Grove  and  Hawkins.  JJ., 
Pollock  and  Huddleston,  BB.,  also  concurred.]  K.  v.  Ashwell,  L.  R. 
27 
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16  Q.  B.  D.  190,  55  L.  J.  m.  c.  65,  53  L.  T.  773,  34  W.  R.  297,  16  Cox 
C.  C.  1,  50  J.  P.  181,  B.  566,  Ke.  292,  Mi.  751n. 

(Eng.  G.  C.  R.,  1886.)  Overpaid  by  Blistake.  Case  reserved  on 
verdict  of  guilty  of  larceny  directed  by  the  recorder,  on  proof  that 
defendant  was  a  workman  in  a  factory,  and  found  the  pay  in  his 
envelope  short,  whereon  he  made  complaint,  and  in  the  adjustment  he 
was  accidentally  given  the  envelope  of  another  workman,  who  was 
also  seeking  adjustment,  and  on  the  jury  finding  specially  that  when 
the  prisoner  received  the  last  envelope  he  did  not  know  it  did  not 
belong  to  him,  but  having  received  it  innocently,  he  afterwards 
discovered  the  error  and  fraudulently  appropriated  the  money. 
HAWKINS,  J.  The  old  rule  of  law  was  not  questioned  by  any  of 
the  judges  in  R.  v.  Ashwell  [above].  This  case  is  altogether  differ- 
ent, for  here  the  recorder  told  the  jury  that  if  the  prisoner  received 
the  7s.  ll^d.  innocently,  and  afterwards  appropriated  it  to  his  own 
use,  he  was  guilty  of  larceny.  It  is  perfectly  clear  to  me  that  that 
direction  could  not  be  right,  and  that  the  learned  recorder  misap- 
prehended the  rule  of  law.  [Coleridge,  C.  J.,  Manisty,  Day,  and 
Grantham,  J  J.,  gave  concurring  opinions.]  Conviction  quashed.  R. 
V.  Flowers,  16  Q.  B.  D.  643,  16  Cox  C.  C.  33,  55  L.  J.  m.  c.  179,  54  L. 
T.  547,  34  W.  R.  367,  50  J.  P.  648,  B.  574,  C.  229. 


S  13».    •*FlndJnir  iHMt  Property." 

LORD  COKE  says,  **If  one  lose  his  goods  and  another  find  them, 
though  he  convert  them  *animo  furandi,'  to  his  own  use,  it  is  not 
larceny,  for  the  first  taking  is  lawful.  So  if  one  find  treasure  trove, 
or  waif,  or  stray,  and  convert  them  ut  supra,  it  is  no  larceny,  both 
in  respect  of  the  finding,  and  also  for  that  'dominus  rerum  non  ap- 
paret.'  *'  3d  lust.  108.  The  only  authority  given  is  Fitz.  Abr. 
Corone  187,  265,  22  Ass.  99,  22  Ed.  III. 

LORD  HALE  says :  *  *  If  A  find  the  purse  of  B  in  the  highway  and 
takes  it  and  carries  it  away,  and  hath  all  the  circumstances  that 
may  prove  it  to  be  done  animo  f urandi,  as  denying  it  or  secreting  it, 
yet  it  is  not  felony.  The  like  in  case  of  taking  of  a  wreck  or  treasure 
trove,  or  a  waif  or  stray."    1  Hale  P.  C.  506. 

(EDg.  Ct.  of  Chancery,  1802.)  Money  Found  in  Bureau  Beceived 
to  Mend.  This  was  a  bill  for  discovery  in  aid  of  a  suit  at  law  by 
plaintiff  against  defendants,  and  stated  that  Ann  Cartwright  died 
possessed  of  a  bureau,  in  a  secret  part  of  which  she  had  concealed 
900  guineas  in  specie ;  that  after  her  death  Richard  Cartwright,  her 
personal  representative,  let  the  bureau  to  his  brother,  Henry,  who 
took  it  to  the  East  Indies  and  brought  it  back,  the  contents  re- 
maining still  undiscovered;  it  was  then  sold  to  Dick  for  three 
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guineas,  who  delivered  it  to  the  defendant  Green,  a  carpenter,  for 
the  purpose  of  repairing  it.  Green  employed  a  person  named  Hil- 
lingworth,  who  found  out  the  money  and  received  a  guinea  for  his 
trouble,  and  the  whole  sum  of  900  guineas  was  possessed  by  tiie 
three  defendants,  Green,  his  wife,  and  Elizabeth  Sharpe,  who  se- 
creted and  converted  it  to  their  own  use.  Defendants  demurred, 
because  the  discovery  might  subject  them  to  a  criminal  prosecution. 
LORD  CHANCELLOR  [ELDON].  This  case  involves  a  very  deli- 
cate consideration  in  equity,  for,  whatever  was  the  old  doctrine  as 
to  larceny,  distinctions  have  been  taken  in  late  cases,  which  make  it 
frequently  the  subject  of  very  nice  consideration  whether  the  taking 
,is  a  trespass  or  only  a  breach  of  trust.  I  have  looked  into  the  books 
eLnd  have  talked  with  some  of  the  judges  and  others,  and  I  have  not 
found  in  any  one  person  a  doubt  that  this  is  a  felony.  To  constitute 
felony  there  must  of  necessity  be  a  felonious  taking.  Breach  of 
trust  will  not  do.  But  from  all  the  cases  in  Hawkins  there  is  no 
doubt,  this  bureau  being  delivered  to  the  defendant  for  no  other 
purpose  than  repair,  if  hQ  broke  open  any  part  which  it  was  not 
necessary  to  touch  for  the  purpose  of  repair  but  with  an  intention 
to  take  and  appropriate  to  his  own  use  what  he  should  find,  that  is 
a  felonious  taking  within  the  principle  of  all  the  modern  cases,  as 
not  being  warranted  by  the  purpose  for  which  it  was  delivered.  If 
a  pocket-book  containing  bank  notes  was  left  in  the  pocket  of  a  coat 
sent  to  be  mended,  and  the  tailor  took  the  pocket-book  out  of  the 
pocket  and  the  notes  out  of  the  pocket-book,  there  is  not  the  least 
doubt  that  is  a  felony.  So,  if  the  pocket-book  was  left  in  a  hackney 
coach,  if  ten  people  were  in  the  coach  in  the  course  of  the  day,  and 
the  coachman  did  not  know  to  which  of  them  it  belonged,  he  acquires 
it  by  finding  it  certainly,  but  not  being  intrusted  with  it  for  the  pur- 
pose of  opening  it;  and  that  is  a  felony  according  to  the  modern 
cases.  •  •  •  Demurrer  allowed.  Cartwright  v.  Green,  8  Ves. 
405,  C.  214. 

(Eng.  Exchequer,  1841.)  Money  Found  in  a  Bureau  Boiight. 
Trespass  for  assault  and  false  imprisonment.  Pleas :  1,  not  guilty ; 
and,  2,  that  plaintiff  had  stolen  a  purse  filled  with  coin,  for  which 
defendants  caused  him  to  be  taken  by  a  peace  officer.  On  the  trial 
it  appeared  that  plaintiff  bought  an  old  secretary  at  auction  sale 
for  £1,  6s.,  that  he  afterwards  found  the  purse  and  money  in  a 
secret  drawer  of  the  secretary,  and  he  claimed  that  the  sale  was 
with  contents  if  any.  The  trial  judge  told  the  jury  that  as  the  prop- 
erty was  delivered  to  the  plaintiff  as  purchaser,  there  was  no  felo- 
nious taking,  left  them  to  assess  the  damages,  and  they  found  for 
plaintiff,  £50.  Motion  for  new  trial  or  nonsuit.  PARKE,  B.  • 
•  •  A  fact  was  deposed  to  on  the  part  of  the  plaintiff  which  ought 
to  have  been  left  to  the  jury,  and  which,  if  believed  by  them,  would 
have  given  a  colorable  right  to  him  to  the  contents  of  the  secretary 
as  well   as  to   the   secretary  itself;  viz.,   the   declaration   of  the 
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auctioneer  that  he  sold  all  that  the  piece  of  furniture  contained  with 
the  article  itself;  and  then  the  abstraction  of  the  contents  could  not 
have  been  felonious.  There  must  therefore  be  a  new  trial,  and  not  a 
nonsuit.  But  if  we  assume,  as  the  defendant's  case  was,  that  the 
plaintiff  had  express  notice  that  he  was  not  to  have  any  title  to  the 
contents  of  the  secretary  if  there  happened  to  be  anything  in  it,  and 
indeed  without  such  express  notice,  if  he  had  no  ground  to  believe 
that  he  had  bought  the  contents,  we  are  all  of  opinion  that  there  was 
evidence  to  make  out  a  case  of  larceny.  It  was  contended  that  there 
was  a  delivery  of  the  secretary  and  the  money  in  it  to  the  plaintiff 
as  his  own  property,  which  giive  him  a  lawful  possession,  and  that 
his  subsequent  misappropriation  did  not  constitute  a  felony.'  But  it 
seems  to  us  that,  though  there  was  a  delivery  of  the  secretary,  and 
a  lawful  property  in  it  ther»^by  vested  in  the  plaintiff,  there  was 
no  delivery  so  as  to  give  a  lawful  possession  of  the  purse  and  money. 
The  vendor  had  no  intention  to  deliver  it,  nor  vendee  to  receive  it; 
both  were  ignorant  of  its  existence;  and  when  the  plaintiff  dis- 
covered that  there  was  a  secret  drawer  containing  the  purse  and 
money,  it  was  a  simple  case  of  finding,  and  the  law  applicable  to 
all  cases  of  finding  applies  to  this.  The  old  rule,  that  *'if  one  lose 
his  goods  and  another  find  them,  though  he  convert  them  auimo 
f urandi  to  his  own  use,  it  is  no  larceny, ' '  has  undergone  in  more  re- 
cent times  some  limitations;  one  is,  that  if  the  finder  knows  who  the 
owner  of  the  lost  chattel  is,,  or  if,  from  any  mark  upon  it  or  the 
circumstances  under  which  it  is  found,  the  owner  could  be  reason- 
ably as(*ertained,  then  the  fraudulent  conversion  animo  furandi 
constitutes  a  larceny.  •  •  •  New  trial  granted.  All  concurred. 
Merry  v.  Green,  7  Mes.  &  Wels.  623, 10  L.  J.  m.  e.  154,  H.  548.  C.  217, 
Mi.  715. 

(N.  Y.  Sup.  Ct.,  1817.)  Same— Trunk  Lost  from  Stage.  On  trial 
for  larceny  of ,a  trunk  and  contents,  found  on  the  highway  by  de- 
fendant, he  was  convicted.  The  case  arises  here  on  habeas  corpus. 
SPENCER,  J.  •  •  •  The  court  below  instructed  the  jury  that 
if  the  prisoner  took  the  trunk  with  intention  to  steal  it,  they  ought 
to  find  him  guilty,  and  that  in  determining  that  question  they  had  a 
right  to  take  into  consideration  the  prisoner's  subsequent  conduct 
as  well  as  all  the  circumstances  of  the  case.  We  assume  it  as  an 
undisputed  fact  that  the  prisoner  found  the  trunk  bona  fide,  and  con- 
seqiuvntly  that  it  had  been  lost  by  its  proprietor;  and  we  proceed  on 
the  ground  that  if  any  subsequent  embezzlement  of  the  contents 
of  the  trunk  would  make  the  act  a  larceny  of  these  articles,  that  then 
the  conviction  is  correct.  But  the  court  are  of  opinion  that  the  bona 
fide  finder  of  a  lost  article  or  of  a  lost  trunk  containing  goods,  cannot 
be  guilty  of  larceny  by  any  subsequent  act  of  his  in  concealing  and 
appropriating  to  his  own  use  the  article  or  the  contents  of  the  trunk 
thus  found.  In  Butler's  Case  in  28  Elizabeth  this  doctrine  is  fully 
established.    In  that  case  it  was  decided  that  the  intent  to  steal  must 
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be  when  it  comes  to  the  hands  or  possession  of  the  party ;  for  if  he 
hath  the  possession  of  it  once  lawfully,  though  he  hath  animum 
furandi  afterwards  and  carry  it  away,  it  is  no  larceny.    3  Inst.  107. 

•  •  •  There  can  be  no  trespass  in  taking  a  chattel  found  in  the 
highway,  and  the  finder  has  a  right  to  keep  the  possession  against 
everyone  but  the  true  owner.  How  then  can  it  be  said  that  a  thing 
found  bona  fide  and  of  which  the  finder  had  a  right  to  take  pos- 
session, shall  be  deemed  to  be  taken  feloniously  in  consequence  of 
a  subsequent  conversion  by  denying  and  secreting  it,  with  an  in- 
tention to  appropriate  it  to  the  use  of  the  finder?  *  •  •  No 
fraud  is  practiced  on  anyone  in  first  acquiring  the  possession.  It, 
therefore,  never  can  be  a  question  for  the  jury,  how  far  forth  a 
person  who  found  a  chattel  intended  to  find  it  for  the  purpose  of 
stealing  it.  The  very  nature  of  the  case  excludes  a  premeditated  or 
already  formed  intention  to  steal.  That  depends  as  matter  of  fact 
upon  a  variety  of  circumstances,  such  as  the  value,  the  facility  of  con- 
cealment, etc.,  which  are  matters  of  after  consideration.  Hence,  we 
do  not  find  a  single  case  in  the  reports  of  criminal  trials,  or  in  the 
treatises  on  criminal  law,  in  which  it  has  ever  been  intimated  that 
a  person  actually  finding  a  chattel  has  been  held  to  have  stolen  it, 
from  the  circumstance   of  denial,   concealment,  or  appropriation. 

*  •  *  Thompson,  C.  J.,  dissented.  Prisoner  discharged.  P.  v. 
Anderson,  14  Johns.  294,  7  Am.  Dec.  462,  5  L.  445. 

(Eng.  C.  C.  R.,  1849.)  The  Prisoner  Found  a  Bank-note  on  the 
Highway  and  Picked  it  up  Intending  to  Use  it.  As  he  meant  to 
appropriate  it  when  he  first  saw  it,  he  was  convicted  of  larceny, 
though  there  was  nothing  on  the  note  to  indicate  who  the  owner 
was,  and  the  prisoner  knew  of  no  means  of  finding  him.  PARKE, 
B.  *  •  *  The  rule  of  law  on  this  subject  seems  to  be,  that  if  a 
man  find  goods  that  have  been  actually  lost,  or  are  reasonably  sup- 
posed by  him  to  have  been  lost,  and  appropriates  them  with  intent  to 
take  the  entire  dominion  over  them,  really  believing  when  he  takes 
them  that  the  owner  cannot  be  found,  it  is  not  larceny.  But  if  he 
takes  them  with  the  like  intent,  though  lost  or  reasonably  supposed 
to  be  lost,  but  reasonably  believing  that  the  owner  can  be  found, 
it  is  larceny.  *  *  •  It  would  probably  be  presumed  that  the 
taker  would  examine  the  chattel  as  an  honest  man  ought  to  do,  at  the 
time  of  taking  it,  and  if  he  did  not  restore  it  to  the  owner,  the  jury 
might  conclude  that  he  took  it,  when  he  took  complete  possession  ot 
it,  animo  furandi.  The  mere  taking  it  up  to  look  at  it  would  not  be  a 
taking  possession  of  the  chattel.  To  apply  these  rules  to  the  present 
case:  the  first  taking  did  not  amount  to  larceny,  because  the  note 
was  really  lost,  and  there  was  no  mark  on  it  or  other  circumstance 
to  indicate  then  who  was  the  owner,  or  that  he  might  be  found,  nor 
any  evidence  to  rebut  the  presumption  that  would  arise  from  the 
finding  of  the  note  as  proved,  that  he  believed  the  owner  could  not 
be  found,  and  therefore  the  original  taking  was  not  felonious:  and 
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if  the  prisoner  had  changed  the  note  or  otherwise^  disposed  of  it 
before  notice  of  the  title  of  the  real  owner,  he  clearly  would  not  have 
been  punishable;  but  after  the  prisoner  was  in  possession  of  the 
note,  the  owner  became  known  to  him,  and  he  then  appropriated  it 
animo  furandi,  and  the  point  to  be  decided  is  whether  that  was  a 
felony.  Upon  this  question  we  have  felt  considerable  doubt.  If  he 
had  taken  the  chattel  innocently,  and  afterwards  appropriated  it 
without  knowledge  of  the  ownership,  it  would  not  have  been  larceny ; 
nor  would  it,  we  think,  if  he  had  done  so,  knowing  who  was  the 
owner,  for  he  had  the  lawful  possession  in  both  cases,  and  the  con- 
version would  not  have  been  a  trespass  in  either.  But  here  the 
original  taking  was  not  innocent  in  one  sense,  and  the  question  is 
does  that  make  a  difference  ?  We  think  not ;  it  was  dispunishable  as 
we  have  already  decided,  and  though  the  possession  was  accompanied 
by  a  dishonest  intent,  it  was  still  a  lawful  possession  and  good 
against  all  but  the  real  owner,  and  the  subsequent  conversion  was 
not  therefore  a  trespass  in  this  case  more  than  the  others,  and  con- 
sequently no  larceny.  We  therefore  think  that  the  conviction  was 
wrong.  R.  v.  Thurbom,  1  Den.  C.  C.  387,  T.  &  M.  67,  2  Car.  &  K. 
831,  13  Jur.  499,  18  L.  J.  m.  c.  140,  B.  551,  2  B.  &  H.  18,  C.  332, 
Ke.  276,  Mi.  720 ;  s.  c.  sub.  nom.  R.  v.  Wood,  3  Cox  C.  C.  453. 

(Eng.  C.  C.  R.,  1851.)  Same— Marked  with  Owner's  Name.  Mr. 
Collis  lost  a  £50  note  of  the  bank  of  England  marked  **Mrs.  Collis." 
There  were  few  if  any  others  of  that  name  in  the  city,  and  he  was 
well  known.  He  immediately  notified  the  police,  and  circulated 
hand-bills,  offering  a  reward  for  return  of  the  note.  Two  days  later 
(Monday)  the  prisoner  inquired  of  the  police  if  there  was  not  a 
reward  offered  for  the  return  of  a  lost  note,  said  he  kept  shop  and 
might  have  it  presented  to  him,  asked  if  the  number  were  known, 
and  promised  to  give  notice  if  he  learned  of  it;  later  the  same  day 
he  inquired  of  another  shopkeeper  if  the  finder  would  be  justified 
in  keeping  the  note,  and  was  told  he  would  not;  still  later  the  same 
day  he  passed  the  note  for  50  sovereigns  in  gold,  and  when  appre- 
hended gave  inconsistent  explanations  as  to  where  he  got  the  gold 
found  with  him,  and  finally  said  he  took  the  note  in  change  from  a 
tall  stranger.  The  judge  directed  the  jury  that  if  the  prisoner  knew 
the  owner  or  reasonably  believed  he  could  be  found  at  the  time  when 
he  first  resolved  to  appropriate  the  note  to  his  own  use — to  exercise 
complete  dominion  over  it — he  was  guilty  of  larceny,  as  there  was 
no  evidence  of  any  other  person  having  the  note  after  it  was  lost. 
Verdict,  guilty.  LORD  CAMPBELL,  C.  J.  I  am  of  opinion  that 
this  conviction  cannot  be  supported.  Larceny  supposes  a  taking 
animo  f urandi.  There  must  always  be  a  taking ;  but  in  the  present 
case  it  is  quite  consistent  with  the  direction  of  the  learned  Recorder 
that  the  prisoner  might  be  guilty  of  larceny  though,  when  he  took 
possession  of  it,  with  a  full  knowledge  of  the  nature  of  the  chattel, 
he  honestlv  intended  to  return  it  to  the  owner  whensoever  he  should 
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be  found ;  because  he  puts  it  that  the  important  question  is,  at  what 
time  the  prisoner  first  resolved  to  appropriate  it  to  his  own  use. 
But  when  was  the  taking^  It  is  said  that  whenever  he  changed  his 
mind,  and  formed  the  dishonest  purpose  of  appropriating  the  note 
to  his  own  use,  that  then  he  took  it  constructively  from  the  posses- 
sion of  the  owner;  but  that  dishonest  purpose  may  have  first  come 
into  his  mind  when  he  was  lying  in  bed  at  a  distance  of  many  miles 
from  the  place  where  the  note  was.  It  seems  to  me  that  that  opera- 
tion of  the  mind  cannot  be  considered  a  taking^  and  that,  as  there 
was  no  taking  except  the  original  taking,  which  might  have  been 
lawful,  the  conviction  must  be  reversed.  It  is  unnecessary  to  go 
into  authorities  upon  this  subject,  after  the  elaborate  judgment  of 
my  brother  Parke  in  Thurborn  's  case.  The  other  judges  concurred. 
Conviction  quashed.  R.  v.  Preston,  5  Cox  C.  C.  390,  2  Den.  C.  C. 
353,  T.  &  M.  641,  21  L.  J.  m.  c.  41,  11  Jur.  109,  B.  557,  2  B.  &  H.  25-n, 
8  Eng.  L.  &  Eq.  589. 

(Eng.  C.  C.  R.,  1854.)  Purse  on  Shop  Oonnter  Taken  by  Keeper. 
JERVIS,  C.  J.  The  question  is  whether,  under  the  circumstances 
stated  in  this  case,  the  prisoner  was  properly  convicted  of  larceny, 
and  we  are  all  of  opinion  that  she  was  properly  convicted.  The 
prisoner  keeps  a  stall  in  the  Leicester  market.  The  prosecutor  went 
to  that  stall,  left  his  purse  there,  and  went  away.  The  purse  was 
pointed  out  to  the  prisoner  by  another  person,  and  she  then  put  it  in 
her  pocket,  and  treated  it  as  her  own,  and  on  the  prosecutor  return- 
ing to  the  «tall  and  asking  for  the  purse,  she  denied  all  knowledge 
of  it.  Two  questions  were  left  to  the  jury :  First,  did  the  prisoner 
take  the  purse  knowing  that  it  was  not  her  own,  and  intending  to 
appropriate  it  to  her  own  use  1  This  the  jury  said  she  did.  Secondly, 
did  the  prisoner  then  know  who  was  the  owner  of  the  purse?  This 
the  jury  said  she  did  not.  If  there  had  been  any  evidence  that  the 
purse  and  its  contents  were  lost  property,  properly  so  speaking,  and 
the  jury  had  so  found,  the  jury  ought  further  to  have  been  asked 
whether  the  prisoner  had  reasonable  means  of  finding  the  owner, 
or  reasonably  believed  that  the  owner  could  not  be  found;  but  there 
is  in  this  case  no  reason  for  supposing  that  the  property  was  lost 
at  all,  or  that  the  prisoner  thought  it  was  lost.  On  the  contrary, 
the  owner,  having  left  it  at  the  stall,  would  naturally  return  there 
for  it  when  he  missed  it.  There  is  a  clear  distinction  between  prop- 
erty lost  and  property  merely  mislaid,  put  down,  and  left  by  mis- 
take, as  in  this  case,  under  circumstances  which  would  enable  the 
owner  to  know  the  place  where  he  had  left  it,  and  to  which  he  would 
naturally  return  for  it.  The  question  as  to  possession  by  finding, 
therefore,  does  not  arise.  The  other  learned  judges  concurred.  Con- 
viction affirmed.  E.  v.  West,  Dears.  C.  C.  402,  3  C.  L.  R.  86,  24  L.  J. 
m.  c.  4.  18  Jur.  1031,  3  W.  R.  21,  6  Cox  C.  C.  415,  B.  561. 

Ace.  P.  ▼.  MoGarren,  17  Wend.  (N.  Y.)  460. 


424  OFFENSES  AGAINST  PROPERTY.  i  133. 

(Va.  Sup.  Ct.  of  App.,  1855.)  Lost  Bank-note.  Hunt  was  indicted 
for  stealing  a  $20  bank-note.  The  court  instructed  the  jury  that  if 
they  believed  from  the  evidence  that  the  owner  lost  the  note  and  it 
was  afterwards  found  in  the  possession  of  Hunt  they  ought  to  find 
him  guilty  unless  his  possession  was  explained.      ALLEN,  P.    •    • 

•  To  constitute  larceny  of  the  kind  set  out  in  the  indictment,  there 
must  be  a  taking  animo  furandi,  and  against  the  will  of  the  owner. 

•  •  •  If  the  original  possession  of  it  was  an  innocent  one,  no 
subsequent  change  of  his  mind,  or  resolution  to  appropriate  it  to  his 
own  use,  would  amount  to  a  larceny.  •  •  *  The  mere  posses- 
sion of  goods  which  had  been  actually  lost  does  not  furnish  any 
conclusive  or  prima  facie  proof  of  guilt ;  of  itself,  it  does  not  raise  the 
suspicion  of  guilt.  The  most  honest  man  may  be  found  in  possession 
of  a  chattel  proved  to  have  been  actually  lost,  but  holding  it  with 
the  intention  of  restoring  it  to  the  owner ;  and  yet,  according  to  the 
terms  of  this  instruction,  the  mere  possession  under  such  circum- 
stances raises  the  presumption  of  guilt,  unless  he  can  explain  by 
testimony  how  his  possession  was  acquired.  *  •  ♦  Reversed. 
Hunt  V.  C,  13  Gratt.  757,  70  Am.  Dec.  443,  F.  284. 

(Mass.  Sup.  Judicial  Ct.,  1874.)  Defendant  Found  a  Traveling 
Bag  on  the  highway,  shortly  after  it  was  dropped  by  the  owner, 
took  the  contents,  and  hid  the  bag  in  the  woods  some  distance  from 
where  it  was  found.  On  this  he  was  convicted  of  larcenv.  He 
excepted  to  the  instruction  of  the  court  to  the  jury  that  he  was 
guilty,  if  when  he  found  it,  he  feloniously  intended  to  appropriate 
it  to  his  own  use,  and  then  knew  or  had  reasonable  means  of  ascer- 
taining who  the  owner  was.  GRAY,  C.  J.  The  rulings  and  instruc- 
tions at  the  trial  were  quite  as  favorable  to  the  defendant  as  the 
great  weight,  if  not  the  unanimous  concurrence,  of  the  cases  cited 
on  either  side  at  the  argument  would  warrant.  The  finder  of  lost 
goods  may  lawfully  take  them  into  his  possession,  and  if  he  does  so 
without  any  felonious  intent  at  that  time,  a  subsequent  conversion 
of  them  to  his  own  use,  bv  whatever  intent  that  conversion  is  accom- 
panied,  will  not  constitute  larceny.  But  if,  at  the  time  of  first 
taking  them  into  his  possession,  he  has  a  felonious  intent  to  appro- 
priate them  to  his  own  use  and  to  deprive  the  owner  of  them,  and 
then  knows  or  has  the  reasonable  means  of  knowing  or  ascertaining, 
by  marks  on  the  goods  or  otherwise,  who  the  owner  is,  he  may  be 
found  guilty  of  larceny.  •  •  •  Exceptions  overruled.  C.  v. 
Titus,  116  Mass.  42,  17  Am.  Rep.  138,  B.  563. 

Aco.  Lamb  v.  S..  40  Neb.  312,  58  N.  W  963,  a  stray  sow  found  in  pasture;  Stepp  ▼.  S.,  Tex. 
Cr.  R.  840,  20  S.  W.  753,  a  watch  of  departing  bride  found  at  depot. 


§133.    **Praud." 

(Eng.  C.  C.  R.,  1573.)     Keplevined.    A  came  to  the  sheriff  and 
said  B  had  taken  his  horse,  and  he  prayed  replevin ;  and  by  replevin 


i  133.  LARCENY.     ,  425 

lie  obtained  the  horse  which  was  not  his,  and  sold  it;  for  which  he 
was  indicted  of  felony,  and  on  the  evidence  it  appeared  that  he 
sued  the  replevin  for  that  purpose ;  and  on  this  he  was  found  guilty 
and  hung;  for  this  was  a  fraudulent  taking,  so  resolved  by  all  the 
judges.    Anon,  stated  R.  v.  Farr,  1  Sid.  254 ;  also  in  3  Coke  Inst.  108. 

(Eng.  Old  Bailey,  1665.)  By  Writ  of  Possession.  Farr  and 
Eleanor,  his  mistress,  were  indicted  at  the  sessions  at  Old  Bailey 
before  the  mayor,  Hyde,  J.  C,  Kelyng,  J.,  Wylde,  J.  etc.,  for  feloni- 
ously taking  certain  goods.  The  facts  were  that  Farr  represented 
to  an  attorney  of  the  common  pleas  that  he  owned  a  house  in  which 
the  tenant  was  in  arrear  on  rent  and  that  he  desired  possession; 
and  he  so  had  suit  brought  in  the  common  pleas  in  ejectment, 
and  obtained  judgment  according  to  the  new  rules,  against  a  casual 
ejector,  on  false  oath  taken  in  the  common  pleas  by  said  Eleanor 
that  she  has  served  a  true  copy  on  the  tenant  in  possession.  On  this 
judgment  Farr  had  a  writ  habere  facias  possessionem,  under  which 
the  sheriff's  bailiffs  with  him  broke  and  entered  the  house;  and  at 
the  same  time  he  had  a  latiat  on  a  false  claiAi  for  rent  arrear, 
against  the  woman  who  was  tenant  of  the  house  under  lease  by  the 
true  owner,  on  which  he  would  accept  no  bail,  but  had  her  taken  to 
Newgate;  and  then  Farr  and  Eleanor  ransacked  the  house,  and 
seized  the  plate  and  goods  there,  which  were  of  great  value,  and 
took  some  away  by  night  and  concealed  them.  It  appeared  that 
they  prosecuted  these  proceedings  without  any  color  of  title,  merely 
to  get  possession.  It  was  agreed  by  all  these  judges  that  though 
the  defendants  made  use  of  the  oflScers  of  the  law  to  get  possession, 
this  course  rather  aggravated  than  excused  the  offenso,  because  in 
fraud  of  law;  and  both  defendants  were  convicted  of  felony  and 
executed.  Though  Farr  was  a  solicitor  and  had  been  convicted  of 
forgery,  he  was  not  allowed  to  read,  but  was  hanged.  Farr's  Case, 
Kelyng  43,  1  Sid.  254,  also  stated  R.  v.  Chissers,  T.  Raym.  275,  B. 
535,  and  in  R.  v.  Summers,  3  Salk.  194. 

(Eng.  C.  C.  R.,  1772.)  Stockings  Being  Sold.  Sharpless  and 
Greatrix  were  convicted  of  larceny  of  six  pairs  of  silk  stockings, 
property  of  Hudson.  Greatrix  called  on  Hudson,  a  hosier,  and  said 
that  his  master,  Sharpless,  desired  an  assortment  of  silk  stockings 
sent  to  his  lodgings  at  the  Red  Lamp  in  Queen  Square.  Hudson 
called  with  the  goods,  and  was  ushered  in  by  Greatrix,  and  Sharpless 
selected  the  six  pairs  of  stockings  mentioned  in  the  indictment,  and 
then  desired  some  stockings  of  a  color  not  contained  in  the  assort- 
ment and  some  silk  for  breeches.  No  positive  agreement  had  been 
made,  but  the  price  had  been  named.  Hudson  left  the  six  pairs 
hanging  on  a  chair  and  w^ent  for  the  other  goods  desired.  When 
he  returned  defendants  had  decamped  and  the  stockings  were  gone. 
Other  similar  transactions  by  defendants  were  shown,  and  they 
had. afterwards  pawned  these  stockings.    The  jury  found  that  the 
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evil  intention  preceded  the  leaving  of  the  goods.  The  judges  were 
of  opinion  that  the  conviction  was  right ;  for  the  whole  of  the  pris- 
oners'  conduct  manifested  an  original  and  preconcerted  design  to 
obtain  a  tortious  possession  of  the  property.  R.  v.  Sharpless,  Leach 
No.  52,  2  East  P.  C.  675,  B.  611,  Ke.  212. 

(Eng.  C.  C.  R.,  1779.)  Hiring  Horse  to  Steal  It.  John  Pear  was 
indicted  for  stealing  a  mare  of  Finch.  He  hired  the  mare  of  Finch 
in  London  to  go  to  Sutton  in  Surrey,  and  said  he  would  return  by 
8  p.  m.,  the  same  day.  He  had  told  Finch  on  inquiry  that  he  was 
a  lodger  at  25  King  St.,  whither  prosecutor  went  to  inquire  for  him 
next  day,  as  he  did  not  return,  but  no  such  person  was  found;  and 
it  was  discovered  that  he  sold  the  mare  at  Smithfield  the  day  he  got 
her.  ASHHURST,  J.,  told  the  jury  that  if  the  prisoner  hired  the 
mare  to  take  the  journey  mentioned,  and  afterwards  changed  his 
mind  and  sold  her  while  the  privity  of  contract  subsisted  they  should 
acquit;  but  if  the  journey  was  a  mere  pretense  to  get  possession, 
and  he  hired  her  to  steal  her,  they  ought  to  convict.  The  jury  found 
him  guilty,  and  the  question  was  reserved  for  the  opinion  of  the 
judges.  The  case  underwent  great  discussion ;  and  finally  the  eleven 
judges  who  met  for  the  purpose  delivered  their  opinions  at  large. 
Seven  of  them  held  the  offense  to  be  clear  felony;  two,  that  it  was 
not ;  and  two  doubted  to  the  last.  The  opinions  and  doubts  of  the 
four  were  chiefly  on  statutes  33  Hen.  8  and  30  Geo.  2,  against  ob- 
taining goods  by  false  tokens  and  pretenses.  Two  thought  the  mare 
was  obtained  by  the  false  pretense  that  he  wanted  to  go  on  a  jour- 
ney, which,  by  the  statutes,  would  be  a  misdemeanor  only ;  and  one 
thought  it  was  not  felony  at  common  taw,  because  there  was  no 
actual  taking.  But  ten  held  there  was  an  actual  taking  to  make  it 
felony  if  no  statute  ever  existed;  and  seven,  that  it  was  not  within 
the  statutes  at  all ;  for  Coke  defined  larceny  as  a  felonious  and  fraud- 
ulent taking ;  and  by  the  old  authorities  there  need  be  no  force ;  as 
where  a  carrier  receiving  goods  turned  aside,  opened  the  pack,  and 
sold  them;  or  a  shopkeeper  handed  A  goods  for  inspection  and  A 
ran  away  with  them;  and  so  in  Tunnard's  case  [§141],  where  the 
same  directions  were  given  the  jury  as  here ;  and  even  in  burglary 
the  doorway  may  be  broken  open  by  fraud  as  well  as  by  force ;  and  in 
all  these  cases  fraud  may  supply  the  place  of  force,  and  intention  is 
the  principal  thing;  that  so  obtaining  and  disposing  of  the  mare  was 
such  constructive  taking  in  law  that  trespass  would  lie  at  the  suit 
of  the  owner  (quoting  Lit.  §  71) ;  and  therefore,  ten  of  the  eleven 
judges  were  of  opinion  that  so  obtaining  the  mare  by  fraud  and 
falsehood,  intending  then  to  steal  her,  was  felony  on  principles  of 
the  common  law.  R.  v.  Pear,  1  Leach  No.  105,  3  R.  R.  703,  2  East 
P.  C.  685,  697,  B.  648. 

(Cal.  Sup.  Ct.,  1863.)  The  Hirer  of  a  Livery  Horse  was  convicted 
of  larceny  of  it,  and  excepts  to  the  niling  of  the  court  in  admitting 
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proof  of  his  hiring  the  horse,  to  sustain  the  indictment.  CROCKER, 
J  •  *  •  rpj^jg  objection  is  not  well  taken.  If  the  defendant, 
at  the  time  he  hired  the  horse,  intended  to  steal  it,  he  was  properly 
indicted  for  grand  larceny;  and  the  evidence  was  therefore  admis- 
sible without  averring  the  alleged  bailment  in  the  indictment.  P.  v. 
Jersey,  18  Cal.  337.  K,  however,  the  intent  to  steal  did  not  exist 
at  the  time  of  taking  the  possession  of  the  property  by  the  bailee,  but 
was  conceived  afterwards,  then  the  indictment  should  have  been 
laid  under  §  71,  and  should  have  averred  the  facts  necessary  to  show 
that  the  defendant  was  the  bailee  of  the  property.  P.  v.  Poggi,  19 
Cal.  600.    •    •    •    Affirmed.    P.  v.  Smith,  23  Cal.  280,  F.  276. 

Ace.  Johnson  v.  S.,  119  Ga.  5f  3,  46  S.  E.  839;  S.  v.  Woodruff,  47  Kan.  151.  27  Pac.  842,  27  Am. 
St.  Rep.  286,  BadiUe  horse  borrowed  to  get  tooth  pulled. 

(Eng.  C.  C.  R.,  1784.)  Fake  Find  of  Diamond.  Prosecutor  fell 
in  with  a  stranger  on  the  street,  and  shortly  the  stranger  noticed  a 
purse  on  the  sidewalk,  which  they  found  to  contain  a  receipt  for 
£210  for  a  diamond  ring,  and  in  another  part  of  the  purse  found  the 
ring.  As  they  were  talking  about  their  good  fortune,  defendant 
joined  them,  praised  the  ring,  and  offered  to  help  divide.  The 
stranger  said  he  had  no  money ;  prisoner  asked  prosecutor  if  he  had ; 
who  said  he  had  £40  at  home.  He  got  it;  prisoner  said,  **I  will  give 
you  your  share  of  the  ring  if  j^ou  will  be  content  till  to-morrow." 
Prosecutor  laid  down  20  guineas  and  four  gold  doubloons,  foreign 
coins;  and  prisoner  picked  the  money  up  and  gave  prosecutor  the 
ring;  and  it  was  agreed  that  they  three  should  meet  at  the  same 
place  on  the  morrow,  when  prosecutor's  money  should  be  returned 
and  100  guineas  for  his  share  in  the  find.  The  rogues  did  not  appear 
•  as  agreed ;  the  ring  was  of  no  value ;  the  jury  fo]ind  defendant  and 
the  stranger  were  confederates  to  obtain  the  money  on  pretense  of 
sharing  the  value  of  the  ring,  and  found  him  guilty  of  stealing  the 
money,  subject  to  the  opinion  of  the  judges.  AH  the  judges  agreed 
that  in  considering  the  nature  of  larceny  it  was  necessary  to  attend 
to  the  distinction  between  the  parting  with  the  possession  only,  and 
the  parting  with  the  property ;  that  in  the  first  case  it  is  felony,  and 
in  the  last  case  it  is  not.  Upon  the  circumstances  of  the  present  case 
two  of  the  judges  were  of  opinion  that  the  doubloons  were  to  be 
considered  as  money,  and  that  the  whole  was  a  loan  on  the  security 
of  the  ring,  which  the  prosecutor  believed  to  be  of  much  greater 
value  than  the  money  he  advanced  on  it,  and  therefore  that  he  had 
voluntarily  parted  with  the  property  as  well  as  with  the  possession 
of  the  doubloons.  But  nine  of  the  judges  were  clearly  of  opinion 
that  it  was  felony,  for  they  thought  the  twenty  guineas  and  the  four 
doubloons  were  deposited  in  the  nature  of  a  pledge  till  the  half 
of  the  supposed  value  of  the  ring  was  paid  to  the  prosecutor,  and 
not  as  a  loan ;  and  therefore  he  had  parted  with  the  possession  only, 
and  not  with  the  property  (more  especially  as  to  the  doubloons, 
which  he  clearly  understood  were  to  be  returned  the  next  day  in 
specie) ;  and  they  could  not  distinguish  this  case  from  R.  v.  Patch 
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and  R.  v.  Pear  [above] .  The  majority  were  therefore  of  opinion 
that  he  was  properly  convicted  of  felony.  B.  v.  Moore,  Leach  No. 
146,  2  East  P.  C.  679,  B.  658. 

(^Eng.  C.  C.  K.,  1799.)  Forged  Order  for  Loan.  Indictment  for 
stealing  bank  notes.  The  prisoner  sent  one  Dale  (to  whom  he  was 
unknown)  with  a  letter  directed  to  Dunn ;  bidding  Dale  to  tell  Dunn 
that  he  brought  the  letter  from  Mr.  Broad,  and  tp  bring  the  answer 
to  him  (the  prisoner)  in  the  next  street,  where  he  would  wait  for 
him.  Dale  accordingly  carried  to  Dunn  the  letter,  which  was  writ- 
ten in  the  name  of  Broad,  a  friend  of  Dunn's,  soliciting  the  loan  of 
£3  for  a  few  days,  and  desiring  that  the  money  might  be  inclosed 
back  in  the  letter  immediately.  Dunn  thereupon  sent  the  bank  notes 
in  question,  inclosed  in  .a  letter  directed  to  Broad,  and  delivered  the 
same  to  Dale,  who  delivered  them  to  the  prisoner  as  he  was  first 
ordered.  The  letter  turned  out  to  be  an  imposition.  It  was  objected 
at  the  trial  that  this  was  n.o  felony,  because  the  absolute  dominion 
of  the  property  was  parted  with  by  the  owner,  though  induced  there- 
to by  means  of  a  ^alse  and  fraudulent  pretense.  And  on  reference 
to  the  judges  after  conviction  all  present  held  that  it  was  no  felony, 
on  the  ground  that  the  property  was  intended  to  pass  by  the  delivery 
of  the  owner;  and  this  case  came  within  the  Stat.  33  Hen.  8,  c.  1, 
against  false  tokens,  which  i)artieularlv  speaks  of  counterfeit  letters. 
R.  V.  Atkinson,  2  East  P.  C.  673,  B.  660. 

(Eng.  C.  C.  R.,  1844.)  Fraud  Inducing  Owner  to  Part  with  Title 
and  Possession.  The  i)risoner  was  indicted  for  stealing  a  quantity 
of  bacon  and  haras;  and  it  appeared  that  he  went  to  the  shop  of 
one  Aston,  and  said  that  he  came  from  Barker  for  some  bacon  and 
hams,  and  produced  a  note  purporting  to  be  signed  by  Barker,  re- 
questing that  the  meat  be  furnished  and  promising  to  pay  for  it 
when  next  in  town.  Believing  the  note  to  be  genuine.  Aston  de- 
livered the  hams  and  bacon  to  the  prisoner.  The  jury  convicted 
him,  but  on  case  reserved,  on  the  question  whether  the  offense  was 
larceny,  the  judges  were  all  of  opinion  that  the  conviction  was 
wrong.    R.  v.  Adams,  1  Den.  Cr.  C.  38. 

R.  V.  Coleman  2  East  P.  C  67S.  is  to  the  same  effect.  In  that  case  the  prisoner  grot  some 
silver  as  change,  falsely  pretending  to  come  from  a  neighbor  for  It:  and  it  was  held  hot  to  be 
larceny. 

(Ga.  Sup.  Ct.,  1888.)  Same.  Joe  Harris  excepted  to  denial  of  a 
motion  for  a  new  trial  after  conviction  of  larceny,  contending  that 
the  verdict  was  contrary  to  the  evidence.  SIMMONS,  J.  *  •  • 
Harris  fraudulently  represented  to  High  and  Ryan's  sons  that  he 
was  the  agent  of  Moore  &  Marsh.  They  did  not  sell  him  the  goods, 
nor  did  they  intend  the  title  to  go  into  Harris;  but  they  simply 
delivered  him  the  custody  of  the  goods,  to  be  delivered  by  him  to 
Moore  &  Marsh.  He  having  converted  the  proceeds  of  the  sale  of 
the  boxes  to  his  own  use,  he  was  guilty  of  larceny.    The  title  still  re- 
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mained  in  the  vendor.  Harris  got  the  custody  of  the  goods  wrong- 
fully and  fraudulently.  Judgment  affirmed.  Harris  v.  S.,  81  Ga. 
758,  7  S.  E.  689,  12  Am.  St.  Rep.  355. 

(Eng.  C.  C.  R.,  1854.)  Wheat  Deposited  with  Prosecutor  Swaine, 
was  obtained  by  defendant  from  the  servant  in  charge  of  the  store- 
house by  falsely  stating  that  he  had  been  sent  for  it  by  another  supe- 
rior servant  in  charge  of  another  house;  and  on  this  proof  he  was 
convicted  of  stealing  five  quarters  of  wheat.  Metcalfe,  for  the 
prisoner.  In  this  case  the  prisoner  obtained  the  wheat  by  means  of 
a  false  pretense,  and  was  not  guilty  of  larceny.  The  general  rule  is, 
that  in  larceny  the  property  is  not  i)arted  with,  and  in  false  pre- 
tenses it  is.  Here  the  prosecutor  parted  with  the  property  in  tl^e 
wheat.  ALDERSON,  B.  It  was  delivered  to  the  prisoner  for  a 
special  purpose,  namely,  to  be  taken  to  the  Brighton  Railway. 
JERVIS,  C.  J.  He  gets  the  key  by  a  false  pretense,  and  commits  a 
larceny  of  the  wheat.  •  •  ♦  Metcalfe,  Swaine  was  the  bailee  of 
the  consignor;  he  had  only  a  special  property,  and  that  special  prop- 
erty he  parted  with  to  the  prisoner.  MARTIN,  B.  For  the  pur- 
poses of  this  case  Swaine  was  the  owner  of  the  wheat.  ALDER- 
SON,  B.  If  the  prisoner  had  told  the  truth,  and,  having  obtained  the 
Avheat  without  making  any  false  pretense,  had  subsequently  dealt 
with  it  as  he  has  done,  he  would  without  doubt  be  guilty  of  larceny ; 
«nd  can  it  be  said  that  he  is  not  guilty  of  larceny  simply  because  he 
told  a  falsehood?  •  ♦  •  Conviction  affirmed.  R.  v.  Robins, 
Dears.  418,  6  Cox  C.  C.  420,  18  Jur.  1058,  B.  655,  C.  821. 

(Eng.  C.  C.  R.,  1868.)  Obtaining  on  Forged  Check— Agent's 
Error.  Indictment :  1,  for  larceny  of  £100  from  Allen ;  2,  receiving 
it  knowing  it  to  be  stolen  from  him;  3,  stealing  it  from  L.  &  W. 
Bank ;  and,  4,  receiving  it  knowing  it  to  have  been  so  stolen.  Allen 
had  £900  on  deposit  at  the  bank ;  his  wife  presented  a  forged  check 
for  that  amount  at  the  bank,  which  the  cashier  paid  her,  supposing 
it  to  be  genuine ;  she  and  defendant  were  taken  at  Queenstown  on  a 
steamboat  bound  for  New  York;  eight  of  the  £100  notes  sriven  her  at 
the  bank  were  found  in  her  possession  when  taken  ;  and  it  was  shown 
that  defendant  had  paid  out  the  other,  and  he  said  he  had  it  from 
her.  As  to  the  first  two  counts  it  was  objected,  that  Allen  had  no 
title  to  sustain  them ;  and  as  to  the  other  two,  that  the  evidence 
tended  to  show  obtaining  by  false  pretenses  rather  than  larceny. 
But  the  case  was  submitted  to  the  jury  on  the  fourth  covuit,  and  the 
prisoner  convicted.  BLACKBURN,  J.  *  *  *  I  must  say  I  can- 
not but  lament  that  the  law  now  stands  as  it  does.  The  distinction 
drawn  between  larceny  and  false  pretenses — one  being  made  a  fel- 
ony and  the  other  a  misdemeanor,  and  y<»t  the  same  punishment 
attached  to  each — seems  to  me,  I  must  confess,  unmeaning  and  mis- 
chievous. The  distinction  arose  in  former  times,  and  I  take  it  that 
it  was  then  held  in  favor  of  life  that  in  larceny  the  taking  must 
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be  against  the  will  of  the  owner,  larceny  then  being  a  capital  offense. 
However,  as  the  law  now  stands,  if  the  owner  intended  the  property 
to  pass,  though  he  would  not  so  have  intended  had  he  known  the 
real  facts,  that  is  sufficient  to  prevent  the  offense  of  obtaining  an- 
other's property  from  amounting  to  larceny;  and  where  the  servant 
has  an  authority  coequal  with  his  master's  and  parts  with  his 
master's  property,  such  property  cannot  be  said  to  be  stolen  inas- 
much as  the  servant  intends  to  part  with  the  property  in  it.  If, 
however,  the  servant's  authority  is  limited,  then  he  can  only  part 
with  the  possession,  and  not  with  the  property ;  if  he  is  tricked  out 
of  the  possession  the  ofl'ense  so  committed  will  be  larceny.  In  Begina 
V.  Longstreeth,  1  Moody  C.  C.  137,  the  carrier's  servant  had  no  au- 
thority to  part  with  the  goods  except  to  the  right  consignee.  His 
authority  was  not  geiierall}'  to  act  in  his  master's  business.  •  •  • 
In  the  present  case  the  cashier  holds  the  money  of  the  bank  with  a 
general  authority  from  the  bank  to  deal  with  it.  lie  has  authority 
to  part  with  it  on  receiving  what  he  believes  to  be  a  genuine  order. 
Of  the  genuineness  he  is  the  judge ;  and  if  under  a  mistake  he  parts 
with  money  he  none  the  less  intends  to  part  with  the  property  in  it, 
and  thus  the  otTense  is  not,  according  to  the  cases,  larceny,  but  an 
obtaining  by  false  pretenses.  The  distinction  is  inscrutable  to  my 
mind,  but  it  exists  in  the  cases.  There  is  no  statute  enabling  a  count 
for  larceny  to  be  joined  with  one  for  false  pretenses;  as  the  prisoner 
was  indicted  for  the  felony  the  conviction  must  be  quashed.  [Bovill, 
C.  J.,  Byles,  J.,  Lush,  J.,  and  Channell,  B.,  gave  concurring  opinions.^ 
Conviction  quashed.  R.  V.  Prince,  L.  R.  1  C.  C.  R.  150,  11  Cox  C.  C. 
193,  38  L.  J.  m.  c.  8,  19  L.  T.  S6i,  17  W.  R.  179,  B.  660,  C.  270. 

(New  York  Ct.  of  App.,  1873.)  Pretended  Messenger  for  Money. 
Smith  called  at  prosecutor's  house,  and  said  prosecutor  had  been 
arrested  for  striking  a  man  on  the  head  with  a  chair,  and  would  be 
put  in  jail  at  once  if  he  could  not  have  $12,  which  he  had  sent  Smith 
to  get.  The  wife  had  not  the  money,  but,  at  Smith's  suggestion, 
gave  him  $2,  a  watch  and  some  jewels  to  pawn,  and  directed  him  to 
take  the  money  and  ticket  to  prosecutor.  The  court  charged  the 
jury  that  if  defendant  had  a  felonious  intent  when  he  obtained  the 
property  to  keep  it,  it  was  larceny.  ALLEN,  J.  The  accused  ob- 
tained the  custody  of  the  chattels  and  money  of  the  prosecutor  from 
his  wife  by  a  fraudulent  device  and  trick,  and  for  a  special  purpose, 
connected  with  the  falsely  represented  necessities  of  the  owner,  with 
the  felonious  intent  to  appropriate  the  same  to  his  own  use.  He  did 
not  pawn  or  pledge  the  goods,  as  he  proposed  to  do,  but  did  appro- 
priate the  same  to  his  own  use,  in  pursuance  of  the  felonious  intent 
with  which  he  received  them.  This  constitutes  the  crime  of  larceny. 
The  owner  did  not  part  with  the  property  in  the  chattels,  or  trans- 
fer the  legal  possession.  The  accused  had  merely  the  custody;  the 
possession  and  ownership  remaining  in  the  original  proprietor.  The 
proposition  is  elementary  that  larceny  may  be  committed  of  goods 
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obtained  from  the  owner  by  delivery,  if  it  be  done  animo  furandi. 
Per  Cowen,  J.,  Gary  v.  Hotailing,  1  Hill  311;  Am.  Grim.  Law,  by 
AVharton,  §  1847,  et  seq. ;  B.  v.  Smith,  1  G.  &  K.  423 ;  B.  v.  Beaman, 
1.  G.  &  M.  595 ;  R.  V.  Evans,  Id.  632.  •  •  •  The  conviction  was 
right,  and  the  judgment  must  be  affirmed.  Smith  v.  P.,  53  N.  Y.  111^ 
13  Am.  Rep.  474,  B.  653. 

(New  York  Gt.  of  App.,  1876.)  Dice  Thrown  by  Confederates — 
Spurious  Check  for  Loan.  Lewis,  one  of  the  prisoners,  made  the 
acquaintance  of  Olason,  the  prosecutor,  and,  under  the  pretense  that 
he  had  a  check  for  $500  he  desired  to  get  cashed  at  a  bank,  invited 
Olason  to  go  with  him.  He  led  him  into  a  saloon,  where  was  the 
prisoner,  Loomis,  whom  the  evidence  showed  to  be  a  confederate  of 
Lewis.  Lewis  proposed  to  Loomis  to  throw  dice ;  they  did  so  for  $5, 
and  Loomis  lost.  They  then  proposed  to  throw  for  $100.  Lewia 
asked  Olason  to  lend  him  $90,  saying,  *  *  I  am  sure  to  beat  him  again, 
and  you  can  have  your  money  back.  If  I  do  lose  I  have  got  the 
check  for  $500,  and  we  will  go  up  to  the  bank  and  get  the  check 
cashed  and  you  can  have  the  money. ' '  Olason  let  him  have  the  $90. 
The  dice  were  thrown  and  Lewis  lost.  Olason  insisted  on  the  return 
of  the  money.  The  purported  check  was  then  put  up  against  $100^ 
and  Lewis  again  lost.  Loomis  and  Lewis  thereupon  went  away. 
The  court  charged  the  jury,  in  substance,  that  if  satisfied  beyond  a 
reasonable  doubt  that  the  two  prisoners  conspired  fraudulently  and 
feloniously  to  obtain  the  complainant's  money  and  to  convert  it 
absolutely,  without  his  consent  and  against  his  will,  they  could  con- 
vict of  larceny.  Verdict,  guilty.  Defendants  took  error  to  the  gen- 
eral term  supreme  court,  which  affirmed  the  judgment,  and  they 
brought  error  in  this  court.  MILLEB,  J.  *  *  *  It  was  a  clear 
case  of  larceny,  as  marked  and  significant  in  its  general  features  as 
if  the  prisoners  had  wrongfully  seized  and  appropriated  it  when 
first  produced.  The  form  of  throwing  the  dice  was  only  a  cover,  a 
device,  and  contrivance  to  conceal  the  original  design,  and,  so  long 
as  there  was  no  consent  to  part  with  the  money,  does  not  change  the 
real  character  of  the  crime.  While  the  element  of  trespass  is  want- 
ing, and  the  offense  is  not  larceny,  where  consent  is  given,  and  the 
owner  intended  to  part  with  his  property  absolutely,  and  not  merely 
with  a  temporary  possession  of  the  same,  even  although  such  con- 
sent was  procured  by  fraud,  and  the  person  obtaining  it  had  an 
animus  furandi,  yet,  as  is  well  said  by  a  writer  upon  criminal  law, 
**It  is  different  where,  with  the  animus  furandi,  a  person  obtains 
consent  to  his  temporary  possession  of  property  and  then  converts 
it  to  his  own  use.  The  act  goes  further  than  the  consent,  and  may 
be  fairly  said  to  be  against  it.  Consent  to  deliver  the  temporary 
possession  is  not  consent  to  deliver  the  property  in  a  thing,  and  if 
a  person,  animus  furandi,  avail  himself  of  a  temporary  possession 
for  a  specific  purpose,  obtained  by  consent,  to  convert  the  property 
in  the  thing  to  himself  and  defraud  the  owner  thereof,  he  certainly 
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has  not  the  conseut  of  the  owner.  He  is  therefore  acting  against 
the  will  of  the  owner,  and  is  a  trespasser,  because  a  trespass  upon 
the  property  of  another  is  only  doing  some  act  upon  that  property 
against  the  w411  of  the  owner.'*  In  the  case  at  bar  there  was  no 
valid  agreement  to  part  with  the  money  absolutely,  and  no  consent 
to  divest  the  owner  of  his  title.  It  was  passed  over  for  a  mere  tem- 
porary use  at  most,  and,  the  legal  title  remaining  in  the  owner,  the 
conversion  of  it  by  the  prisoners,  within  the  rule  cited,  was  larceny. 
The  reports  are  full  of  familiar  illustrations  of  this  rule,  as  a  refer- 
ence to  some  of  the  leading  cases  w'lU.  show.  [And  the  court  pro- 
ceeded to  refer  to  many  of  them.]  •  •  •  Affirmed.  Loomis  v. 
P.,  67  N.  Y.  322.       • 

(Ohio  Sup.  Ct.,  1874.)  Bunco-man  with  Bogus  Ooin.  Appellant 
was  convicted  of  larceny.  The  witness  and  the  prisoner  had  first 
met  and  formed  a  casual  acquaintance  as  passengers  on  a  train  of 
cars  passing  from  St.  Louis  to  Cincinnati.  **The  defendant  asked 
me  if  I  was  going  to  take  that  train ;  I  said  yes.  He  said  he  thought 
he  would  go  on  that  train,  too.  Then  a  man  came  up  to  us  and  said 
to  the  defendant,  Vlf  you  want  to  go  on  that  train,  you  had  better 
get  your  baggage  and  ]>ay  your  freight  bill.'  The  defendant  then 
said:  *  Confound  those  fellows;  they  won't  pay  me  any  premium  on 
my  gold,  and  I  have  no  other  money  to  pay  this  freight  bill,  and  I 
don't  want  to  give  them  two  hundred  and  eighty  dollars  in  gold 
and  get  no  premium.'  lie  then  said  to  me,  'Will  you  let  me  have 
$280  in  currency,  and  I  will  give  you  this  gold  to  hold  as  security 
until  I  can  get  to  the  bank.'  "  Witness  took  the  pieces  offered,  sup- 
posing them  to  be  gold,  gave  the  $280  in  currency,  and  discovered 
the  fraud  after  defendant  had  gone,  but  was  unable  to  catch  him. 
McILVAINE,  C.  J.  *  *  *  The  testimony  of  the  witness  was, 
that  he  voluntarily  delivered  the  money  to  the  defendant  and  never 
expected  to  get  the  same  money  again.  It  is  true  he  was  induced  to 
make  the  loan  through  the  fraud  and  false  pretenses  of  the  defend- 
ant. No  doubt  a  crime  was  thus  committed  by  the  defendant,  but 
it  was  the  crime  of  obtaining  money  under  false  pretenses,  and  not 
a  larceny.  To  constitute  larceny  in  a  case  where  the  owner  volun- 
tarily parts  with  the  possession  of  his  property,  two  other  conditions 
are  essential :  1.  The  owner,  at  the  time  of  parting  with  the  posses- 
sion, must  expect  and  intend  that  the  thing  delivered  will  be  re- 
turned to  him  or  disposed  of  under  his  direction  for  his  benefit. 
2.  The  person  taking  the  possession  must,  at  the  time,  intend  to 
deprive  the  ow^ner  of  his  property  in  the  thing  delivered.  But  where 
the  owner  intends  to  transfer,  not  the  possession  merely,  but  also  the 
title  to  the  property,  although  induced  thereto  by  the  fraud  and 
fraudulent  pretenses  of  the  taker,  the  taking  and  carrying  away  do 
not  constitute  a  larceny.  •  •  •  Reversed.  Kellogg  v.  S.,  26  Ohio 
St.  15,  F.  278,  5  L.  411. 
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(Gal.  Sup.  Ct.,  1885.)  Bogos  U.  S.  Bond  for  Loan  Till  Money  Ob- 
tained from  Baggage  Oar.  Defendant  was  convicted  of  grand  lar- 
ceny. He  boarded  an  immigrant  train,  with  his  confederates,  en- 
gaged witness  in  conversation,  said  he  was  a  fur  dealer,  asked  if 
witness  knew  Turner  «of  Boston  whom  he  had  telegraphed  to  meet 
him  here;  then  the  pretended  Turner  appeared,  was  introduced  to 
witness,  asked  if  he  got  the  telegram,  said  he  did,  that  he  had  the 
goods  all  fixed  up  and  sent  by  express;  defendant  then  produced 
two  bills  and  what  looked  somewhat  like  a  $1000  U.  S.  bond  with 
coupons  attached,  offered  the  bond  in  payment  of  the  bill  for  the 
goods,  Turner  said  he  could  not  change  it,  defendant  said  that  was 
all  he  had  with  him,  that  he  was  in  a  great  fix,  asked  witness  to  let 
him  have  $160  to  pay  the  bill  and  take  the  bond  as  security  till 
defendant  could  get  into  the  baggage  car  and  get  some  money,  and 
to  hold  his  seat  till  he  got  back.  Witness  did  so,  and  defendant,  with 
his  confederate  and  the  $160  left  the  train  at  the  next  stop.  BOSS, 
J.  •  •  •  It  is  claimed  for  the  appellant  that  the  offense  thus 
committed  was  not  larceny,  but  the  obtaining  of  money  by  means  of 
false  pretenses.  The  distinction  between  the  two  crimes  is  some- 
times very  narrow,  but  yet  it  is  well  defined.  Where,  by  means  of 
fraud,  conspiracy,  or  artifice,  possession  of  the  property  is  obtained 
with  felonious  intent,  and  the  title  still  remains  in  the  owner,  lar- 
ceny is  established.  While  the  crime  is  false  pretenses,  if  the  title 
as  well  as  the  possession  is  absolutely  parted  with,  no  one,  we  pre- 
sume, would  seriously  deny  the  sufficiency  of  the  evidence  to  iustify 
the  finding  of  a  felonious  intent  on  the  part  of  the  defendant  in 
taking  the  money  in  question ;  and,  under  the  circumstances  of  the 
case,  there  can  be  as  little  doubt  of  the  proposition  that  there  was 
no  intention  on  the  part  of  the  prosecuting  witness  to  part  with  his 
ownership  of  the  money.  The  criminal  and  fraudulent  conduct  of 
the  defendant  and  his  confederate  in  no  way  operated  a  transfer  of 
the  title  to  them,  or  either  of  them,  or  at  all  changed  the  ownership 
of  the  money ;  it  remained  the  money  of  the  prosecuting  witness.  • 
•  •  Myrick,  J.,  Thornton,  J.,  Morrison,  C.  J.,  concur.  SHARP- 
STEIN,  J.  I  dissent.  •  •  •  In  the  absence  of  fraud,  I  think 
his  intention  to  part  with  the  property  in  the  money  would  be 
too  clear  to  admit  of  doubt.  He,  in  effect,  says  that  he  lent  the 
money  to  the  defendant,  understanding  at  the  time  that  defendant 
was  to  pay  it  to  a  third  person  to  whom  he  (defendant)  was  indebted. 
To  say  that  the  owner  of  the  money  intended  to  part  with  his  prop- 
ertv  in  the  money  if  the  representations  made  to  him  were  true,  but 
to  retain  his  property  in  it  if  they  were  not,  is,  in  effect,  saying  that 
if  his  consent  to  part  with  it  was  obtained  by  fraud,  he  never  con- 
sented, which  is  inconsistent  with  the  doctrine  that  if  the  consent  be 
obtained  by  gross  fraud  there  is  no  larceny.  And  Bishop  says  this 
doctrine  is  too  firmly  established  by  the  authorities  to  be  overthrown 
by  judicial  power.  2  Cr.  Law  808.  But  the  court  below,  in  effect, 
instructed  the  jury  that  if  the  consent  of  the  owner  to  part  with  his 
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property  was  obtaiiied  by  fraud,  the  fact  of  sack  consent  being  given 
was  quite  immaterial;  that  consent  so  obtained  was  not  consent.  * 
•  •  McKinstry,  J.,  concurs.  Affirmed.  P.  v.  Bae,  66  Cal.  423,  6 
Pac.  1,  56  Am.  Rep.  102,  P.  280. 

(Mich.  Sup.  Ct.,  1885.)  Same— Cheater  is  Cheated  with  Cards. 
CAMPBELL,  J.  Respondents  were  convicted  of  larceny  from  James 
Brown  of  $80  in  money,  which  was  accomplished  by  means  of  leger- 
demain with  marked  cards.  The  only  substantial  question  before 
us,  worth  noticing,  is  whether  the  fraudulent  transaction,  whereby 
the  victim  was  deprived  of  his  money,  came  within  the  definition  of 
that  offense.  Although  he  was  taken  in  while  trying  to  aid  in  per- 
forming a  sharp  trick  himself,  yet  this  may  not  destroy  the  public 
wrong  if  one  existed.  Shaw  and  Jones  were  confederates  in  the 
fraud.  Shaw  had  introduced  himself  to  Brown  as  a  traveler  for  a 
tea-dea]ing  firm  in  Cincinnati,  and  told  him  that  one  of  the  means 
used  for  getting  custom  in  a  new  place  was  offering  purchasers  a 
chance,  by  drawing  cards,  to  get  50  pounds  free,  in  addition  to  the 
purchase,  if  they  drew  the  winning  card.  In  order  to  carry  out 
the  scheme,  he  wanted  Brown  to  accompany  him,  and  showed  him 
how  to  draw  the  lucky  card,  by  a  little  dot  on  the  back.  While  they 
were  practicing,  and  Brown  succeeded  each  time  in  drawing  the 
card,  Jones  came  up,  appearing  to  be  a  stranger,  and  inquired  what 
they  were  doing;  and  Shaw  told  him  he  would  show  him,  and  gave 
him  the  same  explanation  as  to  the  mode  of  selling  tea,  but  did  not 
tell  him  about  the  marked  cards.  Shaw,  after  some  talk,  said  that 
Brown  could  draw  the  50-pound  card.  Jones  offered  to  bet  $100 
that  he  could  not,  and  held  out  to  Shaw  what  seemed  to  be  a  roll  of 
biUs.  Shaw  said  he  had  not  the  money,  but  had  a  $300  check. 
Jones  said  that  he  did  not  want  the  cheek ;  he  wante<l  mone^y,  Shaw 
asked  Brown  if  he  had  it.  Brown  said  that  he  had  not  $100,  but 
had  $80.  Brown,  at  Shaw's  request,  handed  to  him  the  $80,  and 
Shaw  whispered  to  him  to  draw  the  marked  card.  He  drew  it,  and 
it  was  blank,  and  Shaw  at  once  handed  the  money  to  Jones.  There 
were  some  subsequent  performances,  which  indicated  the  conspiracy 
between  the  respondents,  but  the  larceny  was  charged  on  these  facts 
and  their  purpose.  The  court  below  refused  to  charge  the  jury  that 
they  did  not  make  out  larceny.  •  •  •  There  is  some  rather 
attenuated  discrimination  to  be  found  in  the  books  between  such 
cheats  as  induce  a  person  to  give  temporary  custody  of  his  property 
to  another,  who  keeps  or  disposes  of  it,  and  those  whereby  he  is 
induced  to  part  with  it  out  and  out.  We  do  not  think  it  profitable 
to  draw  over-nice  metaphysical  distinctions  to  save  thieves  from 
punishment.  If  rogues  conspire  to  get  away  a  man's  money  by  such 
tricks  as  those  which  were  played  here,  it  is  not  going  beyond  the 
settled  rules  of  law  to  hold  that  the  fraud  will  supply  the  place  of 
trespass  in  the  taking,  and  so  make  the  conversion  felonious.  We 
have  a  statute  which  provides,  that  an  indictment  for  larceny  may 
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include  counts  for  false  pretenses,  embezzlement,  and  receiving  or 
concealing  stolen  property,  and  allowing  the  jury  to  convict  of 
either.  How.  St.  §9546.  While  this  will  not  allow  a  conviction 
except  for  an  offense  charged,  it  nevertheless  recognizes  the  kindred 
nature  of  these  offenses,  and  indicates  a  purpose  to  facilitate  deal- 
ing with  such  offenders.  •  •  •  AflSrmed.  P.  v.  Shaw,  57  Mich. 
403,  24  N.  W.  121,  58  Am.  Rep.  372. 

rPa.  Sup.  Ct.,  1888.)  Renewing  $1600  Note  with  $16  Note.  PAX- 
SON,  J.  •  •  •  Defendant  was  indicted,  under  §104  of  the 
crimes  act  of  31st  March,  1860,  for  the  larceny  of  a  promissory 
note  of  the  value  of  $1600,  the  property  of  the  Coopersburg  Saving^ 
Bank,  and  the  jury  have  found  that  it  was  obtained  animo  furandi. 
The  bank  parted  with  the  possession.  If  it  also  intended  to  part 
with  its  property  represented  by  the  note,  we  have  no  hesitation  in 
saying  the  offense  of  the  defendant  was  not  larceny,  whatever  else 
it  may  have  been.  In  considering  this  question  regard  must  be  had 
to  the  nature  of  the  property  alleged  to  have  been  stolen.  It  was  a 
promissory  note,  as  before  stated,  of  the  value  of  $1600.  What 
gave  it  that  value?  Certainly  not  the  paper  upon  which  it  was 
written,  for  that  was  of  so  inconsiderable  value  as  not  to  be  the 
subject  of  larceny.  It  is  clear  that  it  was  valuable  only  in  so  far  as 
it  was  a  representative  of  money ;  as  the  evidence  of  a  debt  which 
the  bank  held  against  the  defendant.  The  bank  did  not  intend  to 
part  with  its  property  in  this  note  considered  as  an  evidence  of 
debt.  The  note  was  not  the  debt;  it  was  the  mere  evidence  of  it. 
That  it  did  not  intend  to  part  with  any  right  of  property  is  mani- 
fest from  the  fact  that  the  cashier  thought  he  was  receiving  in  ex- 
change for  the  note  parted  with  a  similar  evidence  of  such  debt,  of 
equal  amount  and  of  equal  value.  It  would  be  the  baldest  techni- 
cality, a  mere  sticking  in  the  bark,  to  hold  that  the  bank  intended 
to  part  with  any  right  of  property  by  a  mere  delivery  to  the  defend- 
ant of  a  piece  of  paper  which  qua  paper,  was  of  no  value.  It  did 
not  intend  to  deliver  the  evidence  of  its  debt  to  the  defendant,  be- 
cause it  supposed  it  was  getting  another  of  equal  value,  and  would 
have  received  it  but  for  the  trick  and  fraud  of  the  defendant.  In 
the  absence  of  any  decision  of  this  court  fully  covering  the  facts 
of  the  case,  it  was  natural  and  proper  for  the  learned  judge  below 
to  give  the  defendant  the  benefit  of  the  doubt  which  he  evidently 
entertained.  Were  we  in  doubt,  we  would  do  likewise ;  but  we  are 
all  of  opinion  that  upon  the  facts  found  by  the  jury  the  offense  is 
larceny.  •  •  •  Proceed  to  sentence  the  defendant  according  to 
law.  0.  V.  Eichelberger,  119  Pa.  St.  254,  13  Atl.  422,  4  Am.  St. 
Rep.  642. 

(Eng.  C.  C.  R.,  1887.)  Bet  on  Race.  Indictment  for  larceny.  De- 
fendant had  a  stand  at  the  Ascot  races  taking  bets,  and  took  money 
of  prosecutor  on  a  bet  by  prosecutor  7  to  1  that  **Bird  of  Freedom" 
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would  win.  That  horse  won,  and  prosecutor  went  for  his  money ;  but 
defendant  and  stand  were  gone.  When  found  defendant  denied  all 
knowledge  of  the  matter;  but  later  confessed.  For  the  prisoner  it 
was  submitted  that  there  was  no  evidence  of  taking  by  trick  or  false 
pretense,  and  prosecutor  had  testified  that  he  would  have  been  satis- 
fied had  he  not  got  back  the  same  coins.  The  case  was  left  to  the 
jury.  Verdict,  guilty.  SMITH,  J.  I  think  that  it  is  clear  the 
prosecutor  never  intended  to  part  with  the  property  in  the  5s.  except 
on  condition  that  a  bona  fide  bet  was  made.  I  think  also  that  there 
is  evidence  that  at  the  time  the  prosecutor  handed  the  5s.  to  the 
prisoner,  the  prisoner  intended  to  keep  possession  of  the  money, 
whether  Bird  of  Freedom  lost  or  won.  He  therefore  obtained  the 
possession  of  the  prosecutor's  money  by  means  of  a  preconcerted  and 
premeditated  fraud;  in  other  words,  by  a  trick.  There  was,  there- 
fore, abundant  evidence  of  larceny,  and  in  my  opinion  the  conviction 
should  be  affirmed.  [Lord  Coleridge,  C.  J.,  Pollock,  B.,  Manisty,  J., 
and  Hawkins,  J.,  gave  similar  opinions.]  B.  v.  Backmaster,  16  Cox 
C.  C.  339,  57  L.  J.  m.  c.  25,  20  Q.  B.  D.  182,  57  L.  T.  720,  36  W.  R.  701, 
52  J.  P.  358,  B.  663,  C.  316. 

(Eng.  C.  C.  R.,  1890.)  Selling  Purse  and  3s.  for  Is.  On  indict- 
ment for  larceny,  the  substance  of  the  prosecutor's  testimony  was: 
I  was  watching  a  man  sell  purses  on  the  street  when  the  prisoner 
came  up  and  said  he  would  show  the  trick,  opened  a  purse  he  had 
in  his  hand,  put  3s.  in  his  other  hand,  appeared  to  drop  them  into 
the  purse,  asked  me  if  I  would  give  him  Is.  for  the  purse  and  3s., 
and  I  hesitated,  but  gave  him  Is.  for  it ;  he  then  pulled  out  another 
purse,  showed  2  half-clrowns  in  his  hand,  seemed  to  drop  them  in, 
and  oflFered  me  them  and  the  purse  for  half-a-crown ;  as  I  walked 
away,  I  found  one  purse  had  only  three  half-pence  in  it,  and  the 
other  two  pennies  in  it.  I  did  not  buy  on  speculation ;  he  offered  me 
3s.  for  Is. ;  and  I  was  willing  to  take  it  if  he  was  to  give  it.  The  jury 
found  the  money  was  obtained  by  a  trick,  and  the  prisoner  was  con- 
victed. For  him  it  was  argued  that  there  was  no  larceny  by  trick 
here,  as  prosecutor  willingly  parted  with  both  title  and  possession. 
HAWKINS,  J.  I  cannot  myself  imagine  a  clearer  illustration  of  the 
difference  between  the  offense  of  false  pretenses  and  that  of  larceny 
than  is  afforded  by  this  case.  It  is  perfectly  clear  that  the  prosecutor 
intended  to  part  with  the  property  in  the  coins,  and  that  being  so, 
the  case  is  clearly  not  that  of  larceny.  The  conviction  must  there- 
fore be  quashed.  [Coleridge,  C.  J.,  Mathew,  J.,  Day,  J.,  and  Gran- 
tham, J.,  gave  concurring  opinions.]  Conviction  quashed.  B.  v. 
Solomons,  17  Cox  C.  C.  93,  62  L.  T.  672,  B.  668. 

(Eng.  C.  C.  R.,  1892.)  Taking  Price  and  Bunning  Off  with  Horse 
Sold.  Defendant  was  convicted  of  larceny  of  £8  of  B,  on  proof  that 
he  sold  a  horse  at  a  fair  to  B  for  £23,  received  £8  on  the  price,  and 
agreed  to  wait  while  B  could  find  a  friend  about  the  place  to  borrow 
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the  other  £15  of  the  price,  but  instead  of  doing  so  left  with  the  horse 
and  £8.  For  the  prisoner  it  was  contended  that  B  intended  to  part 
with  title  to  the  money  when  he  handed  it  over,  and  he  had  testified 
that  he  did  not  expect  to  get  the  money  back,  but  to  get  the  horse  *, 
wherefore  there  was  no  larceny.  HAWKINS,  J.  •  *  *  In  my 
judgment  the  money  was  merely  handed  to  the  prisoner  by  way  of 
deposit,  to  remain  in  his  hands  until  completion  of  the  transaction 
by  delivery  of  the  horse.  He  never  intended,  or  could  have  intended, 
that  the  prisoner  should  take  the  money  and  hold  it,  whether  he 
delivered  the  horse  or  not.  The  idea  is  absurd;  his  intention  was 
that  it  should  be  held  temporarily  by  the  prisoner  until  the  contract 
was  completed,  while  the  prisoner  knew  weW  that  the  contract  never 
would  be  completed,  by  delivery;  the  latter  therefore  intended  to 
keep  and  steal  the  money.  Altogether,  apart  from  the  cases  and 
from  the  principle  which  has  been  so  frequently  enunciated.  I  should 
not  have  a  shadow  of  doubt  that  the  conviction  was  right.  [Lord 
Coleridge,  C.  J-,  Pollock,  B.,  A.  L.  Smith,  J.,  and  Wills,  J.,  gave  simi- 
lar opinions.  Affirmed.]  R.  v.  Russett  [1892],  2  Q.  B.  312,  67  L.  T. 
124,  40  W.  R.  592,  17  Cox  C.  C.  534,  56  J.  P.  743,  B.  671,  Ke.  349. 

(111.  Sup.  Ct.,  1895.)  Betting  on  Foot-Race.  Doss  was  convicted 
of  larceny  of  $530  from  Divine.  Doss  obtained  the  money  of  Divine, 
who  went  with  him.  to  bet  on  one  Langdon  as  winner  in  a  proposed 
foot-race.  Doss  assuring  Divine  that  Langdon  was  a  very  swift  run- 
ner and  sure  to  win.  At  the  race  they  met  Kiplinger,  who  acted  as 
stakeholder,  the  runners  (Langdon  and  Simpson),  and  another.  Afl 
proceeded  together  to  the  race  track,  some  envelopes  were  placed  in 
Kiplinger 's  hands,  which  he  said  he  did  not  open,  but  the  evidence 
does  not  show  that  any  money  was  put  up  against  Divine's,  and 
Doss  put  only  $20  in  the  hands  of  the  stakeholder.  The  race  came 
off,  Simpson  won;  Kiplinger  gave  him  the  envelopes.  Doss  seemed 
very  angry  at  Langdon  for  failing,  the  parties  separated,  the  whole 
affair  was  a  fraud,  the  conspirators  met  near  town  to  divide,  and 
they  then  ran  away.  CARTER,  J.  *  *  *  The  jury  were  war- 
ranted in  finding  that  possession  of  the  money  was  fraudulently 
obtained  by  plaintiff  in  error,  with  the  felonious  intent  on  his  part, 
when  he  received  it,  to  convert  it  to  his  own  use,  and  that  Divine, 
when  he  gave  him  the  money,  intended  to  part  with  his  possession 
merely,  and  not  with  his  title,  relying  on  plaintiff  in  error  to  dispose 
of  it  as  agreed  upon  for  his  (Divine's)  benefit.  It  is  the  settled  law 
of  this  state  that  this  offense  is  larceny.  Murphy  v.  P.,  104  HI.  528. 
•  •  •  Affirmed.  Doss  v.  P.,  158  Til.  660,  41  N.  E.  1093,  49  Am.  St. 
Rep.  180. 

Ac€.  R.  V.  RobsoD,  RusA.  A  R  418.  Ml.  7Mt. 

(Ind.  Sup.  Ct.,  1897.)  Oreen  Ooods.  One  of  defendants  was  a 
bank  president,  the  other  an  insurance  agent,  and  they  represented 
to  prosecutor,  a  credulous  farmer,  that  they  could  get  any  quantity 
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of  **good  money,"  **that  would  pass  anywhere,"  five  dollars  for  one, 
and  would  let  him  into  the  scheme.  They  induced  him  to  give  them 
$1,000  in  money  and  his  note  for  $4,000.  Then  the  bank  president 
started  for  New  York  to  get  the  money  ($50,000),  sent  a  box  by 
express  to  prosecutor,  notifying  him  to  keep  it  safe  till  the  three 
could  meet  and  divide.  Prosecutor  got  the  box,  took  it  home,  and 
hid  it  in  the  oat  bin.  A  few  days  later  defendants  called,  and  asked 
if  he  had  the  box.  He  produced  it,  and  the  three  went  to  the  woods 
to  divide.  While  opening  it,  the  bank  president  noticed  that  the 
nails  on  the  box  were  not  the  same  as  he  used,  and  suspected  that  it 
might  have  been  tampered  with.  When  opened  it  was  found  to  con- 
tain brown  paper  only.  Each  defendant  accused  the  other,  the  bank 
president  said  the  others  had  robbed  him,  drew  a  revolver  and 
pointed  it  at  prosecutor,  and  the  other  defendant  grabbed  the  re- 
volver; then  a  great  scuffle  ensued  between  defendants,  and  prose- 
cutor in  great  fright  turned  and  lied.  Later  the  insurance  agent 
called  to  the  farmer,  and  said  come  back,  he  had  the  gun,  would 
investigate  and  they  must  keep  the  matter  quiet  or  all  would  go  to 
the  penitentiary.  After  waiting  some  time  without  results,  prose- 
cutor made  complaint,  resulting  in  this  proceeding.  Both  defend- 
ants were  convicted  on  an  indictment  for  larceny,  and  on  error  the 
conviction  was  affirmed.  It  was  contended  that  the  oflfense  was 
obtaining  money  by  false  pretenses,  if  anything,  and  not  larceny. 
But  the  court  held  that  prosecutor  parted  with  possession  only,  not 
with  his  title  to  the  money;  that  it  was  to  be  returned  to  him.  or 
five  to  one  for  it,  in  30  days  at  most;  that  there  was  a  taking  by 
trick  and  deception  with  intention  to  appropriate  at  once  to  the 
taker's  own  use,  w^hich  constitute  plain  larcenv.  Crum  v.  S.,  148 
Ind.  401,  47  N.  E.  833. 

§  134.  ''Without  Consent.'' 

(Eng.  Assize,  1841.)  A  Wife  Having  Agreed  to  Elope  with  the 
Prisoner,  was  desired  by  him  to  bring  all  the  money  she  could ; 
accordingly  she  packed  money,  etc.,  into  boxes,  had  the  prisoner 
call  for  them,  and  was  about  to  depart  with  him  when  the  husband 
awoke.  On  trial  for  larceny,  COLERIDGE,  J.,  instructed  the  jury 
that  the  unity  between  husband  and  wife  prevented  her  being  con- 
victed of  larceny  from  him,  and  a  stranger  receiving  the  husband's 
goods  from  her  hands  could  not  ordinarily  be  convicted;  but  if  the 
person  to  whom  she  delivered  the  goods  was  an  adulterer  with  her 
or  they  then  intended  adultery,  he  can  be  convicted  though  he  re- 
ceived the  goods  from  the  wife.  Verdict,  guiltv.  B.  v,  ToUett,  Car. 
&  M.  112,  B.  533. 

TJkewise,  thoufrh  the  Jewelry  was  oommunity  property.    P.  v.  Swalm.  W  Cal.  46.  2»  Pac. 
67,  IS  Am.  St.  Rep.  0& 

(Ala.  Sup.  Ct.,  1871.)    Matches  Set  Out  for  Free  Use.    Defendant 
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was  convicted  of  larceny  of  a  box  of  matches.  It  was  proved  that 
he  took  the  matches  put  up  in  a  store  by  the  proprietor  to  accom- 
modate customers  in  lighting  their  pipes  and  cigars.  His  counsel 
requested  the  court  to  charge  the  jury  that  if  the  matches  were 
placed  on  the  counter  for  the  accommodation  of  the  public,  the  owner 
consented  that  they  should  be  taken,  and  so  there  was  no  larceny. 
SAFFOLD,  J.  •  •  •  Larceny  may  be  committed  of  property 
under  the  circumstances  attached  to  the  box  of  matches.  The  owner 
had  not  abandoned  his  right  tp  them.  They  could  only  be  appropri- 
ated in  a  particular  manner  and  in  a  very  limited  quantity  with  his 
consent.  Taking  them  by  the  boxful  without  felonious  intent  would 
have  been  a  trespass,  and  with  it,  a  larceny.  The  ownership  was 
sufficiently  proved.  Affirmed.  Blitcham  v.  S.,  45  Ala.  29,  B.  616, 
Mi.  711. 

(N.  Car.  Sup.  Ct.,  1892.)  A  Cotton  Sampler  was  Permitted  to  Poll 
Cotton  from  tiie  Bales,  to  test  its  quality,  and  he  used  this  privilege 
to  take  more  cotton  than  was  necessary  for  the  purpose,  intending 
fraudulently  to  appropriate  it.  A  conviction  of  larceny  on  an  in- 
struction that  this  was  sufficient  to  convict,  though  the  owner  con- 
sented to  the  taking  of  the  samples,  was  approved  and  affirmed. 
S.  V.  BSacBae,  111  N.  Car.  665,  16  S.  E.  173. 


(Eng.  C.  C.  B.,  1873.)  Overpayment  by  Mistake,  Knowingly 
Taken.  The  prisoner  was  convicted  of  larceny  on  proof  that  he  pre- 
sented an  order  at  a  postoffice  for  10s.  on  deposit  to  his  credit,  that 
the  clerk  in  the  office  took  the  prisoner's  book,  by  mistake  read  an- 
other letter  of  advice,  charged  him  with  £8  16s.  lOd.,  and  counted 
that  sum  out  onto  the  counter;  and  that  the  prisoner  took  up  the 
money  and  went  away.  BOVILL,  C.  J.,  read  the  judgment  of  Cock- 
burn,  C.  J.,  Blackburn,  Mellor,  Lush,  Grove,  Denman,  and  Archibald, 
JJ-  •  •  •  The  finding  of  the  jury,  that  the  prisoner,  at  the 
moment  of  taking  the  money,  had  the  animus  furandi  and  was  aware 
of  the  mistake,  puts  an  end  to  all  objection  arising  from  the  fact 
that  the  clerk  meant  to  part  with  the  possession  of  the  money.  On 
the  second  question,  namely,  whether,  assuming  that  the  clerk  was 
to  be  considered  as  having  all  the  authority  of  the  owner,  the  inten- 
tion of  the  clerk  (such  as  it  was)  to  part  with  the  property  prevents 
this  from  being  larceny,  there  is  more  difficulty,  and  there  is,  in  fact, 
a  serious  difference  of  opinion,  though  the  majority,  as  already 
stated,  think  the  conviction  right.  The  reasons  which  lead  us  to  this 
conclusion  are  as  follows :  At  common  law  the  property  in  personal 
goods  passes  by  a  bargain  and  sale  for  consideration,  or  a  gift  of 
them  accompanied  by  delivery ;  and  it  is  clear  from  the  very  nature 
of  the  thing  that  an  intention  to  pass  the  property  is  essential  both 
to  a  sale  and  to  a  gift.  But  it  is  not  at  all  true  that  an  intention  to 
pass  the  property,  even  though  accompanied  by  a  delivery,  is  of  it- 
self equivalent  to  either  a  sale  or  a  gift.     •    •    •    The  property 
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still  remains  that  of  the  postmaster-general,  and  never  did  vest  in 
the  prisoner  at  all.  There  was  no  contract  to  render  it  his  which 
required  to  be  rescinded ;  there  was  no  gift  of  it  to  him,  for  there 
was  no  intention  to  give  it  to  him  or  to  anyone.  It  was  simply  a 
handing  over  by  a  pure  mistake,  and  no  property  passed.  •  •  • 
We  admit  that  the  case  is  undistinguishable  from  the  one  supposed 
in  the  argument,  of  a  person  handing  to  a  cabman  a  sovereign  by 
mistake  for  a  shilling;  but  after  carefully  weighing  the  opinions  to 
the  contrary,  we  are  decidedly  of  opinion  that  the  property  in  the 
sovereign  would  not  vest  in  the  cabman,  and  that  the  question 
whether  the  cabman  was  guilty  of  larceny  or  not,  would  depend 
upon  this,  whether  he,  at  the  time  he  took  the  sovereign,  was  aware 
of  the  mistake  and  had  then  the  guilty  intent,  the  animus  furandi. 
But  it  is  further  urged  that  if  the  owner,  having  power  to  dispose 
of  the  property,  intended  to  part  with  it,  that  prevents  the  crime 
from  being  that  of  larceny,  though  the  intention  was  inoperative, 
and  no  property  passed.  In  almost  all  the  cases  on  the  subject,  the 
property  had  actually  passed,  or  at  least  the  court  thought  it  had 
passed;  but  two  cases,  R.  v.  Adams,  2  Russ.  C.  (Ed.  4)  200  [§  133 J, 
and  R.  v.  Atkinson,  2  East  P.  C.  673  L§133J,  appear  to  have  been 
decided  on  the  ground  that  an  intention  to  pass  the  property,  though 
inoperative,  and  known  by  the  prisoner  to  be  inoperative,  was  enough 
to  prevent  the  crime  from  being  that  of  larceny.  But  we  are  unable 
to  perceive  or  understand  on  what  principles  the  cases  can  be  sup- 
ported if  R.  V.  Davenport,  2  Russ.  C.  (Ed.  4)  201,  and  the  others 
involving  the  same  principle  are  law.  •  •  •  [Bovill,  C.  J.,  also 
read  an 'opinion  for  himself  and  Keating,  J.,  in  part  as  follows :]  *  • 
•  We  are  of  opinion  that  neither  the  clerk  to  the  postmistress,  nor 
the  postmistress  personally,  had  any  power  or  authority  to  part  with 
the  £5  note,  three  sovereigns,  the  half-sovereign,  silver  and  copper, 
11  mounting  to  £8  16s.  lOd.,  which  the  clerk  placed  upon  the  counter, 
and  which  was  taken  up  by  the  prisoner.  In  this  view  the  present 
case  appears  to  be  undistinguishable  from  other  cases  where,  obtain- 
ing articles  animo  furandi  from  the  master  of  a  postoffice,  though  he 
had  intentionally  delivered  them  over  to  the  prisoner,  has  been  held 
to  be  larceny,  on  the  principle  that  the  postmaster  had  not  the  prop- 
erty in  the  articles,  or  the  power  to  part  with  the  property  in  them. 
For  instance,  the  obtaining  the  mail  bags  by  pretending  to  be  the 
mail  guard,  as  in  R.  v.  Pearce,  2  East  P.  C.  603,  the  obtaining  a 
watch  from  the  postmaster  by  pretending  to  be  the  person  for  whom 
it  was  intended,  as  in  R.  v.  Kay,  Dears.  &  B.  Cr.  C.  231;  26  L.  J. 
m.  c.  119  (where  R.  v.  Pearce,  2  East  P.  C.  603,  was  relied  upon  in 
the  judgment  of  the  court) ;  and  the  obtaining  letters  from  the  post- 
master under  pretense  of  being  the  servant  of  the  party  to  whom 
they  were  addressed,  as  in  R.  v.  Jones,  1  Den.  Cr.  C.  188,  and  in 
R.  V.  Gillings,  1  F.  &  F.  36,  were  all  held  to  be  larceny.  The  same 
principle  has  been  acted  upon  in  other  cases,  where  the  person  hav- 
ing merely  the  possession  of  goods,  without  any  power  to  part  with 
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the  property  in  them,  has  delivered  them  to  the  prisoner,  who  has 
obtamed  them  animo  furandi ;  for  instance,  such  obtaining  of  a  par- 
eel  from  a  carrier's  servant  by  pretending  to  be  the  person  to  whom 
it  was  directed,  as  in  K.  v.  Longstreeth,  1  Mood.  Cr.  C.  137 ;  or  ob- 
taining goods  through  the  misdelivery  of  them  by  a  carman's  ser- 
vant, through  mistake,  to  a  wrong  person,  who  appropriated  them 
animo  furandi,  as  in  E.  v.  Little,  10  Cox  Cr.  C.  559,  were,  in  like 
manner,  held  to  amount  to  larceny.  In  all  these  and  other  similar 
cases,  many  of  which  are  collected  in  2  Buss.  C.  211  to  215,  the  prop- 
erty was  considered  to  be  taken  without  the  consent  and  against  the 
will  of  the  owner,  though  the  possession  was  parted  with  by  the 
voluntary  act  of  the  servant,  to  whom  the  property  had  been  in- 
trusted for  a  special  purpose.  And  where  property  is  so  taken  by 
the  prisoner  knowingly,  with  intent  to  deprive  the  owner  of  it  and 
feloniously  to  appropriate  it  to  himself,  he  may,  in  our  opinion,  be 
properly  convicted  of  larceny.  The  case  is  very  different  where 
the  goods  are  parted  with  by  the  owner  himself,  or  by  a  person 
having  authority  to  act  for  him,  and  where  he  or  such  agent  intends 
to  part  with  the  property  in  the  goods ;  for  then,  although  the  goods 
be  obtained  by  fraud,  or  forgery,  or  false  pretenses,  it  is  not  a  taking 
against  the  will  of  the  owner,  which  is  necessary  in  order  to  consti- 
tute larceny.  •  *  •  In  the  present  case,  not  only  had  the  post- 
mistress or  her  clerk  no  power  or  authority  to  part  with  the  prop- 
erty in  this  money  to  the  prisoner,  but  the  clerk,  in  one  sense,  never 
intended  to  part  with  the  £8  16s.  lOd.  to  the  person  who  presented 
an  order  for  only  10s.,  and  he  placed  the  money  on  the  counter  by 
mistake,  though  at  the  time  he  (by  mistake)  intended  that  the  pris- 
oner should  take  it  up,  and  by  mistake  entered  the  amount  in  the 
prisoner's  book.  When  the  money  was  lying  upon  the  counter  the 
prisoner  was  aware  that  he  was  not  entitled  to  it,  and  that  it  could 
not  be,  and  was  not,  really  intended  for  him ;  yet,  with  a  full  knowl- 
edge on  his  part  of  the  mistake,  he  took  the  money  up  and  carried 
it  away,  intending  at  the  time  he  took  it  to  deprive  the  owner  of 
all  property  in  it,  and  feloniously  to  appropriate  it  to  his  own  use. 
There  was,  therefore,  as  it  seems  to  us,  a  wrongful  and  fraudulent 
taking  and  carrying  away  of  the  whole  of  this  money  by  the  pris- 
oner, without  any  color  of  right,  animo  furandi,  and  against  the 
will  of  the  real  owner;  and  for  these  reasons,  and  upon  the  author- 
ities before  stated,  we  think  the  prisoner  was  properly  convicted  of 
larceny.     [Kelly,  C.  B.,  read  a  concurring  opinion.] 

[No  Possession  Oiven.]  PIGOTT,  B.  I  agree  in  the  judgment  of 
the  majority  of  the  court,  except  that  I  do  not  adopt  the  reasons 
which  are  there  assigned.  •  •  •  The  case  states  that  the  clerk 
placed  the  money  on  the  counter.  •  •  •  This,  no  doubt,  gave 
the  prisoner  the  opportunity  of  taking  up  the  money.  •  •  •  if 
complete  possession  had  been  given  by  the  clerk  to  the  prisoner,  so 
that  no  act  of  the  latter  was  required  to  complete  it  after  his  dis- 
covery of  the  mistake  and  his  own  formed  intention  to  steal  it.  I 
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should  not  feel  myself  at  liberty  to  affirm  this  conviction.  •  •  • 
CLEASBY,  B.  •  •  •  The  cases  establish  that,  where  there  is  a 
complete  dealing  or  transaction  between  the  parties  for  the  purpose 
of  passing  the  property,  and  so  the  possession  parted  with,  there  is  no 
taking,  and  the  case  is  out  of  the  catagory  of  larceny.  •  •  •  The 
cases  show,  no  doubt,  beyond  question  that  where  the  transaction  is 
of  such  a  nature  that  the  property  in  the  chattel  actuall}'  passes 
(though  subject  to  be  resumed  by  reason  of  fraud  or  trick),  there  is 
no  taking,  and  therefore  no  larceny.  But  they  do  not  Bhow  the  con- 
verse :  viz.,  that  when  the  property  does  not  pass  there  is  larceny. 
On  the  contrary,  they  appear  to  me  to  show  that  where  there  is  an 
intention  to  part  with  the  property  along  with  the  possession,  though 
the  fraud  is  of  such  a  nature  as  to  prevent  that  intention  from  oper- 
ating there  is  still  no  larceny.     •     •     • 

[Effect  of  Mistake  on  Intent.]  BRAMWELL,  B.  •  •  •  But 
it  is  argued  that  here  there  was  no  intent  to  part  with  the  property, 
because  the  postoffice  clerk  never  intended  to  give  to  Middleton 
what  did  not  belong  to  him.  A  fallacy  is  involved  in  this  way  of 
stating  the  matter.  No  doubt  the  clerk  did  not  intend  to  do  an  act 
of  the  sort  described  and  give  to  Middleton  what  did  not  belong  to 
him,  yet  he  intended  to  do  the  act  he  did.  What  he  did  he  did  not 
do  involuntarily  nor  accidentally,  but  on  purpose.  See  what  would 
follow  from  such  reasoning.  A  intends  to  kill  B ;  mistaking  C  for  B, 
he  shoots  at  C  and  kills  him.  According  to  the  argument,  he  is  not 
guilty  of  intentional  murder;  not  of  B,  for  he  has  not  killed  him; 
not  of  C,  for  he  did  not  intend  to  kill  him.  There  is  authority  of  a 
very  cogent  kind  against  this  argument.  A  man  in  the  dark  gets 
into  bed  to  a  woman,  who,  erroneously  believing  him  to  be  her  hus- 
band, lets  him  have  connection  with  her.  This  is  no  rape,  because 
it  is  not  without  her  consent,  yet  she  did  not  intend  that  a  man  not 
her  husband  should  have  connection  with  her.  I  have  noticed  this 
above  as  another  illustration  of  how  the  common  law  refuses  to 
punish  an  act  committed  with  the  consent  of  the  complainant.  *  * 
*  It  is  said  that  here  the  dominus  was  invitus;  that  the  dominus 
was  not  the  postoflfice  clerk,  but  the  postmaster-general  or  the  queen ; 
and  tiiat  therefore  it  was  an  unauthorized  act  in  the  postoffice  clerk, 
and  so  a  trespass  in  Middleton  invito  domino.  I  think  one  answer 
to  this  is,  that  the  postoffice  clerk  had  authority  to  decide  under  what 
circumstances  he  would  part  with  the  money  with  which  he  was 
intrusted.  But  I  also  think  that,  for  the  purposes  of  this  question, 
the  lawful  possessor  of  the  chattel,  having  authority  to  transfer  the 
property,  must  be  considered  as  the  dominus  within  this  rule,  at 
least  when  acting  bona  fide.  It  is  unreasonable  that  a  man  should 
be  a  thief  or  not,  not  according  to  his  act  and  intention,  but  accord- 
ing to  a  matter  which  has  nothing  to  do  with  them,  and  of  which  he 
has  no  knowledge.  According  to  this,  if  I  give  a  cabman  a  sovereign 
for  a  shilling  by  mistake,  he  taking  it  animo  furandi,  it  is  no  lar- 
ceny; but  if  I  tell  my  servant  to  take  a  shilling  out  of  my  purse,  and 
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he  by  mistake  takes  a  soverei^,  and  gives  it  to  the  cabman,  who 
takes  it  animo  furandi,  the  cabman  is  a  thief.  It  is  ludicrous  to  say 
that  if  a  man,  instead  of  himself  paying,  tells  his  wife  to  do  so,  and 
she  gives  the  sovereign  for  a  shilling,  the  cabman  is  guilty  of  lar- 
ceny, but  not  if  the  husband  gives  it.  It  is  said  that  there  is  no 
great  harm  in  this ;  that  a  thief  in  mind  and  act  has  blundered  into 
a  crime.  I  cannot  agree.  I  think  the  criminal  law  ought  to  be  rea- 
sonable and  intelligible.  Certainly  a  man  who  had  to  be  hung  owing 
to  this  distinction  might  well  complain,  and  it  is  to  be  remembered 
that  we  must  hold  that  to  be  law  now  which  would  have  been  law 
when  such  a  felony  was  capital.  Besides,  juries  are  not  infallible, 
and  may  make  a  mistake  as  to  the  animus  furandi,  and  so  find  a  man 
guilty  of  larceny  when  there  was  no  theft  and  no  animus  furandi. 
Moreover,  R.  v.  Prince,  L.  R.  1  C.  C.  150  [§  133],  is  contrary  to  this 
argument,  for  there  the  banker's  clerks  had  no  authority  to  pay  a 
forged  check  if  they  knew  it ;  they  had  authority  to  make  a  mistake, 
and  so  had  the  postofBce  clerk.  •  •  •  [Dissenting  opinions  were 
also  given  by  Martin,  B.,  and  Brett,  J.]  Conviction  affirmed.  B.  v. 
Middleton,  L.  R.  2  C.  C.  R.  38,  42  L.  J.  m.  c.  73,  28  L.  T.  777,  12  Cox 
C.  C.  260,  417,  B.  617,  Ke.  266,  Mi.  794. 

Compare  similar  facts  on  charge  of  embezzlement:     C.  v.  Hays,  S  152. 

(Eng.  C.  C.  R.,  1887.)  Stealing  from  Slot  BSachine.  On  indict- 
ment for  larceny,  it  was  shown  that  defendants  obtained  cigarettes 
from  a  penny-in-the  slot  machine  by  putting  into  it  metal  disks  about 
the  size  of  a  penny,  while  a  spy  employed  by  the  owner  watched  to 
see  them  do  it.  LORD  COLERIDGE,  C.  J.  In  this  case  a  person 
was  indicted  for  committing  a  larceny  from  what  is  known  as  an 
** automatic  box,''  which  was  so  constructed  that  if  you  put  a  penny 
into  it  and  pushed  a  knob  in  accordance  with  the  directions  on  the 
box  a  cigarette  was  ejected  onto  a  bracket  and  presented  to  the 
giver  of  the  penny.  Under  these  circumstances  there  is  no  doubt 
that  the  prisoners  put  in  the  box  a  piece  of  metal  which  was  of  no 
value,  but  which  produced  the  same  effect  as  the  placing  a  penny 
in  the  box  produced.  A  cigarette  was  ejected,  which  the  prisoners 
appropriated;  and  in  a  case  of  that  class  it  appears  to  me  there 
clearly  was  larceny.  The  means  by  which  the  cigarette  was  made  to 
come  out  of  the  box  were  fraudulent  and  the  cigarette  so  made  to 
come  out  was  appropriated.  •  •  •  Pollock,  H.,  Stephen,  Mathew, 
and  Wills,  JJ.,  concurred.  Conviction  affirmed.  B.  v.  Hands,  16  Cox 
C.  C.  188,  56  L.  T.  370,  52  J.  P.  24,  B.  6U.  C.  383. 

(Cal.  Sup.  Ct.,  1888.)  Feigned  Drunk  to  Catch  Thief.  Defendant 
was  convicted  of  grand  larceny  from  the  person  of  F.  0.  Slanker, 
and  appealed.  McFARLAND,  J.  •  *  •  The  appellant  con- 
tends that  Slanker 's  testimony,  taken  as  true,  does  not  make  out  a 
case  of  larceny,  because  it  shows  that  the  money  was  taken  with  his 
( Slanker 's)  consent.     The  statement  of  Slanker  was  substantially 
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this:  He  was  a  constable  in  the  town  of  Pomona,  and,  some  crimes 
having  been  committed  in  the  town,  he,  for  the  purpose  of  detecting 
the  thieves,  on  the  night  of  the  alleged  larceny,  disguised  himself, 
and  feigned  drunkenness.  Aft^r  staggering  around  the  streets 
awhile,  he  lay  down  in  an  alley,  and  pretended  to  be  in  a  drunken 
stupor.  Shortly  afterwards  the  appellant  and  another  person  came 
to  him,  and  took  from  his  person  three  dollars,  which  he  had  put 
in  the  pocket  of  his  overalls.  He  was  perfectly  conscious  at  the 
time,  and  made  no  resistance,  and  intended  that  any  thief  who  tried 
it  should  be  allowed  to  take  the  three  dollars,  in  order  that  a  case 
of  larceny  might  be  made  out  against  him.  He  had  no  previous 
suspicion,  however,  of  the  appellant,  and  was  surprised  at  his  partici- 
pation in  the  act.  And  under  these  circumstances,  counsel  for  ap- 
pellant contends  that  the  thing  done  was  not  larceny,  because  the 
money  was  not  taken  against  the  consent  of  the  prosecuting  wit- 
ness. It  is  no  doubt  true,  as  a  general  proposition,  that  larceny  is 
not  committed  when  the  property  is  taken  with  the  consent  of  its 
owner;  but  it  is  difficult  in  some  instances  to  determine  whether 
certain  acts  constitute,  in  law,  such  "consent,"  and,  un'der  the  au- 
thorities we  do  not  think  that  there  is  such  consent  where  there  is 
mere  passive  submission  on  the  part  of  the  owner  of  the  goods  taken, 
and  no  indication  that  he  wishes  them  taken,  and  no  knowledge  by 
the  taker  that  the  owner  wishes  them  taken,  and  no  mutual  under- 
standing between  the  two,  and  no  active  measures  of  inducement 
employed  for  the  purpose  of  leading  into  temptation.  •  •  • 
From  the  authorities,  and  upon  principle,  we  are  of  opinion  that 
the  conduct  of  the  witness  Blanker,  *as  detailed  by  him  in  his  testi- 
mony, did  not  amount  to  consent  in  law,  and  aifords  no  reason  why 
the  act  of  appellant  in  taking  the  money  (if  he  did  take  it  in  the 
manner  as  sworn  to  by  Blanker)  was  not  larceny.  •  •  •  [Judg- 
ment reversed  because  the  indictment  did  not  allege  title  to  the 
monev  taken  was  in  another  than  defendant.]  P.  v.  Hanselman,  76 
Cal.  460,  18  Pac.  425.  9  Am.  St.  Rep.  238. 

So.  if  the  owner  belnir  drunk,  supposed  defendant's  purpose  was  to  keep  It  (a  watch)  for 
him  till  sober.    Schafer  v.  S.  (Ala.)  8  So.  670. 

(Tex.  Ct.  of  App.,  1887.)  Property  Exposed  to  Thief.  A  defend- 
ant charged  with  the  larceny  of  a  horse,  which  the  owner  loaned  to 
another,  who  placed  the  horse  out  for  the  purpose  of  catching  de- 
fendant in  the  theft,  cannot  set  up  the  consent  of  the  owner  in  de- 
fense, where  he  did  not.  directly  or  throuprh  another,  su^rgest  the 
theft  to  him,  or  induce  him  to  commit  it.  Connor  v.  S.,  24  Tex.  App. 
245.  6  S.  W.  138. 

Ac«.  Lowe  T.  S.,  44  Fla.  449. .??  So.  9.%.    See  also  several  ca.ses  in  1 99. 


§  136.    ' '  Carrying  Away. ' ' 

(Eng.  C.  C.  R.,  1782.)    The  Prisoner  Hoyed  a  Parcel  of  Goods 


i  135.  LARCENY.  445 

from  the  Fore  Part  to  Near  the  Tail  of  a  Wagon,  when  he  was  de- 
tected ;  and  it  was  held  that,  as  the  prisoner  had  removed  the  prop- 
erty from  the  spot  where  it  was  placed,  with  an  intent  to  steal,  the 
asportation  was  sufficient  to  constitute  the  offense.  Oozlett's  Case, 
2  East  P.  C.  556. 

(Eng.  C.  C.  R.,  1824.)  Moving  Mail  Bag.  The  defendant,  with  a 
felonious  intent,  lifted  a  bag  from  the  bottom  of  the  front  boot  of  a 
coach,  but,  before  getting  it  completely  out  of  the  space  it  had  occu- 
pied, he  was  detected ;  yet  as  each  part  of  it  had  been  removed  from 
the  space  which  that  specific  part  occupied,  the  asportation  was  held 
to  be  complete.  Conviction  affirmed.  B.  v.  Walsh,  1  Moody  C.  C.  14, 
B.  505,  C.  380,  Ke.  220. 

(Eng.  G.  C.  B.,  1862.)  A  Letter  Carrier  was  indicted  for  stealing 
a  letter ;  and  it  was  proved  that  it  should  have  been  delivered  in  due 
course  in  the  morning,  and  when  he  was  asked  in  the  afternoon  why 
he  had  not  delivered  it,  he  falsely  said  no  one  was  at  the  house,  and 
then  took  the  letter  from  his  pocket  unopened.  He  was  found  guilty 
on  instruction  that  if  he  put  it  into  his  pocket  to  secrete  and  steal  it 
he  might  be  convicted.  On  case  reserved,  the  conviction  was 
affirmed.  B.  v.  Poynton,  9  Cox  C.  C.  249,  L.  &  C.  247,  32  L.  J.  m.  c. 
29,  7  L.  T.  434, 11  W.  R.  73,  8  Jur.  n.  s.  1218,  C.  281. 

(Ohio  Sup.  Ct.,  1870.)  Lifting  Money  and  Turning  It  in  Drawer. 
Appellant  was  convicted  of  larceny.  It  was  shown  that  he  went  into 
a  store  and  asked  the  price  of  a  pair  of  boots  in  the  window.  While 
the  merchant  went  to  get  the  boots  he  went  behind  the  counter, 
opened  the  money  drawer,  took  the  money  in  his  hands  and  dis- 
arranged the  piles  of  bills;  but  being  discovered  by  the  merchant, 
left  the  drawer  without  taking  any  of  the  money  out.  DAY,  J.  It 
is  claimed  on  behalf  of  the  plaintiff  in  error  that  the  charge  given 
to  the  jury  was  erroneous,  and  that  the  court  erred  in  refusing  to 
charge  as  requested,  and  in  refusing  to  grant  a  new  trial.  These  are 
the  alleged  errors  chiefly  relied  on  for  a  reversal  of  the  judgment. 
*  •  •  The  felony  lies  in  the  very  first  act  of  removing  the  prop- 
erty. Therefore,  the  least  removing  of  the  entire  thing  taken,  with 
an  intent  to  steal  it,  if  the  thief  thereby,  for  the  instant,  obtain  the 
entire  and  absolute  possession  of  it,  is  a  sufficient  asportation,  though 
the  property  be  not  removed  from  the  premises  of  the  owner,  nor 
retained  in  the  possession  of  the  thief-  •  •  •  The  court  charged 
the  jury  that,  '*if  he  had  actually  taken  the  money  into  his  hand, 
and  lifted  it  from  the  place  where  the  owner  had  placed  it,  so  as  to 
entirely  sever  it  from  the  spot  where  it  was  so  placed,  with  the  inten- 
tion of  stealing  it,  he  would  be  guilty  of  larceny,  though  he  may 
have  dropped  it  into  the  place  it  was  lying  upon  being  discovered, 
and  never  had  it  out  of  the  drawer."  The  charge  recognizes  the 
necessity  of  a  felonious  taking  of  the  property,  that  it  must  be  sev- 
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ered,  and  lifted  or  carried  from  the  place  where  it  was  left  by  the 
owner,  and  be,  for  the  instant  at  least,  in  the  entire  and  absolute 
possession  of  the  party  accused.  This,  according  to  the  authorities, 
constitutes  larceny,  though  the  money  may  have  been  dropped  where 
it  was  found,  and  never  taken  out  of  the  drawer.  •  •  •  Eckels 
V.  8.,  20  Ohio  St.  508,  P.  286,  Kn.  258. 

Aee.  Harris  ▼.  S..  »  Tex.  App.  101, 14  S.  W.  aOO,  SS  Am.  St.  Bep.  717,  opening  drawer,  UfUnc 
16,  dropping  and  on  disooTery—oonyloted  of  larceny  of  entire  contents,  Ibl. 

(Mass.  Sup.  Judicial  Ct.,  1878.)  By  Innocent  Agent— Transposing 
Bi^gage  Ghecks.  Defendant  was  indicted  and  convicted  of  larceny 
of  a  trunk  and  contents.  The  evidence  showed  that  one  Briggs,  in 
collusion  with  defendant,  had  a  valise  checked  at  the  Worcester 
union  station  for  New  York,  and  called  the  attention  of  the  baggage 
master,  while  defendant  took  that  check  off,  put  it  on  a  trunk 
checked  for  Hartford,  and  put  the  trunk  check  onto  the  valise. 
Briggs  afterwards  received  the  trunk  from  the  railway  station  in 
New  York,  and  rifled  it  of  its  contents.  LORD,  J.  •  •  •  This, 
as  we  understand,  has  been  the  law  from  the  earliest  period :  *' There 
is  no  occasion  that  the  carrying  away  be  by  the  hand  of  the  party 
accused,  for  if  he  procured  an  innocent  agent  to  take  the  property, '* 
by  means  of  which  he  became  possessed  of  it,  **he  will  himself  be  a 
principal  offender.'*  3  Chit.  Crim.  Law  925.  It  is  held  to  be  a 
larceny  '*if  a  person,  intending  to  steal  my  horse,  take  out  a  replevin, 
and  thereby  have  the  horse  delivered  to  him  by  the  sheriff;  or  if  one 
intending  to  rifle  my  goods  get  possession  from  the  sheriff,  by  vir- 
tue of  a  judgment  obtained  without  any  the  least  color  or  title,  upon 
false  affidavits,  etc. ;  in  which  cases,  the  making  use  of  legal  process 
is  so  far  from  extenuating  that  it  highly  aggravates  the  offense,  by 
the  abuse  put  on  the  law  in  making  it  serve  the  purposes  of  oppres- 
sion and  injustice.''  1  Hawk.  c.  33,  §  12;  1  Hale  P.  C.  507;  R.  v.  Chis- 
sers,  T.  Raym.  275  [§  133]  ;  Wilkins's  Case,  cited  in  1  Hawk.  c.  33,  § 
22;  1  Leach  (4th  Ed.)  520.  It  will  thus  be  seen  that  an  asportation 
may  be  effected  by  means  of  innocent  human  agency,  as  well  as  by 
mechanical  agency,  or  by  the  offender's  own  hand.  The  case  has  been 
argued  as  if  it  was  intended  by  the  presiding  justice  to  rule  that  the 
jury  must  flnd  that,  at  the  instant  of  the  exchange  of  the  checks, 
there  was  such  an  actual  manual  change  in  the  possession  as  of  itself 
to  be  an  asportation.  We  do  not  so  understand  the  instruction.  An 
asportation  at  that  time  was  unimportant.  The  real  question  was, 
whether  the  defendant  at  that  time  feloniously  and  with  intent  to 
steal,  set  in  motion  an  innocent  agency,  by  which  the  trunk  and 
contents  were  to  be  removed  from  the  possession  of  the  true  owner, 
and  put  into  the  defendant's  possession,  and  whether  such  purpose 
was  actually  accomplished.  If,  before  the  trunk  had  been  started, 
the  scheme  had  been  detected,  the  offense  of  the  defendant  would 
have  been  an  attempt  to  commit  larceny,  and  doing  an  act  towards 
the  commission  of  it,  but  failing  in  the  perpetration;  but,  as  soon  as 
the  asportation  was  complete,  for  however  short  a  distance,  the 
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offense  of  larceny  was  committed,  such  asportation  having  been 
caused  by  him,  by  fraudulent  means,  and  through  an  innocent  agent, 
unconscious  of  what,  in  fact,  he  was  doing.  As  soon  as  the  trunk 
was  placed  on  board  the  cars,  checked,  with  the  corresponding  check 
in  the  possession  of  the  defendant  or  his  confederate,  the  trunk  and 
its  contents  were  in  the  possession  and  control  of  the  defendant  or 
his  confederate,  and  it  is  immaterial  of  which.  Nor  is  the  time  when 
the  actual  manual  possession  came  into  the  hands  of  the  parties  im- 
portant, they  having  all  the  time  constructive  possession  and  the  real 
control  of  it.  •  •  •  Exceptions  overruled.  0.  v.  Barry,  125 
Mass.  390,  B.  508. 

(Ala.  Sup.  Ct.,  1888.)  Hog  Shot,  and  Bemoved  on  Permission.  On 
trial  for  larceny  it  appeared  that  defendant  shot  prosecutor's  hog, 
covered  it,  told  prosecutor  he  found  it  dead  and  too  badly  spoiled 
for  use,  and  was  allowed  to  take  it  home  for  soapgrease,  where  pros- 
ecutor found  it  cleaned  and  sound.  The  court  refused  to  instruct 
that  if  defendant  did  not  move  the  hog  after  he  shot  it  they  must 
acquit,  and  he  was  convicted.  CLOPTON,  J.  •  •  •  If  the  de- 
fendant shot  and  killed  the  hog,  with  the  larceny  of  which  he  is 
charged,  in  a  pine  thicket  in  the  field,  with  felonious  intent,  and 
covered  it  with  pine  tops,  in  order  to  conceal  it  until  he  could  return 
and  secretly  remove  it,  and  if  he  subsequently  removed  it  in  pursu- 
ance of  the  previous  felonious  intent,  there  was,  in  the  legal  accept- 
ance of  the  terms,  a  taking  and  carrying  away  sufficient  to  complete 
the  offense,  though  the  removal  may  have  been  with  the  consent  of 
the  owner,  if  such  consent  was  procured  by  intentional  misrepre- 
sentation and  deception.  S.  v.  Wilkinson,  72  N.  C.  376;  Fulton  v.  S., 
13  Ark.  168.  The  charge  requested  by  the  defendant  ignored  these 
material  iacts,  which  there  was  evidence  tending  to  prove,  and  was 
misleading.  There  is  no  error  in  its  refusal.  Affirmed.  Frazier  v. 
8.,  85  Ala.  17,  4  So.  691,  7  Am.  St.  Rep.  21. 

§136.    ''Another's." 

(Eng.  Assize,  1429.)  Own  Ooods.  Demurrer  to  indictment  for 
larceny  from  a  bailee.  It  was  said  that  if  I  deliver  you  certain  goods 
to  guard  and  then  retake  them  feloniously  I  shall  be  hanged,  and  yet 
the  ownership  was  in  me.  And  Norton  [J.]  said  this  was  the  law. 
Anon,  Y.  B.  7  Hen.  6,  43  pi.  18,  Ke.  253. 

Aec.  Carriers'  Case  (1473),  Post  472,  per  Nedham,  J. 

(Eng.  C.  C.  B.,  1821.)  Lightermen  Having  Given  Bond  to  Export 
6696  pounds  of  nux  vomica  (which  was  export  free,  but  subject  to 
duty  of  2s.  6d.  per  pound  for  home  consumption),  Marsden,  the 
owner,  and  Wilkinson,  assisting  him,  obtained  possession  on  pretense 
to  take  it  to  the  ship  for  export,  but  on  the  way  removed  the  nux 
vomica,  filled  the  bales  with  rubbish,  and  delivered  them  aboard, 
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intending  to  defraud  the  govexmment  of  the  duty ;  and  on  proof  of 
these  facts  they  were  convicted  of  larceny  on  indictment  alleging 
title  in  the  lightermen,  who  were  innocent.  On  case  reserved,  four 
of  the  judges  doubted  whether  this  was  larceny,  because  there  was 
no  intent  to  defraud  the  prosecutors,  the  lightermen,  who  admitted 
that  they  had  not  been  charged  on  their  bond  nor  required  to  pay 
the  duty.  Seven  of  the  judges  held  it  was  larceny;  because  the 
bailees  had  the  right  to  possession  till  the  goods  were  aboard  ship, 
and  had  an  interest  in  that  possession,  and  the  intent  to  deprive 
them  of  it  against  their  will  was  larceny,  without  regard  to  intent  to 
injure  them,  because  it  exposed  them  to  suit  on  the  bond.  B.  V. 
Wilkinson,  Russell  &  R.  470,  B.  674,  C.  273,  Ke.  253. 

(New  York  Sup.  Ct.,  1833.)  A  Constable  Having  Levied  on  five 
bunches  of  shingles  on  execution  against  Palmer ;  he  sold  them  and 
sued  the  constable  for  taking  them.  On  this  he  was  convicted  of 
larceny,  and  brought  certiorari.  SAVAGE,  C.  J.  There  is  no  doubt 
a  man  may  be  guilty  of  larceny  in  stealing  his  own  property,  when 
done  with  intent  to  charge  another  person  with  the  value  of  it. 
2  East's  C.  P.  558,  §7;  1  Hawkins,  c.  33,  §30.  The  constable,  by 
levying  on  the  shingles,  had  acquired  a  special  property  in  them,  7 
Cowen  297,  6  Johns.  196;  and  the  charge  was  well  laid  by  stating 
the  property  to  be  in  the  constable.  8  Cowen  137,  14  Mass.  217. 
The  evidence  fully  warranted  the  conviction,  and  the  judgment  of 
the  court  of  special  sessions  must  be  affirmed.  Palmer  v.  P.,  10 
Wend.  165,  25  Am.  Dec.  551,  C.  273. 

(Eng.  C.  C.  R.,  1833.)    By  Wife  of  Member  of  Society  Owning. 

On  indictment  for  stealing  money  the  property  of  forty  persons 
named,  including  prisoner's  husband,  it  appeared  that  an  unincor- 
porated society  was  held  at  her  husband's  public  house,  and  the 
money  stolen  was  kept  in  a  chest  there,  under  three  locks,  of  which 
different  members  held  separate  keys ;  that  her  husband  had  no  key, 
though  he  was  a  member  of  the  society ;  and  that  she  broke  open  the 
chest,  and  used  a  great  deal  of  the  society's  money,  kept  therein. 
The  jury  convicted  her;  and,  on  case  reserved,  as  to  whether  she 
could  be  convicted  of  stealing  money  in  which  her  husband  had  a 
joint  interest,  the  judges  were  of  opinion  that  the  conviction  was 
wrong,  and  the  prisoner  was  discharged.  R.  v.  Willis,  1  Moody  C.  C. 
375,  C.  360.  Mi.  672. 

Comparp  S.  v.  Kusmlck,  §  152,  sustaining?  embezzlement  against  stockholder  of 
society  acting  as  agent  of  It. 

(N.  Y.  Sup.  Ct.,  1842.)  Stealing  from  Thief.  Defendant  was  con- 
victed of  larceny  of  butter,  property  of  Flagg:  and  excepted  to 
exclusion  of  evidence  to  show  that  Plagg  had  stolen  it.  NELSON, 
C.  J.  •  •  •  The  question  put  to  Flagg  was  properly  overruled. 
•  •  •  If  the  question  had  been  answered  in  the  aflRrmative,  the 
fact  would  have  been  immaterial,  because  possession  of  property  in 
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the  thief  is  sufficient  to  make  it  the  subject  of  larceny ;  and  the  title 
may  be  laid  either  in  the  owner  or  the  thief.  •  •  •  Ward  v.  P., 
3  Hill  395,  B.  595.    Affirmed,  (Foster,  Sen.,  dissenting),  6  Hill  144. 

(Eng.  C.  C.  B.,  1859.)  Bight  of  Landlord  to  Lost  Ooods.  POL- 
LOCK,  C.  B.  The  judges  who  have  considered  this  case  are  unan- 
imously of  opinion  th&t  the  conviction  should  be  affirmed.  The  case 
finds  that  some  iron  had  been  stolen  by  the  prisoner  from  the  canal 
while  the  canal  was  in  process  of  cleaning,  and  while  the  water  was 
out.  The  prisoner  was  not  in  the  employ  of  the  canal  company,  but 
a  stranger;  and  the  property  of  the  company  in  the  iron  before  it 
was  taken  away  by  the  prisoner  was  of  the  same  nature  as  that 
which  a  landlord  has  in  goods  left  behind  by  a  guest.  Property  so 
left  is  in  the  possession  of  the  landlord  for  the  purpose  of  deliver- 
ing it  up  to  the  true  owner ;  and  he  has  sufficient  possession  to  main- 
tain an  indictment  for  larceny.  Conviction  affirmed.  B.  ▼.  Bowe, 
Bell  93,  8  Cox  C.  C.  139,  7  W.  R.  236,  28  L.  J.  m.  c.  128,  5  Jur.  n.  s. 
274,  B.  562. 

(Eng.  C.  C.  B.,  1877.)  By  Wife  of  Owner.  Indictment  for  reeeiv- 
ing  stolen  goods  knowing  them  to  have  been  stolen.  Case  reserved 
on  conviction.  EIELLT,  C.  B.  I  am  of  the  opinion  that  the  convic- 
tion must  be  quashed.  This  is  not  a  case  of  stealing,  but  the  pris- 
oner has  been  convicted  of  receiving  the  property,  well  knowing  it 
to  have  been  stolen.  It  may  well  be  that  when  a  wife  has  taken 
away  the  goods  of  her  husband  with  a  view  to  an  ulterior  adulterous 
intercourse,  and  her  adulterer  has  participated  in  the  act  of  taking 
them  away,  he  may  be  indicted  for  larceny.  This  view  seems  to  have 
passed  through  the  mind  of  Lord  Campbell,  C.  J.,  in  B.  v.  Feather- 
stone,  but  there  is  nothing  in  that  case  to  show  that  a  wife  can  be 
indicted  for  stealing  the  property  of  her  husband.  In  the  present 
case  the  prisoner  is  not  convicted  for  stealing  the  property  of  the 
husband,  and  it  is  possible  if  he  had  been,  the  question  might  have 
arisen  whether  he  could  have  been  convicted  upon  the  evidence.  I 
am  far  from  saying  that  he  could  not.  That  is  not  the  case  here; 
but  the  prisoner  has  been  convicted  of  receiving,  and  the  case  fails 
in  showing  that  the  property  could  have  been  stolen  by  any  other 
person  than  the  prosecutor's  wife.  By  the  law  of  England  a  wife 
cannot  steal  her  husband 's  property.  If  the  wife  has  not  stolen  the 
property,  there  was  no  evidence  of  the  property  having  been  stolen 
at  all,  and  therefore  the  conviction  of  the  prisoner  for  receiving  the 
property,  well  knowing  it  to  be  stolen,  cannot  be  sustained.  The 
other  judges  concurred.  Conviction  quashed.  B.  v.  Kenny,  13  Cox 
C.  C.  397,  2  Q.  B.  D.  307,  46  L.  J.  m.  c.  156,  36  L.  T.  36,  25  W.  E.  679, 
C.  359,  Mi.  669. 

(N.  J.  Sup.  Ct.,  1883.)    Ooods  Left  by  Officer  with  Owner.    Plain- 
tiff  in  error  was  indicted  of  grand  larceny,  and  convicted  on  proof 
29 
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that  she  sold  goods  levied  on  by  Sloan  as  constable  on  an  execution 
against  her  and  left  in  her  possession  by  him  awaiting  the  execution 
sale.  KNAPP,  J.  •  •  •  The  defendant  asked  the  court  to 
charge  the  jury  that  there  was  a  variance  in  the  allegation  of  prop- 
erty in  Sloan,  and  the  proof  upon  the  trial ;  that,  therefore,  the  de- 
fendant should  not  be  convicted.  This  the  court  refused  to  charge, 
and  the  evidence  is  brought  here  for  examination  as  to  the  correct- 
ness of  the  court's  action  in  so  refusing;  but  upon  the  evidence  it 
appears  that  Sloan,  as  already  stated,  had  a  special  property  in  the 
goods,  and  they  were  therefore  properly  laid  as  his  goods  in  the 
indictment.  There  was  no  error  in  refusing  so  to  charge.  The  next 
exception  is  as  to  what  the  court  did  charge  on  the  subject  of  owner- 
ship. By  the  bill  of  exceptions  it  appears  that  the  court  said  that 
by  virtue  of  the  execution  and  levy  **the  constable  became  the  owner 
of  the  goods  levied  upon  until  sold  by  him,  and  that  if  she  took  the 
goods,  or  assisted  any  one  else  in  the  taking,  she  is  guilty. ''     *     * 

*  It  is  not  every  sort  of  taking  of  these  goods  that  would  make  her 
criminally  liable.  It  might  have  amounted  to  no  more  than  a  tres- 
pass or  a  conversion  oi  the  property  as  against  the  officer.  The 
goods  were  left  in  her  custody  by  the  officer.  As  between  them  she 
may  have  been  considered  as  a  mere  receiptor  for  the  goods,  with 
the  right  in  the  officer  to  deprive  her  of  her  possession  and  assume 
it  himself.  But  she  not  only  had  their  actual  custody,  but  was  as 
well  the  general  owner,  and  could  at  any  time  before  sale,  by  paying 
the  judgment,  remove  the  officer's  hands  entirely  from  her  property. 
Now,  unless  her  taking  the  goods  was  under  such  circumstances  as 
in  some  way  to  fraudulently  charge  him  with  their  value,  it  is  diffi- 
cult to  find  any  recognized  rule  of  criminal  law  that  would  hold  her 
answerable  for  larcenv.  This  case  fails  in  resemblance  to  that  of 
Palmer  v.  P.,  10  Wend.  166  [above],  in  this  important  feature.     * 

•  *  It  would  not  be  every  taking  by  a  mere  stranger  of  these 
goods  from  the  possession  of  the  constable  that  would  amount  to 
larceny.  A  felonious  intent  would  be  a  requisite  ingredient  in  such 
crime.  A  conversion  of  the  goods  by  a  stranger  who  had  been  ap- 
pointed their  keeper  by  a  constable,  would  not  have  been  a  crime 
but  a  civil  wrong  merely.  To  hold  the  general  owner  in  possession 
to  a  severer  rule  seems  to  me  to  savor  of  illegal  severity.  I  am  un- 
able, in  the  researches  I  have  made,  to  find  any  case  which  warrants 
the  ascription  of  criminality  to  such  facts.  The  case  of  R.  v.  Wilk- 
inson, Russ.  &  Ry.  470  [above],  which  goes  as  far  as  any  other  that 
I  have  found,  presented  the  features  of  flagrant  fraud  on  the  part 
of  the  defendants,  who  were  the  real  owners  of  the  property,  upon 
either  the  prosecutors  or  upon  the  crown.  •  •  •  R<eversed. 
Adams  v.  S.,  45  N.  J.  L.  448,  B.  679. 

Aoo.  C.  V.  Greene.  Ill  Mass.  S82.  5  L..  418;  Whiteside  v.  Lowney.  171  Mass.  481,  50  N.  E.  OSl: 
Clarke  v  S.,  41  Nelx  870,  59  N.  W.  785. 

(111.  Sup.  Ct.,  1888.)     Stealing  from  Finder.    On  indictment  for 
larceny  of  a  horse,  it  was  shown  that  he  was  stolen  from  one  wha 
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had  taken  him  up  as  an  estray.  Held,  that  the  latter  had  a  property 
in  the  horse  to  his  full  value,  as  against  defendant,  and  not  merely 
to  the  extent  of  his  charges  for  posting.  Quinn  v.  P.,  123  111.  333^ 
15  N.  B.  46.  i 

(6a.  Sup.  Ct.,  1900.)  Pledged  Ooods.  On  charge  of  stealing  a 
bicycle  and  suit  of  clothes  of  the  property  and  from  the  house  of 
T.  Mack,  it  appeared  that  defendant  went  to  prosecutrix  to  get 
l^oard,  and  she  demanded  pay  in  advance,  saying  she  had  lost  con^ 
siderable  by  giving  credit ;  on  this  defendant  deposited  with  her  the 
things  he  was  charged  with  stealing,  which  he  said  she  might  keep 
as  security  tor  the  board.  She  put  them  in  a  room  in  the  house 
where  her  son  and  defendant  slept.  He  stayed  about  three  weeks, 
and  during  that  time  rode  on  the  wheel  and  wore  the  suit  several 
times  without  objection.  When  the  board  bill  amounted  to  $7,  he 
was  asked  to  pay,  but  left  without  doing  so,  leaving  the  suit  and 
bicycle  in  the  house.  Later  he  came  secretly  and  got  them,  sold  the 
bicycle,  and  was  wearing  the  clothes  when  arrested.  He  claimed 
that  he  took  the  clothes  to  wear  on  the  job  where  he  was  at  work 
to  get  money  to  pay  the  bill.  Being  convicted  on  this  proof,  motion 
for  new  trial,  for  want  of  evidence  to  support  the  verdict,  was  denied, 
and  on  error  the  judgment  was  affirmed.  **  Property  in  the  hands  of 
a  bailee  may  be  stolen  by  the  general  owner.'*  Henry  v.  S.,  110  Qa, 
750,  36  S.  E.  55,  78  Am.  St.  Rep.  137,  Mi.  665. 


§137.    '* Valuable." 

(Eng.  C.  C.  R.,  1795.)  Ooercing  to  Sign  Note.  The  prisoner  was 
charged  with  robbing  the  prosecutor  of  a  promissory  note.  It  ap- 
peared that  the  prosecutor  had  been  decoyed  by  the  prisoner  into 
a  room  for  the  purpose  of  extorting  money  from  him.  Upon  a  table 
covered  with  black  silk  were  two  candlesticks  covered  also  with 
black;  a  pair  of  large  horse  pistols  ready  cocked;  a  tumbler  glass 
filled  with  gunpowder;  a  saucer  with  leaden  balls;  two  knives,  one 
of  them  a  prodigiously  large  carving  knife,  their  handles  wrapped  in 
black  crape;  pens  and  inkstand;  several  sheets  of  paper  and  two 
ropes.  The  prisoner,  Mrs.  Phipoe,  seized  the  carving  knife,  and 
threatening  to  take  away  the  prosecutor's  life,  the  latter  was  com- 
pelled to  sign  a  promissory  note  for  £2,000  upon  a  piece  of  stamped 
paper  which  had  been  provided  by  the  prisoner.  It  was  objected 
that  there  was  no  property  in  the  prosecutor,  and  the  point  being 
reserved  for  the  opinion  of  the  judges,  they  held  accordingly.  They 
said  that  it  was  essential  to  larceny  that  the  property  stolen  should 
be  of  some  value ;  that  the  note  in  this  case  did  not  on  the  face  of 
it  import  either  a  general  or  special  property  in  the  prosecutor,  and 
that  it  was  so  far  from  being  of  any  the  least  value  to  him,  that  he 


462  OFFENSES  AGAINST  PROPERTY.  <  138. 

had  not  even  the  property  of  the  paper  on  which  it  was  written; 
for  it  appeared  that  both  the  paper  and  ink  were  the  property  of 
Mrs.  Phipoe,  and  the  delivery  of  it  by  her  to  him  could  not,  under 
the  circumstances  of  the  case,  be  considered  as  vesting  it  in  him; 
but  if  it  had,  as  it  was  a  property  of  which  he  was  never,  even  for 
an  instant,  in  the  peaceable  possession,  it  could  not  be  considered 
as  property  taken  from  his  person,  and  it  was  well  settled  that,  to 
constitute  the  crime  of  robbery,  the  property  must  not  only  be  valu- 
able, but  it  must  also  be  taken  from  the  person  and  peaceable  posses- 
sion of  the  owner.  B.  v.  Phipoe,  2  Leach  No.  268,  2  East  P.  G.  599, 
Boscoe  Grim.  Ev.  884,  G.  267. 

(Eng.  King's  Bench,  1845.)  A  Void  Check.  TINDAL,  G.  J.  There 
are  two  charges  here — ^the  one  a  charge  of  stealing  a  valuable  secur- 
ity, the  other  a  charge  of  stealing  a  piece  of  paper.  You  may  get 
rid  of  the  first  by  its  being  a  bad  check,  but  how  can  you  get  rid  of 
the  other!  Rowe  [for  the  prisoner].  It  appeared  to  me  that  the 
effect  of  converting  the  paper  into  a  check  was  to  make  it  valuable, 
if  at  all,  as  a  security  for  money,  and  that,  the  moment  the  paper 
had  a  check  written  upon  it,  it  became  a  chose  in  action,  which  is 
not  the  subject  of  larceny.  ALDERSON,  B.  The  nature  of  the 
paper  is  not  so  wholly  absorbed  in  the  chose  in  action  as  you  put  it. 
Rowe,  If  the  paper  is  not  wholly  absorbed  in  the  chose  of  action, 
I  should  submit  that  it  was  of  so  infinitesimal  value  as  to  fall  within 
the  rule  de  minimus  non  curat  lex.  LORD  DENMAN,  G.  J.  Your 
client  got  £13  9s.  7d.  for  it.  Rowe,  This  check  never  could  fulfill 
any  good  purpose,  for  want  of  a  stamp.  I  submit,  therefore,  that  it 
was  valueless,  and  not  the  subject  of  larceny.  •  •  •  [The  judges 
considered  the  conviction  right,  at  least  for  stealing  a  piece  of 
paper.]  E.  v.  Perry,  1  Gar.  &  K.  725,  1  Den.  G.  G.  69,  1  Gox  G.  C. 
222,  F.  272,  Ke.  245. 


§138.    "Personal. 


ft 


(Eng.  Assizes,  1338.)  Trees.  A  forester  was  indicted  "that  he 
feloniously  cut  down  and  carried  away  trees."  The  justices  would 
not  arraign  him;  for  the  felling  of  trees  which  are  so  annexed  to 
the  soil  cannot  be  called  a  felony,  even  if  a  stranger  had  done  it. 
Besides,  here  perhaps  he  himself  had  the  keeping  of  them.  But 
because  it  was  possible  that  the  trees  were  first  of  all  felled  by  the 
lord  and  then  carried  away  by  the  forester,  they  questioned  the 
inquest,  who  said  that  he  was  the  forester  when  he  felled  and  car- 
ried them  away.  SGHARSHULLE  [J.],  to  the  inquest:  Did  the 
forester  conceal  the  trees  from  the  lord!    The  Inquest:  We  do  not 


know.     ALDEBURGH 


J.] .    Gertainly  we  do  not  think  it  important 


whether  he  concealed  them  or  not;  but  we  adjudge  that  it  is  no 


felony,  because  he  was  the  keeper;  ami  a  tree  is  part  of  the  freehold. 
Anon.,  Horwood'B  Year  Book,  11  &  12  Ed.  III.,  640,  B.  488. 

(Eng.  C.  C.  R.,  1470.)  Boxes  of  Deeds.  On  indictment  for  feloni- 
ous taking  and  carrying  away  of  six  boxes  of  charters  and  muni- 
ments of  title  concerning  the  inheritance  of  C,  the  defense  was  that 
it  was  no  felony,  as  it  concerned  the  realty ;  and  all  of  the  justices 
of  the  several  benches  being  assembled  in  the  exchequer  chamber, 
it  was  held  that  though  damages  might  be  had  in  detinue  for  the 
loss  of  the  charters,  and  they  were  of  greater  value  than  many 
things,  taking  of  which  is  felony,  and  so  great  an  offense  ought  not 
to  go  unpunished;  yet  they  pass  to  the  heir  with  the  inheritance, 
and  are  things  real,  and  a  franchise  to  have  the  chattels  of  a  felon 
would  not  include  the  charters,  and  the  felony  cannot  be  on  any 
goods  but  personal  chattels.  So  it  was  advised  by  them  all  that  this 
was  no  felony;  wherefore,  in  the  king's  bench  the  defendant  was 
discharged.    E.  v.  Wody,  Y.  B.  10  Ed.  4, 14,  pi.  9  &  10,  B.  489. 

(Eng.  King's  Bench,  1634.)  Two  Acts.  "If  a  man  comes  to  steal 
trees,  or  the  lead  off  a  church  or  house,  and  sever  it,  and  after  about 
an  hour's  time  or  so  come  and  fetch  it  away,  it  is  felony,  because 
the  act  is  not  continuated,  but  interpolated,  and  in  that  interval  the 
property  lodgeth  in  the  right  owner  as  a  chattel,  and  so  it  was  agreed 
by  the  court  of  king's  bench,  9  Car.  1,  upon  an  indictment  for  steal- 
ing the  lead  off  Westminster  Abbey."    1  Hale's  P.  0.  510. 

(Eng.  King's  Bench,  1739.)  Court  Becords.  Westbeer  was  in- 
dieted  for  larceny  of  a  parchment  purporting  to  be  a  conimiss,ion, 
etc.  The  court  expressed  a  doubt  on  the  evidence  whether  it  was 
felony,  and  the  jury  found  specially  that  the  prisoner  privately  took 
a  parchment  writing,  value  one  penny,  from  the  records  of  the  court 
of  chancery,  etc.  The  case  was  removed  to  the  king's  bench  by 
certiorari.  It  was  admitted  by  the  counsel  for  the  prisoner  that  the 
parchment  writings  were  neither  chattels  real  nor  choses  in  action; 
bnt  it  was  contended  that  as  they  related  to  tiie  boundaries  of 
manors  and  the  right  of  water,  they  were  charters  which  concerned 
the  realty;  for  what  can  affect  the  inheritance  more  than  the  right 
of  water  and  the  boundaries  of  a  manor?  It  is  true,  perhaps,  that 
the  heir  could  not  maintain  an  action  to  recover  them,  because  they 
are  of  that  nature  which  are  called  niiHius  in  bonis,  and  every  man 
has  an  equal  right  to  resort  to  them.  They  are  in  the  possession  of 
the  crown,  as  being  public  records,  but  it  does  not  follow  from 
thence  that  they  are  the  property  of  the  king.  The  court  gave  no 
opinion  whether  these  were  properly  laid  to  be  the  ^oods  of  the 
king,  nor  whether  the  law  as  to  this  case  was  altered  by  8  Hen,  VI. 
c.  12;  but  they  were  unanimously  of  opinion  that  these  parchment 
writinjfs  concerned  the  realty,  and  that  therefore  the  prisoner  was 
not  guilty  of  the  felony  charged  in  the  indictment.    R.  V.  Westbeer, 
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1  Leach  C.  C.  No.  6,  2  Strange  (Ed.  2)  1133,  2  B.  &  H.  454,  C.  242, 
Mi.  640. 

Compare  larceny  ot  court  rolls  in  K.  ▼.  Walker,  (  139.  A  shroud,  coffin,  etc..  hare 
been  held  subjects  of  larceny  after  burial :  1  Hale  P.  C.  515,  post  {  139 ;  and  U.  ▼. 
Bdwards,  (  139,  carcaas  of  a  pig. 

(Eng.  C.  C.  B.,  1802.)  Lead  Images  of  Temple.  Indictment  for 
stealing  500  pounds  of  lead,  fixed  to  an  outlet  to  a  dwelling-house  of 
the  Earl  of  Clarenden,  contrary  to  4  Geo.  2,  c.  32,  making  it  felony 
to  remove,  with  intent  to  steal,  any  metal  from  any  dwelling-house, 
etc.  The  lead  taken  was  in  the  form  of  images  fixed  at  the  front 
of  a  building  occasionally  used  as  a  tea  drinking  place  by  the  earl, 
and  separated  from  his  dwelling  by  a  public  road  and  a  distance  of 
half  a  mile.  The  prisoners  were  convicted ;  but  at  a  meeting  of  all 
the  judges  at  Lord  EUenborough 's  chambers,  May,  1802,  the  con- 
viction was  held  wrong,  this  being  no  outlet  or  garden  to  any  house 
within  the  meaning  of  the  statute.  B.  ▼.  Bichards,  Russell  &  B.  28, 
C.  237. 

(Ind.  Sup.  Ct.,  1840.)  House  Keys.  DEWEY,  J.  This  was  an 
action  of  slander.  The  words  laid  in  the  declaration  to  have  been 
spoken  by  the  defendant  of  the  plaintiff,  among  others,  are,  **He 
broke  into  my  room  and  stole  the  key."  Plea,  not  guilty.  Verdict 
and  judgment  for  plaintiff.  There  was  evidence  that  the  defendant 
said  of  the  plaintiff,  **He  broke  into  a  room  of  my  house  and  stole 
the  key  out  of  the  door."  The  defendant  moved  the  court  to  instruct 
the  jury,  ''That  the  key  in  the  lock  of  the  door  of  a  house,  and 
belonging  thereto,  is  part  of  the  realty,  and  not  the  subject  of  lar- 
ceny, unless  the  same  is  first  severed  from  the  realty  by  one  act 
and  then  stolen  by  another  and  distinct  act."  The  court  refused 
the  charge.  This  refusal  gives  rise  to  a  question  not  free  from  tech- 
nical difficulties.  It  was  anciently  decided  in  England  that  charters 
and  other  assurances  of  real  estate,  and  the  chest  in  which  they 
were  kept,  savored  so  much  of  the  realty  that  they  could  not  be  the 
subjects  of  theft.  But  it  was  held  in  a  later  case  that  a  window-sash 
not  hung  or  beaded  into  the  frame  but  fastened  there  by  laths 
nailed  across  so  as  to  prevent  it  from  falling  out,  was  the  subject 
of  larceny.  R.  v.  Hedges,  1  Leach  C.  C.  No.  100.  It  is  not  easy,  on 
principle,  to  reconcile  these  decisions.  The  latter  case  turned  on 
the  point  that  the  temporary  fastening  of  the  window-sash  did  not 
make  it  a  fixture.  Certainly  title  papers  and  the  trunk  which  con- 
tains them  are  not  fixtures.  •  *  •  It  is  true  that  the  keys  of  a 
house  follow  the  inheritance;  and  the  writers  who  lay  down  this 
doctrine  make  no  distinction  between  keys  in  the  lock  and  those  in 
the  pockets  of  their  owners.  They  are  nevertheless  not  fixtures, 
but  personal  property,  which  from  a  rule  of  law  founded  on  public 
convenience  like  title  papers  go  with  the  land.  And  as  no  decision, 
so  far  as  we  know,  has  as  yet  ranked  them  among  the  articles  upon 
which  larceny  cannot  be  committed,  and  as  we  see  no  good  reason 
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for  carrying  the  doctrine  of  exception  farther  than  it  has  already 
gone,  we  feel  at  liberty,  upon  the  authority  of  E.  v.  Hedges,  supra, 
as  well  as  on  principle,  to  decide  that  as  *  *  personal  goods ' '  they  are 
within  the  piurview  of  our  statute  relative  to  crime  and  punishment, 
and  are  the  subjects  of  theft.  *  *  *  No  error.  Hoskins  ▼.  Tar- 
rence,  5  Blackf.  417,  35  Am.  Dec.  129,  C.  240,  Ke.  239,  Mi.  642. 

(Cal.  Sup.  Ct.,  1861.)  Gtold  Quartz.  Defendant  was  convicted  of 
larceny  of  52  pounds  of  gold-bearing  quartz  from  the  mining  claim 
of  the  Bush  Creek  G.  &  S.  M.  Co.,  and  judgment  was  arrested  on 
motion,  on  the  ground  that  the  indictment  charged  no  felony,  be- 
cause it  did  not  indicate  whether  the  i:ock  had  been  severed  from 
the  ledge  before  it  was  taken.  The  state  appealed.  CROCKETT, 
J  •  •  •  ^Q  gj^^  jjj  ^j^g  books  much  subtle  reasoning  in  respect 
to  the  difference  between  trespass  and  larceny  in  this  class  of  cases. 
From  an  early  period  in  English  jurisprudence  it  has  been  held  that 
in  consequence  of  the  stable  and  permanent  nature  of  real  estate, 
an  injury  to  it  is  not  indictable  at  common  law ;  and  it  is  therefore 
not  larceny  to  steal  anything  adhering  to  the  soil.  •  •  •  At 
iirst  it  was  held  that  at  least  one  day  must  intervene,  on  the  theory 
that  the  law  would  not  take  notice  of  the  fractions  of  a  day.  But 
this  rule  has  been  relaxed,  and  it  is  now  held  that  no  particular 
space  of  time  is  necessary,  only  the  severance  and  taking  must  be 
so  separated  by  time  as  not  to  constitute  one  transaction.  The 
authorities  maintaining  these  nice  distinctions  are  fully  collated 
in  2  Bishop  on  Criminal  Law,  §§  667,  668,  669.  We  confess  we  do 
not  comprehend  the  force  of  these  distinctions  nor  appreciate  the 
reasoning  by  which  they  are  supported.  We  do  not  perceive  why  a 
person  who  takes  apples  from  a  tree  with  a  felonious  intent  should 
only  be  a  trespasser,  whereas  if  he  had  taken  them  from  the  ground 
after  they  had  fallen  he  would  have  been  a  thief;  nor  why  the 
breaking  from  a  ledge  of  a  quantity  of  rich  gold-bearing  rock  with 
felonious  intent  should  only  be  a  trespass  if  the  rock  be  immedi- 
ately carried  off;  but  if  left  on  the  ground  and  taken  off  by  the 
thief  a  few  hours  later  it  becomes  larceny.  The  more  sensible  rule, 
it  appears  to  us,  would  have  been  that  by  the  act  of  severance  the 
thief  had  converted  the  property  into  a  chattel;  and  if  he  then 
removed  it  with  a  felonious  intent  he  would  be  guilty  of  a  larceny, 
whatever  dispatch  may  have  been  employed  in  the  removal.  But 
we  do  not  feel  at  liberty  to  depart  from  a  rule  so  long  and  so  firmly 
established  by  numerous  decisions,  and  we  have  adverted  to  the 
question  mainly  for  the  purpose  of  directing  the  attention  of  the 
legislature  to  a  subject  which  appears  to  demand  a  remedial  statute. 
Judgment  affirmed.    P.  v.  Williams,  35  Cal.  671,  C.  253. 

(Eng.  C.  C.  R.,  1871.)  Poachers  Killed  126  Babbits  in  the  queen's 
forest,  and  concealed  them  in  sacks  and  bundles  in  a  ditch,  where 
they  were  soon  discovered  by  keepers  for  Mr.  HoUis,  who  had 
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license  from  the  queen's  commissioners  to  take  game  there.  The 
keepers  lay  in  wait,  and  three  hours  later  d^endant,  and  another, 
who  escaped,  came  and  began  removing  the  rabbits,  knowing  that 
they  had  been  so  killed.  On  these  facts  being  found  by  the  jury  a 
verdict  of  guilty  was  directed  by  the  judge.  BOVILL,  C.  J.  The 
first  question  that  arises  is  as  to  the  nature  of  the  property.  Live 
rabbits  are  animals  ferae  naturae,  and  are  not  the  subject  of  absolute 
property;  though  at  the  same  time  they  are  a  particular  species  of 
property  ratione  soli — or  rather  the  owner  of  the  soil  has  the  right 
of  taking  and  killing  them,  and  as  soon  as  he  has  exercised  that 
right  they  become  the  absolute  property  of  the  owner  of  the  soiL 
That  point  was  decided  in  Blades  v.  Higgs,  supra,  as  to  rabbits,  and 
in  Lonsdale  v.  Bigg,  26  L.  J.  196,  Ex.,  as  to  grouse.  In  this  case  the 
rabbits  having  been  killed  on  land  the  property  of  the  crovm,  and 
left  dead  on  the  same  ground,  would  therefore  in  the  ordinary  course 
of  things  have  become  the  property  of  the  crown.  But  before  a  per- 
son can  be  convicted  of  larceny  of  a  thing  not  the  subject  of  lar- 
ceny in  its  original  state,  as,  e.  g.,  of  a  thing  attached  to  the  soil, 
there  must  not  only  be  a  severance  of  the  thing  from  the  soil,  but 
a  felonious  taking  of  it  also  after  such  severance.  Such  is  the  doc- 
trine as  applied  to  stealing  trees  and  fruit  therefrom,  lead  from 
buildings,  fixtures,  and  minerals.  But  if  the  act  of  taking  is  con- 
tinuous with  the  act  of  severance,  it  is  not  larceny.  The  case  of 
larceny  of  animals  ferae  naturae  stands  on  the  same  principle. 
Where  game  is  killed  and  falls  on  another's  land,  it  becomes  the 
property  of  the  owner  of  the  land;  but  the  mere  fact  that  it  has 
fallen  on  the  land  of  another  does  not  render  a  person  taking  it  up 
guilty  of  larceny,  for  there  must  be  a  severance  between  the  act  of 
killing  and  the  act  of  taking  the  game  away.  In  the  present  case 
we  must  take  it  that  the  prisoner  was  one  of  the  poachers  or  con- 
nected with  them.  Under  these  circumstances  we  might  come  to 
the  conclusion  that  it  was  a  continuous  act,  and  that  the  poachers 
netted,  killed,  packed  up,  and  attempted  to  carry  away  the  rabbits 
in  one  continuous  act,  and  therefore  that  the  prisoner  ought  not  to 
have  been  convicted  of  larceny.  [Martin,  B.,  Bramwell,  B.,  Byles,  J., 
and  Blackburn,  J.,  gave  concurring  opinions.]  Conviction  quashed. 
B.  V.  Townley,  12  Cox  C.  C.  59,  L.  R.  1  C.  C.  R.  315,  40  L.  J.  m.  c.  144, 
24  L.  T.  517,  19  W.  R.  725,  B.  577,  C.  256,  Ke.  255,  5  L.  458,  Mi.  654. 

(Ala.  Sup.  Ct.,  1875.)  Growing  Com.  By  the  act  of  Feb.  20, 1875, 
stealing  of  **any  part  of  an  outstanding  crop  of  corn  or  cotton"  was 
made  grand  larceny.  BRICKELL,  C.  J.  •  *  •  Under  this 
amended  statute,  an  indictment  was  preferred  against  the  appel- 
lant, charging  that  he  **  feloniously  took  and  carried  away  fifteen 
ears  of  corn,  a  portion  of  an  outstanding  crop,  the  property  of 
William  Russell,"  etc.  It  is  now  ur<?ed,  the  indictment  is  insuffici- 
ent to  support  a  conviction,  because  it  does  not  aver  the  corn  taken 
was  not  previously  severed  from  the  freehold — ^because  there  is  no 


i  138.  LARCENY.  467 

averment  that  it  was  the  personal  property  of  William  Russell — 
because  it  is  not  averred  the  com  was  part  of  an  outstanding  crop. 
•  •  •  ** Portion/'  as  here  employed,  is  the  equivalent  of  the 
statutory  word  **part/'  and,  equally  with  it,  describes  the  act  in 
which  the  offense  consists.  A  distinct  averment  that  the  corn  was 
not,  at  the  time  of  the  felonious  taking,  severed  from  the  freehold, 
was  not  necessary.  The  statute  makes  it  larceny  to  steal  a  thing 
not  the  subject  of  larceny  at  common  law.  The  general  rule  is  that 
in  an  indictment  under  such  a  statute  the  statutory  term  must  be 
used,  and  is  sufficient.  2  Bish.  Cr.  Proc.  §  731.  The  purpose  of  the 
statute  was  to  convert  the  severance  and  asportation  of  a  standing 
crop — a  crop  not  severed  from  the  freehold — ^into  a  criminal  offense. 
Before  the  statute,  under  the'  common  law,  it  was  a  mere  trespass. 
The  felonious  taking  and  carrying  away  com,  or  other  produce  of 
the  soil,  which  the  owner  had  severed  from  the  freehold,  was  lar- 
ceny  at  common  law.  •  •  •  Affirmed.  Holly  v.  S.,  54  Ala.  238, 
P.  273,  Kn.  256. 

(Ir.  C.  C.  B.,  1889.)  Grass  Cut,  Cured,  and  Bemoved.  Defendant 
was  convicted  of  larceny  on  proof  that  he  cut  12  cwt.  of  hay  on 
unoccupied  land,  left  it  three  days  on  the  land  to  cure  and  then 
drew  it  away.  GIBSON,  J.  •  •  •  The  continuity  of  transac- 
tion contemplated  by  the  common  law  as  excluding  larceny  may  be 
considered  from  the  point  of  view  of  time,  act,  and  possession.  The 
principal  element  being  possession,  if  the  thief  is  in  continuous 
possession,  the  occurrence  of  an  interval  of  time  between  the  taking 
and  the  carrying  away  can  of  itself  make  no  difference.  Townley's 
case,  L.  E.  1  C.  C.  R.  315  [above],  only  decides:  (1)  That  where 
there  is  evidence  of  actual  possession  continuing,  the  fact  that  there 
is  an  interval  of  time  between  the  taking  and  carrying  away  does 
not  constitute  larceny  where  the  wrong-doer's  intention  is  not 
abandoned  and  the  transaction  is  in  substance  continuous;  (2)  that 
chattels  may  be  in  the  thief's  possession,  though  left  on  the  owner's 
land  (the  chattels  there  being  rabbits  which  were  not  subject  of 
property  until  killed).  The  expressions  "abandon"  and  "intention 
to  abandon."  found  in  the  report  of  Townley's  case,  L.  R.  1  C.  C.  R. 
815  [above],  though  not  inappropriate  when  read  with  reference  to 
the  special  facts  of  that  case,  are  liable  to  misconstruction  if  em- 
ployed in  reference  to  such  a  case  as  that  before  us.  Where  chattels 
after  severance  are  left  on  the  property  of  the  true  owner,  no  matter 
what  the  wronpr-doer's  intention  may  be,  he  cannot  escape  the  com- 
mon-law doctrine,  if  his  possession  is  not  in  fact  continuous.  Con- 
tinuity of  intention  is  not  the  equivalent  of  continuity  of  possession. 
The  transaction  here  was  not  continuous,  and  the  conviction  is  rieht. 
[Andrews,  Harrison,  Holmes,  Johnson,  and  O'Brien.  JJ.,  and  Mor- 
ris. C.  J.,  concurred.  Palles.  C.  B.,  dissented  on  the  ground  that 
whether  time  indicated  abandonment  was  a  question  for  the  jurv.] 
R.  V.  Foley,  L.  R.  26  Ir.  299,  17  Cox  C.  C.  142,  B.  581,  Ke.  241,  Mi. 
658n. 
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(Ala.  Sup.  Ct.,  1892.)  Fixtures.  Defendant  was  convicted  of  lar- 
ceny on  proof  that  he  took  valves  attached  to  pipes  fixed  in  a  chem- 
ical factory  and  other  valves  fixed  to  pipes  attached  to  a  pump  and 
boiler  standing  on  skids,  drawn  from  place  to  place  on  the  planta- 
tion as  occasion  required,  and  used  to  pump  water  from  the  river  to 
water  stock  and  for  irrigation  purposes.  On  appeal,  the  supreme 
court  held  that  the  valves  attached  to  the  pump  were  personal  prop- 
erty, and  subject  to  larceny;  but  that  the  valves  attached  to  the 
factory  were  real  fixtures,  and  therefore  not  subjects  of  larceny. 
New  trial  granted.    Langston  v.  S.,  96  Ala.  44,  11  So.  334. 

(Pa.  Sup.  Ct.,  1893.)  Goal  Gathered  into  Boat.  Defendant  was 
indicted  for  larceny  of  12  tons  of  coal,  gathered  by  him  from  the 
bed  of  Mahoney  creek,  within  Bower's  farm,  where  it  had  been  car- 
ried and  deposited  by  the  water  from  the  waste  thrown  on  the 
banks  of  the  stream  at  mines  above.  The  trial  court  directed  an 
acquittal,  and  the  commonwealth  appealed.      WILLIAMS,  J.    •     • 

•  The  judgment  must  be  affirmed  because  it  rests  on  a  verdict  of 
acquittal  in  a  trial  for  felony.  We  do  not,  however,  wish  to  be 
understood  as  assenting  to  the  statement  of  the  law  applicable  to 
the  facts  of  this  case,  made  by  the  learned  judge  to  the  jury.     •     • 

•  This  material,  having  been  abandoned  by  the  original  owners, 
belonged  to  him  on  whose  land  the  water  left  it.  •  •  •  The 
distinction  in  the  mind  of  the  learned  judge  was  that  between  real 
and  personal  estate.  The  coal  lying  upon  the  surface  he  held  to  be 
real  estate.  The  lifting  it  up  in  the  shovel  was,  on  this  theory,  a 
severance,  which  forcibly  changed  its  character,  and  made  it  per- 
sonal. The  loading  into  the  fiatboat,  the  transportation  to  the  bins, 
and  unloading  of  the  boat,  all  of  which  acts  were  done  within  the 
lines  of  the  prosecutor's  land,  and  occupied  hours  of  time  for  each 
boat-load,  were  so  connected  with  the  severance  as  to  make  but  a 
single  act.  For  this  reason  he  held  that  the  defendant  was  guilty  of 
a  trespass  only.  •  •  •  The  real  question  presented  is  whether 
this  case,  upon  its  facts,  is  one  for  the  application  of  the  common- 
law  rule.  Have  we  here  a  severance  and  an  asportation  that  con- 
stitute '*one  and  the  same  continuous  act?"  If  the  picking  of  the 
coal  from  the  surface  be  treated  as  an  act  of  severance;  we  have 
next  the  act  of  cleaning  and  sifting;  then  the  deposit  of  the  cleaned 
coal  upon  the  flatboat,  little  by  little;  then  the  transportation  of 
the  boat-load  to  the  bins;  then  the  process  of  shoveling  the  coal  from 
the  boat  into  the  bins.  The  acts,  occupying  considerable  time  for 
each  boat-load,  were  all  done  within  the  inclosures  of  the  prosecutor. 

•  *  *  He  [defendant]  makes  no  bona  fide  claim  of  title ;  no  offer 
to  purchase;  sets  up  no  license;  but  rests  on  the  proposition  that, 
like  the  man  who  plucks  an  apple  from  a  tree,  and  goes  his  way,  he 
is  liable  only  as  a  trespasser.  If  this  be  true,  he  could  gather  the 
coal  from  Bower's  land  as  often  as  the  stream  made  a  sufficient 
deposit  to  justify  the  expenditure  of  time  necessary  to  gather,  clean. 
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transport,  and  put  it  in  bins.  Upon  the  same  principle,  he  might 
gather  all  the  crops  growing  on  Bower's  farm,  as  they  matured,  and, 
by  hauling  each  load  away  when  it  was  made  up,  defend  against  the 
charge  of  larceny  on  the  ground  that  the  gathering  from  the  tree, 
the  stalk,  or  the  hill,  the  loading  into  wagons,  and  the  carrying  of 
the  loads  away,  though  occupying  hours  for  each  load,  and  many 
days  for  the  crop,  was  **one  and  the  same  continuous  act"  of  tres- 
pass. We  cannot  agree  to  such  an  extension  of  the  common-law 
rule,  but  are  of  the  opinion  that  this  case  should  have  gone  to  the 
jury,  on  the  existence  of  the  animo  furandi.  0.  v.  Steimling,  156  Pa. 
St.  400,  27  Atl.  297,  B.  588,  Mi.  659. 


§139.    *' Property." 

(Eng.  Chancellor's  Question,  1528.)  Peacock.  The  Chancellor 
put  a  question  to  all  the  judges:  If  a  man  feloniously  steals  pea- 
<30cks  which  are  tame  and  domesticated,  whether  it  is  felony!  Fitz- 
herbert  and  Inglefield  [JJ.]  said  it  is  not  felony,  because  they  are 
ferae  natune,  like  doves  in  a  dove-cote,  and  if  the  young  of  doves 
are  stolen  it  is  no  felony;  •  •  *  and  a  peacock  is  a  bird  more 
for  pleasure  than  profit,. for  many  intentionally  kill  all  the  young 
but  one.  Fitzjames  [C.  J.]  and  the  other  judges  said  that  peacocks 
are  commonly  of  the  same  nature  as  hens  or  capons,  geese  or  ducks, 
and  the  owner  has  property  in  them,  and  they  have  animum  rever- 
tendi,  unlike  fowls  of  warren,  partridge,  etc.,  taking  of  which,  with 
felonious  intent,  is  not  felony ;  and  at  last,  it  was  agreed  by  all  the 
judges  that  this  taking  of  peacocks  was  felony,  for  the  cause  afore- 
said.   Anon.,  Y.  B.  19  Hen.  8,  2  pi.  11,  B.  490,  Ke.  250. 

Aoc.  C.  V.  Beaman  (1857),  8  Gray  (Mass.)  497. 

(Mass.  Sup.  Judicial  Ct.,  1829.)  Doves  at  Liberty.  Defendant 
was  convicted  of  stealing  14  doves,  on  evidence  tending  to  show  that 
he  shot  them  for  food,  animo  furandi ;  that  the  owner  reared  doves, 
used  them  for  food,  and  fed  them  regularly ;  and  that  they  lived  in 
houses  kept  by  him,  and  would  come  when  called;  but  where  they 
were  when  shot  was  not  shown.  The  court  admitted  that  while  they 
were  resting  on  the  grounds  or  buildings  of  the  owner,  such  taking 
might  be  larceny ;  but  that  a  new  trial  must  be  granted  in  this  case, 
because  they  might  have  been  shot  while  in  flight  a  mile  from  home, 
or  while  mingled  with  the  doves  of  other  persons.  PARKER,  C.  J., 
said:  **It  is  held  in  all  the  authorities,  that  doves  are  ferae 
naturse,  and  as  such  are  not  subjects  of  larceny,  except  when  in 
the  care  and  custody  of  the  owner ;  as  when  in  a  dove-cote  or  pigeon- 
house,  or  when  in  the  nest  before  they  are  able  to  fly."  C.  v.  Chace, 
9  Pick.  15,  19  Am.  Dec.  348, 1  H.  &  B.  66. 

(Eng.  C.  C.  R.,  1851.)     Same.    On  indictment  for  stealing  four 


460  OFFIfiNSES  AGAINST  PROPERTY.  {  13d. 

tame  pigeons,  by  taking  them  from  their  cote  over  the  owner's 
stable  at  midnight,  it  was  contended  for  the  prisoner  that,  being 
at  liberty  to  go  in  and  out  at  any  time,  they  were  not  reclaimed  nor 
confined,  and  so  not  subjects  of  larceny.  The  chairman  indicated  to 
the  jury  that  he  agreed  with  prisoner's,  counsel.  The  jury  found 
the  prisoner  guilty;  but  judgment  was  postponed  to  take  the  opin- 
ion of  this  court.  LORD  CAMPBELL,  C.  J.,  delivered  the  opinion 
of  the  court  that  the  chairman  was  clearly  wrong ;  that  pigeons  must 
from  their  nature  have  open  air  and  free  egress;  that  whether  they 
were  tame  was  a  question  for  the  jury;  and  that,  if  so,  they  are 
unquestionably  subjects  of  larceny,  though  allowed  liberty.  Con- 
viction affirmed.  B.  v.  Oheafor,  5  Cox  C.  C.  367,  2  Den.  C.  C.  361, 
8  Eng.  L.  &  Eq.  598,  T.  &  M.  621,  21  L.  J.  m.  c.  43,  15  Jur.  1065, 
B.  492,  1  B.  &  H.  64. 

(Ark.  Sup.  Ct.,  1883.)  Song  Bird.  Haywood  was  indicted  on 
three  counts:  1,  for  stealing  a  reclaimed  mocking-bird  worth  $25 
and  its  cage;  2,  for  receiving  them  knowing  them  to  have  been 
stolen;  and  3,  for  stealing  the  cage.  His  demurrer  was  overruled, 
he  pleaded  not  guilty,  was  convicted,  sentenced,  and  denied  a  new 
trial.  He  excepts  to  the  refusal  of  the  court  to  charge  that  a  mock- 
ing-bird is  not  a  subject  of  larceny,  and  that  the  bird  gave  its  nature 
to  the  cage.  ENGLISH,  C.  J.  *  *  •  By  the  common  law  there 
can  be  no  larceny  of  animals  ferae  naturae,  or  wild  animals,  unre- 
claimed. When  reclaimed  they  become  the  subject  of  this  offense, 
provided  they  are  fit  for  food,  not  otherwise.  But  the  English 
courts  made  exceptions  to  the  rule  that  reclaimed  animals,  to  be 
the  subject  of  larceny,  must  be  fit  for  food.  Thus  the  tamed  hawk 
was  held  to  be  the  subject  of  larceny,  though  unfit  for  food,  because 
it  served  to  amuse  the  English  gentlemen  in  their  fowling  sports. 
So  reclaimed  honey  bees  were  made  an  exception,  because,  though 
not  fit  for  food  themselves,  their  honey  is.  Under  decisions  of  Eng- 
lish and  American  courts,  made  upon  the  common  law  definition  of 
larceny,  Mr.  Bishop  classes  the  following  animals,  when  reclaimed, 
as  the  subjects  of  the  offense:  Pigeons,  doves,  hares,  conies,  deer, 
swans,  wild  boars,  cranes,  pheasants,  partridges  and  fish  suitable  for 
food,  including  oysters.  To  which  might  be  safely  added  wild  tur- 
keys, geese,  ducks,  etc.,  when  reclaimed.  Of  those  animals  of  which 
there  can  be  no  larceny,  though  reclaimed,  he  put  down  the  follow- 
ing :  Dogs,  cats,  bears,  foxes,  apes,  monkeys,  polecats,  ferrets,  squir- 
rels, parrots,  singing  birds,  martins  and  coons.  In  the  south  squir- 
rels are  in  common  use  as  food  animals,  and  the  hunters  of  all 
climates  regard  bears  as  good  food.  Iowa  is  credited  with  the  deci- 
sion (Warren  v.  S.,  1  Greene  106)  that  coons  are  unfit  for  food,  and 
therefore,  by  the  common  law,  not  the  subject  of  larceny,  when  re- 
claimed. Among  the  colored  people  of  the  south  the  coon,  when 
fat,  in  the  fall  and  winter,  is  regarded  as  a  luxury,  and  the  Iowa 
decision  would  not  be  regarded  by  them  as  sound  law  or  good  taste. 
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•  •  •  rj^Q  reclaimed  mocking-bird  in  question  was  no  doubt  per- 
sonal property.  The  owner  could  have  brought  trespass  against  the 
thief  who  invaded  her  portico  at  night,  and  deprived  her  of  the 
possession  of  her  songster,  which  she  prized  above  price;  and  she 
could  have  maintained  replevin  against  the  person  to  whom  he  sold 
it,  had  he  refused  to  surrender  it  to  her.  The  market  value  of  the 
bird  was,  perhaps,  more  than  ten  times  greater  than  that  of  the 
cage,  which  was  the  subject  of  petty  larceny.  To  hold  that  larceny 
might  be  committed  of  the  cage,  but  not  of  the  bird,  would  be  neither 
good  law  nor  common  sense.  Afi&rmed.  Haywood  y.  S.,  41  Ark.  479, 
F.  270,  Kn.  252,  Mi.  644. 

(Ohio  Sup.  Ct.,  1902.)  Where  Fish  are  Inclosed  in  a  Pond-Net, 
from  which  they  may  be  taken  at  any  time  at  the  pleasure  of  the 
owner  of  the  net,  the  taking  of  them  therefrom  with  felonious  intent 
is  larceny.    S.  V.  Shaw,  67  Ohio  St.  157,  65  N.  E.  875. 

(Eng.  0.  C.  R.,  1818.)  Ferrets.  On  trial  for  larceny  in  stealing 
five  live  tame  ferrets  confined  in  a  hutch,  it  was  shown  that  the 
prisoner  took  them  and  sold  them  for  9s.,  and  he  was  found  guilty ; 
but  on  the  point  being  made  that  they  were  of  too  base  a  nature  to 
be  subjects  of  larceny,  the  question  was  reserved ;  and  all  the  judges 
were  of  opinion  that  judgment  ought  to  be  arrested  for  this  reason, 
though  the  ferrets  were  confined,  tame,  and  salable.  S.  v.  Searing, 
Bussel  &  R.  350,  B.  491,  C.  248,  Ke.  244,  Mi.  639. 

(New  York  Ct.  of  App.,  1881.)  Dog.  EARL,  J.  The  prisoner 
was  convicted  of  stealing  a  dog  of  less  value  than  $25.  His  counsel 
contended  at  the  trial  and  has  argued  before  us  that  stealing  a  dog 
is  not  larceny,  and  whether  it  is  or  not  is  the  sole  question  for  our 
present  determination.  •  •  •  At  common  law  the  crime  of  lar- 
ceny could  not  be  committed  by  feloniously  taking  and  carrying 
away  a  dog.  ^Wharton's  Cr.  Law  (4th  Ed.),  §  1755;  4  Bl.  Com.  235; 
1  Hale  P.  C.  510;  3  Coke  Inst.  109.  And  yet  dogs  were  so  far  re- 
garded as  property  that  an  action  of  trover  could  be  brought  for 
their  conversion,  and  they  would  pass  as  assets  to  the  executor  or 
administrator  of  a  deceased  owner.  Bacon's  Abr.,  Trover,  D. ;  1 
Wms.  on  Ex'rs  (6th  Am.  Ed.)  775.  The  reason  generally  assigned 
by  common  law  writers  for  this  rule  as  to  stealing  dogs  is  the  base- 
ness of  their  nature,  and  the  fact  that  they  were  kept  for  the  mere 
whim  and  pleasure  of  their  owners.  When  we  call  to  mind  the 
small  spaniel  that  saved  the  life  of  William  of  Orange,  and  thus 
probably  changed  the  current  of  modem  history  (2  Motley's  Dutch 
Republic  398),  and  the  faithful  St.  Bernards,  which  after  a  storm 
has  swept  over  the  crests  and  sides  of  the  Alps,  start  out  in  search 
of  lost  travelers,  the  claim  that  the  nature  of  a  dog  is  essentially 
base  and  that  he  should  be  left  a  prey  to  every  vagabond  who  chooses 
to  steal  him,  will  not  now  receive  ready  assent.    In  nearly  every 
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household  in  the  land  can  be  found  chattels  kept  for  the  mere  whim 
and  pleasure  of  the  owner,  a  source  of  solace  after  serious  labor, 
exercising  a  refining  and  elevating  influence^  and  yet  they  are  as 
much  under  the  protection  of  the  law  as  chattels  purely  useful  and 
absolutely  essential.  This  common  law  rule  was  extremely  technical, 
and  can  scarcely  be  said  to  have  had  a  sound  basis  to  rest  on.  While 
it  was  not  larceny  to  steal  a  dog,  it  was  larceny  to  steal  the  skin  of 
a  dead  dog,  and  to  steal  many  animals  of  less  account  than  dogs.  * 
*  •  One  reason  hinted  at  by  Lord  Coke  for  holding  that  it  was 
not  larceny  to  steal  dogs  was  that  it  was  not  fit  that  **a  person 
should  die  for  them;"  and  yet  those  ancient  lawgivers  thought  it 
not  unfit  that  a  person  should  die  for  stealing  a  tame  hawk  or  falcon. 
ITie  artificial  reasoning  upon  which  these  rules  were  based  is  wholly 
inapplicable  to  modern  society.  Tempora  mutantur  et  leges  mutan- 
tur  in  ill  is.  Large  amounts  of  mone}'  are  now  invested  in  dogs,  and 
they  are  largely  the  subjects  of  trade  and  traffic.  In  many  ways 
they  are  put  to  useful  service,  and  so  far  as  pertains  to  their  owner- 
ship as  personal  property,  they  possess  all  the  attributes  of  other 
personal  property.  If  the  common  law  rule  referred  to  ever  pre- 
vailed in  this  state,  we  have  no  doubt  it  has  been  changed  by  legis- 
lation. •  •  *  It  can  scarcely  be  supposed  that  the  legislature 
meant  to  regard  dogs  as  property  for  the  purpose  of  taxation  and 
yet  leave  them  without  protection  against  thieves.  *  *  *  Our 
attention  has  been  called  by  counsel  for  the  prisoner  to  certain  deci- 
sions in  other  states  which  tend  to  sustain  his  contention.  Pindlay 
V.  Bear,  8  S.  &  R.  (Pa.)  571;  S.  v.  Lymus,  26  Ohio  St.  400,  20  Am. 
Rep.  772,  5  L.  456 ;  S.  v.  Holder,  81  N.  C.  527,  31  Am.  Rep.  517 ;  Ward 
V.  S.,  48  Ala.  161, 17  Am.  Rep.  31.  But  so  far  as  those  cases  announce 
views  in  conflict  with  those  above  expressed,  wo  are  not  disposed  to 
ioUow  them.  *  •  •  Affirmed.  Polger,  C.  J.,  dissenting.  Mul- 
laly  V.  P.,  86  N.  Y.  365,  B.  502,  C.  248. 

Aco.  Hamby  v.  Samson,  106  Iowa  112.  74  N.  W.  918.  67  Am.  St.  Rep.  tSU.  40  L.  R.  A.  506-n: 
Harrington  v.  Miles,  11  Kan.  480. 15  Am.  Rep.  355:  C.  v.  Hazel  wood  (1884),  84  Ky.  681,  2  S.  W.  489: 
S.  V.  Langford,  55  S.  C.  322,  38  8.  E  370:  S.  v.  Brown,  68  Tenn.  (9  Baxter)  f^,  40  Am.  Rep.  61; 
Hurley  v.  S.,  30  Tex.  App.  333. 17  S.  W.  466,  28  Am.  St.  Rep.  916.  Contra t  S.  ▼.  Doe,  70  Ind.  tl, 
41  Am.  Rep.  699.     See  also  R.  t.  Robinson,  §  174. 

(Eng.  C.  C.  R.,  1827.)  Court  RoUs.  The  prisoner  was  convicted 
of  larceny  of  a  roll  of  parchment  from  the  Inner  Temple,  being 
records  of  the  court  of  common  pleas,  of  the  value  of  10s.  In  Hilary 
term,  1827,  the  .iudges  met  and  considered  this  case,  and  held,  that 
as  the  records  did  not  concern  the  realty,  as  was  the  case  in  R.  v. 
Westbeer  [§  138],  stealing  the  parchment  was  larceny,  and  the  con- 
viction was  therefore  right.    R.  v.  Walker,  1  Moody  C.  C.  155,  C.  246. 

(Eng.  C.  C.  R.,  1851.)  Unstamped  Contract.  Watts  was  indicted 
and  convicted  for  stealing  a  piece  of  paper,  an  unstamped  performed 
contract  to  build  two  cottages  according  to  plans  and  specifications. 
LORD  CAMPBELL,  C.  J.  I  am  of  opinion  that  this  conviction  is 
wrong.    I  think  that  the  prisoner  could  not,  under  the  circumstances 
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stated,  be  indicted  for  stealing  a  piece  of  paper.  If  the  agreement 
had  been  stamped,  it  seems  to  be  allowed,  notwithstanding  the 
ingenious  argument  of  Mr.  Price,  that  an  indictment  for  stealing  a 
piece  of  paper  could  not  be  supported;  because  then  it  would  be 
what  is  commonly  called  a  chose  in  action,  and  by  the  common  law 
larceny  cannot  be  committed  of  a  chose  in  action.  Strictly  speak- 
ing, the  instrument  of  course  is  not  a  chose  in  action,  but  evidence 
of  it,  and  the  reason  of  the  common-law  rule  seems  to  be  that  steal- 
ing the  evidence  of  the  right  does  not  interfere  with  the  right  itself; 
jus  non  in  tabulis;  the  evidence  may  be  taken  but  the  right  still 
remains.  At  all  events,  whatever  be  the  reason  of  the  rule,  the 
common  law  is  clear  that  for  a  chose  in  action  larceny  cannot  be 
supported.  •  *  •  As  to  this  not  being  a  chose  in  action,  because 
all  that  was  due  had  been  paid  upon  it,  it  appears  that  the  agree- 
ment is  still  executory,  and  might  be  used  by  either  side  to  prove 
their  rights.  Then  comes  the  objection  as  to  its  not  being  stamped; 
but  though  it  is  not  stamped,  I  am  of  opinion  that  it  is  an  agree- 
ment. There  is  a  very  clear  distinction  between  instruments  which 
without  a  stamp  are  wholly  void,  and  those  which  may  be  rendered 
available  at  any  moment  by  having  a  stamp  impressed  upon  them. 
•  *  *  I  agree  that  we  must  look  at  the  state  of  the  instrument 
at  the  time  of  the  larceny  committed ;  but  it  then  had  a  potentiality 
of  being  rendered  available,  and  it  was  evidence  of  an  agreement; 
it  was  therefore  evidence  of  a  chose  in  action,  and  not  the  subject  of 
larceny.  [Coleridge,  Cresswell,  Crompton,  Maule,  and  Wightman, 
JJ.,  and  Alderson,  Martin,  and  Piatt,  BB.,  concurred.] 

PARKE,  B.  I  am  of  opinion  that  the  conviction  is  right.  ^  There 
is  no  doubt  that  at  common  law  larceny  cannot  be  committed  of  any 
instrument  which  is  the  evidence  of  a  chose  in  action;  but  I  think 
that  when  this  instrument  was  stolen  it  was  not  evidence  of  a  chose 
in  action.  Being  unstamped,  it  was  not  available  either  in  law  or  in 
equity,  and  by  the  operation  of  the  stamp  act  could  not  be  used  for 
the  purpose  of  showing  a  right.  It  was  a  piece  of  paper.  *  *  • 
Reversed.  R.  v.  Watts,  6  Cox  C.  C.  304.  Dears.  C.  C.  326,  2  C.  L.  R. 
604,  23  L.  J.  m.  c.  56,  2  W.  R.  233,  18  Jur.  192,  B.  493,  Mi.  647. 

(Eng.  C.  C.  R.,  1852.)  Mortgage — Deeds.  Defendant  was  con- 
victed of  burglary.  JERVIS,  C.  J.  The  case  assumes  that  the 
prisoner  broke  and  entered  the  house,  with  intent  to  steal  the  mort- 
gage-deeds, they  being  securities  for  money.  It  is  therefore  quite 
unnecessary  to  deal  with  the  question  whether  mortgage-deeds,  con- 
taining covenants  to  pay,  are  distinguishable  from  deeds  savoring 
of  the  realty,  because  securities  for  money  are  not  goods  and  chat- 
tels. Calye's  case,  8  Rep.  33a;  Chanell  v.  Rob6tham,  Yelv.  68.  The 
case  of  R.  v.  Vyse,  1  Moody  C.  C.  218,  was  diflferent;  the  notes  had 
been  paid;  they  had  become  mere  paper  and  stamps,  the  property 
of  the  prosecutor,  and  were  therefore  his  goods  and  chattels.  In 
this  case,  the  mortgage  securities  were  not  satisfied.    We  therefore 
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think  that  the  conviction  was  wrong.  Conviction  reversed.  E.  ▼. 
PoweU,  5  Cox  C.  C.  396,  2  Den.  C.  C.  430,  21  L.  J.  m.  c.  78,  16  Jup. 
177,  C.  244. 

(U.  S.  Sup.  Ct.,  1898.)  Postage  Stamps.  Defendant  was  indicted 
and  convicted  of  stealing  postage  stamps  worth  $163  from  the  post- 
office  at  Hardinsburg,  ^.,  and  brought  error.  PECK  HAM,  J.  * 
*  *  The  objection  that  the  postage  stamps  are  not  the  subject  of 
larceny  while  in  the  possession  and  being  the  property  of  the  United 
States,  we  think  is  also  untenable.  The  language  used  in  the  stat- 
ute is  much  broader,  and  covers  more  ground,  than  the  common-law 
definition  of  larceny;  and  it  is  also  more  comprehensive  than  the 
statute  of  1790.  1  Stat.  112,  116.  *'Any  kind  or  description  of  per- 
sonal property,"  is  an  exceedingly  broad  designation.  It  is  difficult 
to  imagine  language  which  would  be  plainer  in  its  meaning,  or 
which  would  more  certainly  embrace  property  such  as  is  the  sub- 
ject of  this  indictment.  •  •  •  There  is,  while  the  stamps  are  in 
the  possession  of  the  government,  some  intrinsic  value  in  the  stamps 
themselves  as  representatives  of  a  certain  amount  of  cost  of  material 
and  labor,  both  of  which  have  entered  into  the  article  in  the  proc- 
ess of  manufacture,  entirely  aside  from  any  prospective  value  as 
stamps.  *  *  •  Once  out  of  the  possession  of  the  government 
they  may  be  used  for  their  full  value  to  obtain  carriage  by  mail  of 
the  article  to  which  they  are  affixed.  There  is  every  reascvi,  there- 
fore, why  such  stamps  should  be  regarded  as  personal  property,  even 
while  in  the  possession  of  the  government.  •  •  •  Affirmed. 
Jolly  V.  U.  S.,  170  U.  S.  402,  18  S.  Ct.  624,  42  L.  Ed.  1085. 

(N.  J.  Sup.  a.,  1858.)  Planted  Oysters.  GREEN,  C.  J.  The 
indictment  charges  the  defendant  with  stealing  ''eighteen  bushels 
of  oysters,  of  the  value  of  eighteen  dollars,  of  the  goods  and  chattels 
of  one  George  Hildreth."  It  is  objected  that  oysters  being  animals 
ferae  naturae,  there  can  be  no  property  in  them,  unless  they  be 
dead  or  reclaimed,  or  tamed,  or  in  the  actual  power  or  possession 
of  the  claimant ;  and  that  the  want  of  such  averment  is  a  fatal  de- 
fect in  the  indictment.  2  Bla.  Com.  390,  392 ;  Arch.  C.  P.  116 ;  3 
Chitty's  Cr.  L.  947;  Wharton's  C.  L.  §§1754-55.  The  principle,  as 
applied  to  animals  ferae  naturae,  is  not  questioned.  But  oysters, 
though  usually  included  in  that  description  of  animals,  do  not  come 
within  the  reason  or  operation  of  the  rule.  The  owner  has  the  same 
absolute  property  in  them  that  he  has  in  inanimate  things  or  in 
domestic  animals.  Like  domestic  animals,  they  continue  perpetually 
in  his  occupation,  and  will  not  stray  from  his  house  or  person.  Un- 
like animals  ferae  naturae,  they  do  not  require  to  be  reclaimed  and 
made  tame  by  art,  industry,  or  education;  nor  to  be  confined,  in 
order  to  be  within  the  immediate  power  of  the  owner.  If  at  liberty, 
tjiey  have  neither  the  inclination  nor  the  power  to  escape.  •  •  • 
The  jury  were  instructed  that  if  the  same  oysters  which  were 
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planted  by  Hildreth  were  unlawfully  taken  by  the  defendant,  with 
the  intent  to  steal  them;  if  the  oysters  so  planted  could  be  easily 
disting^uished  from  other  oysters  that  grew  in  the  sound;  if  they 
were  planted  in  a  place  where  oysters  did  not  naturally  grow;  if 
the  place  where  they  were  planted  was  marked  and  identified,  so 
that  the  defendant  and  others  going  into  the  sound  for  clams  and 
oysters  naturally  growing  there  could  readily  know  that  these 
oysters  were  planted  and  held  as  private  property,  and  were  not 
natural  oysters,  or  in  or  upon  a  natural  oyster  bed,  then  the  oysters 
were  the  subject  of  larceny,  and  the  defendant  might  be  convicted. 
But  if  the  jury  believed  that  the  oysters  were  planted  in  or  upon 
a  natural  bed,  they  should  be  considered  as  abandoned  to  the  public, 
and  not  the  property  of  ffildreth ;  or,  if  the  jury  believed  that  the 
planted  oysters  were  not  marked  and  identified,  as  before  stated, 
the  defendant  should  be  acquitted.  •  *  •  The  oysters  in  ques- 
tion had  once  been  the  property  of  Hildreth.  The  only  question  is, 
whether  the  planting  of  these  oysters  in  a  public  sound,  where  all 
the  inhabitants  have  a  common  right  of  fishery,  was  necessarily  an 
abandonment,  or  a  return  of  the  property  to  the  common  stock. 
There  was  clearly  no  intention  on  the  part  of  the  owner  to  abandon 
his  property.  •  *  •  The  authorities  clearly  sustain  the  instruc- 
tion given  to  the  jury.  *  *  ♦  Affirmed.  S.  v.  Taylor,  3  Dutch. 
(27  N.  J.  L.)  117,  72  Am.  Dec.  347,  B.  498. 

(Mass.  Sup.  Judicial  Ct.,  1862.)  Oas — ^Possession.  On  indictment 
for  larceny  of  illuminating  gas,  the  court  instructed  the  jury  that 
if  they  were  satisfied  defendant  took  the  gas  with  felonious  intent 
she  was  guilty.  After  the  gas  had  been  shut  oflf,  and  the  meter 
removed  for  nonpayment  of  her  bUl,  defendant  made  a  secret  con- 
nection through  a  lead  pipe  and  turned  the  cock  in  the  service  pipe. 
BIGELOW,  C.  J.  We  cannot  doubt  that  the  instructions  given  to 
the  jury  in  this  case  were  right.  There  is  nothing  in  the  nature  of 
gas  used  for  illuminating  purposes  which  renders  it  incapable  of 
being  feloniously  taken  and  carried  away.  It  is  a  valuable  article  of 
merchandise,  bought  and  sold  like  other  personal  property,  suscep- 
tible of  being  severed  from  a  mass  or  larger  quantity,  and  of  being 
transported  from  place  to  place.  In  the  present  case  it  appears  that 
it  was  the  property  of  the  Boston  Gas  Light  Co. ;  that  it  was  in  their 
possession  by  being  confined  in  conduits  and  tubes,  which  belonged 
to  them,  and  that  the  defendant  severed  a  portion  of  that  which  was 
in  a  pipe  of  the  company  by  taking  it  into  her  house  and  there  con- 
suming it.  All  this,  being  proved  to  have  been  done  by  her  secretly, 
and  with  an  intent  to  deprive  the  company  of  their  property,  and 
to  appropriate  it  to  her  own  use,  clearly  constituted  the  crime  of 
larceny.  It  was  suggested  by  the  counsel  for  the  defendant  that  if 
she  was  guilty  of  any  offense,  it  was  not  larceny,  but  embezzlement, 
inasmuch  as  it  appeared  that  the  gas  was  intrusted  to  her  possession 
by  the  company,  and  that  at  the  time  of  the  alleged  felonious  taking 
30 
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she  was  the  bailee  thereof.  But  the  facts  proved  entirely  negative 
the  existence  of  any  such  relation  between  her  and  the  company. 
The  gas  was  not  in  her  possession.  On  the  contrary,  the  pipe  had 
been  severed  from  the  meter  by  closing  a  stopcock  in  the  service 
pipe,  which  belonged  to  the  company,  for  the  very  purpose  of  pre- 
venting her  obtaining  possession  of  it.  The  fact  that  the  end  of  the 
pipe  was  on  the  premises  occupied  by  her  is  wholly  immaterial.  • 
•  •  Exceptions  overruled.  0.  v.  Shaw,  4  Allen  308,  81  Am.  Dec. 
706,  B.  501. 

Aeo.  S.  ▼.  WeUxnan.  84  Minn.  »1.  35  N.  W.  805;  R.  v.  White,  {  IM. 

Stealing  a  Shroud.  ''A  digged  up  a  dead  body  out  of  the  grave, 
and  stole  the  shroud,  and  buried  him  again ;  this  is  reported  by  Mr. 
Dalton,  c.  103,  p.  266,  to  be  no  felony,  but  a  misdemeanor,  for  which 
the  party  was  whipped.  And  accordingly  I  have  seen  it  reported  to 
be  held  16  Jac.  in  Nottingham's  Case,  quia  nullius  in  bonis;  but  see 
Coke  P.  C.  p.  110,  in  Haine's  Case,  ruled  by  the  advice  of  all  the 
judges  to  be  felony,  and  in  the  indictment  the  goods  shall  be  sup- 
posed the  goods  of  the  executor,  administrator  or  ordinary.  But  it 
is  held  that  if  A  put  a  winding  sheet  upon  the  dead  body  of  B ;  and 
after  his  burial  the  thief  digs  up  the  carcass  and  steals  the  sheet,  he 
may  be  indicted  for  felony  de  bonis  &  catallis  A,  because  it  trans- 
ferred no  property  to  a  dead  man.    12  Coke  113, ' '    1  Hale  P.  C.  616. 

So  of  a  ooffln  oontainlng  the  corpse,  S.  y.  Doepke,  68  Mo.  306,  SO  Am.  Rep.  785,  5  L.  474. 

(Eng.  C.  C.  R.,  1877.)  Buried  Pigs.  On  indictment  for  larceny  of 
three  dead  pigs,  it  was  shown  that  the  pigs  were  bitten  by  a  mad 
dog,  whereon  the  owner  directed  his  steward  to  shoot  them ;  and  the 
steward,  having  done  so,  ordered  defendants  to  bury  them;  which 
they  did,  but  that  night  dug  them  up  and  sent  them  to  London 
meat  market,  where  they  were  sold  for  £9  3s.  9d.,  which  was  paid 
to  the  prisoners.  Counsel  for  the  prisoners  submitted  that  there 
was  no  evidence  for  the  jury;  because:  1,  property  was  not  proved 
as  laid,  the  owner  having  abandoned  it;  2,  that  the  buried  pigs  were 
of  no  value;  and,  3,  that  they  had  been  attached  to  the  soil,  so  as 
not  to  be  the  subjects  of  larceny.  The  chairman  thought  the  case 
was  one  for  the  jury,  and  directed  them  that  in  his  opinion  the 
points  were  not  well  taken,  but  to  acquit  if  they  thought  there  was 
an  abandonment.  The  jury  found  the  prisoners  guilty,  and  the 
judges  aflRrmed  the  conviction.  R.  v.  Edwards,  13  Cox  C.  C.  384, 
36  L.  T.  30,  B.  612,  C.  239,  Ke.  247,  Mi.  652. 


§140.    ''Claim  of  Right." 

(Mich.  Sup.  Ct.,  1888.)  Title  in  Doubt.  On  a  trial  for  larceny  of 
a  sewing  machine  it  appeared  that  defendant  once  owned  it,  and 
claimed  it  as  exempt  property ;  that  a  judgment  creditor  seized  and 
sold  it  on  execution;  and  afterwards,  having  obtained  it  from  the 
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purchaser  at  the  sale,  placed  it  with  a  person  desiring  to  purchase, 
on  trial,  when  defendant  peaceably  took  it  away  under  advice  of 
his  attorney,  telling  the  person  under  what  right  he  claimed  it,  and 
giving  a  receipt  for  it,  stating  his  name  and  residence.  Conviction 
on  this  evidence  was  reversed,  and  the  case  dismissed.  P.  v.  Schultz, 
71  Mich.  315,  38  X  W.  868. 

Aoc.  Blair  v.  S.  (Ark.).  71  S.  W.  482;  P.  v.  Eastman,  77  Cal.  171,  19  Pao.  266;  S.  v.  Main,  75 
Conn.  55, 52  AtL  257;  Causey  v.  S..  79  Ga.  564,  5  S.  £.  121, 11  Am.  St.  Rep.  447;  Dean  v.  S.,  41  Fla> 
291,  26  So.  638:  P.  y.  Slayton,  12S  Mioh.  897, 82  N.  W.  206,  81  Am.  St.  Rep.  211;  Buchanan  v.  S. 
(Miss.),  5  So.  617;  McGowan  v.  S.,  27  Tex.  App.  183, 11  S.  W.  112. 

(Ind.  Sup.  Ct.,  1901.)  To  Compel  Performance  of  Contract.  Pros- 
ecutors had  agreed  to  install  1000  feet  of  pipe  in  defendant's  green- 
house for  $450,  to  be  secured  by  indorsed  notes  before  the  work 
commenced.  He  drew  the  pipe  to  the  place,  and  they  came  for  the 
notes  before  beginning  work.  He  refused,  suggesting  that  they  re- 
tain title  till  payment.  They  proposed  to  take  back  the  pipe.  He 
hid  it.  They  found  a  little,  obtained  a  search-warrant  and  found 
some  more,  but  not  all.  He  proposed  to  take  $50  to  settle  and  return 
the'pipe,  and  made  other  propositions  which  were  not  accepted.  He 
was  indicted  for  stealing  the  pipe,  and  convicted.  DOWLING,  J. 
•  •  *  The  claim  is  made  on  behalf  of  the  appellant  that  he  took 
the  property  honestly,  under  a  claim  of  a  right  to  its  possession.  It 
is  impossible  to  adopt  this  view.  Neither  the  title  to  the  pipe  nor 
the  right  of  possession  was  vested  in  the  appellant.  True,  the  pipe 
was  deposited  on  his  land,  but  it  was  there  as  the  propertj'^  of 
Maloney  &  Collins.  It  was  there  just  as  a  box  of  their  tools  might 
have  been.  •  *  *  According  to  the  appellant's  own  confession, 
he  intended  to  compel  the  owners  of  the  property  to  settle  with  him 
on  his  own  terms,  to  pay  a  claim  they  did  not  owe,  or  to  perform 
work  they  were  under  no  obligation  to  perform,  or  lose  their  prop- 
erty. The  case  readily  falls  within  the  well  recognized  rules  relating 
to  the  crime  of  larceny:  **The  mere  delivery  of  property  to  another 
for  a  special  purpose,  vests  in  the  person  receiving  it  only  the  tem-, 
porary  charge  or  custody ;  the  possession  of  the  property  remains  in 
the  owner,  and  a  conversion  of  it  is  larceny."  •  ♦  *  12  Am.  & 
Eng.  Enc.  L.  768.  •  •  •  Affirmed.  Currier  v.  S.,  157  Ind.  114, 
60  N.  E.  1023. 

Compare  C.  v.  Stebblns,  S  54,  taking  money  as  payment. 

(Mich.  Sup.  Ct.,  1902.)  Same.  A  felonious  intent,  necessary  to 
constitute  larceny,  is  not  shown  where  there  was  a  dispute  between 
defendant  and  one  to  whom  an  organ  had  been  sold  as  to  the  amount 
due  on  it,  and  defendant,  because  of  the  refusal  to  pay  what  he 
claimed,  took  the  organ,  telling  the  purchaser's  wife  where  he  was 
taking  it,  and  that  the  purchaser  could  come  there  and  settle.  P.  v. 
Walbum,  132  Mich.  24,  92  N.  W.  494. 


4^  OFU  KNSES  AGAINST  PROPERTY.  {  14L 

"With  Intent." 

S  141.    Oen«rml  Rale. 

(Eng.  Old  Bailey,  1729.)    Borrowed  Horse  Taken  Aside  and  Sold. 

Tunnard  was  tried  before  Lord  Raymond,  C.  J.  (present  Hale,  B., 
and  Denton,  J.)  for  stealing  a  mare  the  property  of  Smith.  It 
appeared  that  prosecutor  lived  in  Ely  Isle ;  that  he  lent  the  prisoner 
the  mare  to  ride  to  a  place  three  miles  distant ;  but  the  prisoner  rode 
her  to  London  and  sold  her.  LORD  RAYMOND,  C.  J.,  left  with 
the  jury  quo  animo  he  rode  the  mare  to  London,  and  they  found  him 
guilty.  Per  CUR.  The  finding  of  the  jury  will  make  this  case  felony, 
because  he  rode  the  mare  further  than  he  agreed  to  do ;  for  if  there 
had  been  no  special  agreement  the  privity  would  have  remained,  and 
it  could  not  have  been  felony.  Tiumard's  Oase,  Leach  (4th  Ed.) 
214n,  2  East  P.  C.  687,  B.  640. 

(Eng.  C.  C.  R.,  1821.)  On  Indictment  for  Horse-stealing.  It  ap- 
peared that  the  prisoner  borrowed  the  horse  to  take  a  child  to  a 
surgeon  (whether  he  took  the  child  did  not  appear),  and  the  fol- 
lowing day  went  with  the  horse  in  another  direction,  was  asked  to 
sell  it,  and  did  so;  and  the  jury  found  he  had  no  felonious  intent 
till  asked  to  sell.  The  question  being  reserved  for  the  opinion  of 
tlie  judges,  they  held  that  if  the  prisoner  had  no  felonious  intent 
when  he  took  the  horse,  his  subsequent  withholding  and  disposing 
of  it  did  not  constitute  a  new  felonious  taking,  nor  make  him  guilty 
of  felony ;  consequently  the  conviction  could  not  be  supported.  R.  v. 
Banks,  Russell  &  R.  441,  B.  632,  C.  364. 

Ace.  Abrama  y.  S.,  »1  Ga,  170,  48  S.  E.  065;  HUl  ▼.  S.,  57  Wis.  377,  16  N.  W.  445.  6  L.  45a 

(Me.  Sup.  Judicial  Ct,  1868.)  Horse  Hired  to  Gk>  to  One  Place 
and  Taken  to  Another.  DICKERSON,  J.  Exceptions.  The  pris- 
oner was  indicted  for  the  larceny  of  a  horse,  sleigh,  and  buffalo 
robes.  The  jury  were  instructed  that,  if  the  prisoner  obtained  pos- 
session of  the  team  by  falsely  and  fraudulently  pretending  that  he 
wanted  it  to  drive  to  a  certain  place,  and  to  be  gone  a  specified 
time,  when  in  fact  he  did  not  intend  to  go  to  such  place,  but  to  a 
more  distant  one,  and  to  be  absent  a  longer  time,  without  intending 
at  the  time  to  steal  the  property,  the  team  was  not  lawfully  in  his 
possession,  and  that  a  subsequent  conversion  of  it  to  his  own  use, 
with  a  felonious  intent  while  thus  using  it,  would  be  larceny.  It 
is  well  settled  that  where  one  comes  lawfully  into  possession  of 
the  goods  of  another,  with  his  consent,  a  subsequent  felonious  con- 
version of  them  to  his  own  use,  without  the  owner's  consent,  does 
not  constitute  larceny,  because  the  felonious  intent  is  wanting  at 
the  time  of  the  taking.  But  how  is  it  when  the  taking  is  fraudulent 
or  tortious,  and  the  property  is  subsequently  converted  to  the  use 
of  the  taker  with  a  felonious  intent?     •     *     *     When  property  is 
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thus  obtained,  the  taking  or  trespass  is  continuous.  The  wrong-doer 
holds  it  all  the  while  without  right,  and  against  the  right  and  with- 
out the  consent  of  the  owner.  If  at  this  point  no  other  element  is 
added,  there  is  no  larceny.  But  if  to  such  taking  there  be  subse- 
quently superadded  a  felonious  intent,  that  is,  an  intent  to  deprive 
the  owner  of  his  property  permanently  without  color  of  right,  or 
excuse,  and  to  make  it  the  property  of  the  taker  without  the  owner's 
consent,  the  crime  of  larceny  is  complete.  •  •  •  Exceptions 
overruled.    S.  v.  Coombs,  55  Me.  477,  92  Am.  Dec.  610,  B.  593. 

On  this  doctrine  of  continuing  trespass  compare  f  88,  on  locality  of  crime,  goods  brought 
into  state. 

(Idaho  Sup.  Ct.,  1902.)  Taking  Wrongfully  and  Subsequently 
Intending  to  Convert.  On  trial  for  larceny,  it  is  error  to  instruct 
that  if  defendant  wrongfully,  and  without  the  knowledge  of  the 
owner  or  any  person,  but  as  a  trespasser,  took  or  drove  away  the 
property  described,  not  intending  to  steal  it,  and  that  while  still 
in  such  wrongful  possession,  he  feloniously  appropriated  the  same 
to  his  use,  such  taking  constituted  larceny.  S.  v.  Riggs,  8  Idaho 
630,  70  P.  947. 

Ace.  cited  in  above;  P.  v.  Morino,  8K  Cal.  515,  U  Pac.  898;  Beckham  v.  S-,  100  Ala.  15, 14  So. 
860.  bog  found  at  high  water  in  swamp;  S.  v.  Rechnltz,  80  Mont.  488, 5t  Pac.  S64. 

(Eng.  C.  C.  R.,  1800.)     Goods  Taken  from  Burning  House  to  Save. 

Eliz.  Leigh  was  indicted  for  stealing  various  articles,  property  of 
A.  Dyer.  It  appeared  that  Dyer's  house  and  shop  were  on  fire,  and 
defendant  with  other  neighbors  assisted  in  removing  the  goods  to  a 
place  of  safety;  that  she  removed  muslin  in  his  presence,  though 
not  at  his  desire;  that  he  asked  her  for  it  the  next  morning,  and 
she  denied  having  it,  and  that  by  search-warrant  the  property  was 
found  artfully  concealed  in  her  house  in  various  ways.  It  was 
claimed  that  her  first  purpose  was  honest,  since  she  took  the  prop- 
erty in  Dyer's  presence;  but  the  court  instructed  the  jury  that  such 
purpose  did  not  follow  from  that  fact,  and  that  if  she  took  them 
with  honest  purpose,  her  subsequent  denial  and  hiding  would  sup- 
port the  indictment.  The  jury  found  her  guilty,  but  said  that  when 
she  took  them  she  had  no  evil  design.  On  reference  to  the  judges, 
all  (absent,  Lawrence,  J.)  held  the  conviction  wrong;  for  if  the 
original  taking  were  not  with  intent  to  steal,  the  subsequent  con- 
version was  no  felon V,  but  a  breach  of  trust.  Leigh's  Oase,  2  East 
P.  C.  694,  1  Leach  (Ed.  4)  411n,  B.  632,  Mi.  731. 

That  the  intent  must  exist  at  the  time  of  the  act  is  the  rule,  see  9  36.  But  see 
R.  V.  Woodward,  5  154,  ratification  of  wife's  act  in  receiving  stolen  floods. 

(Eng.  C.  C.  R.,  1849.)    A  Traveling  Watch  Tinker  was  Indicted 

for  stealing  a  watch  delivered  to  him  by  the  owner  to  regulate,  and 
for  stealing  another  watch  given  him  to  repair.  A  verdict  of  guilty 
was  held  not  supported  by  the  evidence,  as  there  was  no  proof  of 
animus  furandi  at  the  time  of  delivery,  though  defendant  left  town, 
taking  the  watches  with  him  a  few  days  later.    Conviction  reversed. 
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Before  Pollock,  C.  B.  Patteson,  J.,  Wightman,  J.,  Piatt,  B.,  Tal- 
fourd,  J.  R.  V.  Thristle,  3  Cox  C.  C.  573,  3  N.  Ses.  Cos.  702,  2  Car. 
.&  K  842,  T.  &  M.  204,  1  Den.  C.  C.  502,  19  L.  J.  m.  c.  66,  13  Jur. 
1035,  B.  633,  C.  291. 

>  (Eng.  C.  C.  B.,  1853.)  Accidentally  Taken.  In  indictment  for 
^stealing  a  whitefaced  lamb,  it  appeared  that  defendant  was  driving 
^29  lambs  to  market,  and  was  allowed  to  put  them  into  a  pasture 
with  other  sheep  for  the  night,  and  in  the  morning  when  he  drove 
them  away  took  the  lamb  in  question  with  him.  The  jury  found 
him  guilty  on  instruction  that  if  he  discovered  the  lamb  in  the  flock 
at  any  time  before  he  sold  it  it  was  larceny  to  sell  this  with  the 
other  lambs.  The  jury  found  that  he  first  discovered  the  lamb  in 
the  flock  when  it  was  pointed  out  to  him  when  he  was  selling  his 
flock.  PARKE,  B.  The  original  taking  was  not  lawful,  but  a 
trespass,  upon  which  an  action  in  that  form  might  have  been 
founded;  but  it  was  not  felony,  because  there  was  no  intention  to 
appropriate.  There  was,  however,  a  continuing  trespass  up  to  the 
time  of  appropriation,  and  at  that  time,  therefore,  the  felony  was 
committed.  Where  goods  are  carried  from  one  county  to  another 
they  may  be  laid  as  taken  in  the  second  county,  and  the  difference 
between  this  and  Leigh's  case,  as  well  as  the  others  cited,  is  that  the 
original  taking  was  no  trespass.  It  was  by  the  implied  license  of 
the  owner,  and  the  same  thing  as  if  he  had  been  intrusted  by  the 
.prosecutor  with  the  possession  of  the  goods.  Pollock,  C.  B„  Wil- 
liams, Talfourd,  and  Crompton,  JJ.,  concurred.  Conviction  affirmed. 
R.  V.  Riley,  Dears.  C.  C.  149.  6  Cox.  C.  C.  88,  22  L.  J.  m.  c.  48,  17 
Jur.  189,  B.  r)<n.  C.  279,  Ke.  289. 

(Minn.  Sup.  Ct..  1888.)  Proof  of  Intent.  Where  defendant,  to 
whom  rugs  are  intrusted  to  sell  for  cash,  or  on  installments,  or  td 
Return  them  within  seven  days,  is  to  have  a  commission  on  the  sales, 
but  sells  two  rugs,  and  uses  the  money  to  leave  the  state,  having 
sent  the  balance  of  the  goods  to  the  place  to  which  he  went,  to  a 
flctitious  address,  the  jurv  are  warranted  in  convicting  him  of  lar- 
ceny.   S.  v.  Fisher,  38  Minn.  378,  37  N.  W.  948. 

S  14)8.    CB»eH  of  Itaile««  Br«aklnf(  Bulk,  «to. 

(Eng.  Star  Chamber  and  Exchequer  Chamber,  1473.)  Carrier 
Breakhig  Bulk.  Where  one  has  bargained  with  another  to  carry 
certain  bales  with,  etc.,  and  other  things  to  Southampton,  he  took 
them  and  carried  them  to  another  place  and  broke  up  the  bales 
and  took  the  goods  contained  therein  feloniously,  and  converted 
them  to  his  proper  use  and  disposed  of  them  suspicioiLsly ;  if  that 
-may  be  called  felony  or  not,  that  was  the  case.  BRIAN,  C.  J. 
I  think  not,  for  where  he  has  the  possession  from  the  party  by  a 
bailing  ^nd  delivery  lawfully,  it  cannot  after  be  called  felony  nor 
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trespass,  for  no  felony  can  be  but  with  Violence  and  vi  et  armis,  and 
what  he  himself  has  he  cannot  take  with  vi  et  armis  nor  against 
the  peace;  therefore  it  cannot  be  felony  nor  trespass,  for  he  may 
not  have  any  other  action  of  these  goods  but  action  of  detinue. 
HUSSEY,  the  king's  attorney.  Felony  is  to  claim  feloniously  the 
property  without  cause  to  the  intent  to  defraud  him  in  whom  the 
property  is,  animo  furandi,  and  here  notwithstanding  the  bailment 
ut  supra  the  property  remained  in  him  who  bailed  tibem,  then  this 
property  can  be  feloniously  claimed  by  him  to  whom  they  were 
bailed  as  well  as  by  a  stranger;  therefore  it  may, be  felony  well 
enough.  THE  CHANCELLOR.  Felony  is  according  to  the  intent, 
and  his  intent  may  be  felonious  as  well  here  as  if  he  had  not  the 
possession.  MOLINEUX  ad  idem.  A  matter  lawfully  done  may 
be  called  felony  or  trespass,  according  to  the  intent;  sc.  if  he 
who  did  the  act  do  not  pursue  the  cause  for  which  he  took  the  goods, 
as  if  a  man  distrain  for  damage  feasant  or  rent  in  arrear  and  then 
he  sell  the  goods  and  kill  the  beasts,  this  is  tort  now  where  at  the 
beginning  it  was  good.  So  if  a  man  come  into  a  tavern  to  drink 
it  is  lawful;  but  if  he  carry  away  the  piece  or  do  other  trespass, 
then  all  is  bad.  So  although  the  taking  was  lawful  in  the  carrier 
ut  supra,  etc.,  yet  when  he  took  the  goods  to  another  place  ut  supra 
he  did  not  pursue  his  cause,  and  so  by  his  act  after  it  may  be  called 
felony  or  trespass,  according  to  the  intent.  BRIAN,  C.  J.  Where 
a  man  does  an  act  out  of  his  own  head,  it  may  be  a  lawful  act  in 
one  case  and  in  another  not,  according  to  his  act  afterwards — as  in 
the  cases  which  you  have  put — ^for  there  his  intent  shall  be  judged 
according  to  his  act ;  but  where  I  have  goods  by  your  bailment,  this 
taking  cannot  be  made  bad  after  by  anything.  VAVISOUR.  Sir, 
our  case  is  better  than  a  bailment,  for  here  the  things  were  not  de- 
livered to  him,  but  a  bargain  that  he  should  carry  the  goods  to 
Southampton  ut  supra,  and  then  if  he  took  them  to  carry  them 
thither  he  took  them  warrantably ;  and  the  case  put  now  upon  the 
matter  shows,  that  is,  his  demeanor  after  shows,  that  he  took  them 
as  felon  and  to  another  intent  than  to  carry  them,  ut  supra,  in 
which  case  he  took  them  without  warrant  or  cause,  for  that  he  did 
not  pursue  the  cause,  and  so  it  is  felony.  CHOKE,  J.  I  think  that 
where  a  man  has  goods  in  his  possession  by  reason  of  a  bailment  he 
cannot  take  them  feloniously,  being  in  possession ;  but  still  it  seems 
here  that  it  is  felony,  for  here  the  things  which  were  within  the 
bales  were  not  bailed  to  him,  only  the  bales  as  an  entire  thing  were 
bailed  ut  supra  to  carry,  in  which  case  if  he  had  given  the  bales 
or  sold  them,  etc.,  it  is  not  felony;  but  when  he  broke  them  and  took 
out  of  them  what  was  within  he  did  that  without  warrant,  as  if  one 
bailed  a  tun  of  wine  to  carry;  if  the  bailee  sell  the  tun  it  is  not 
felony  nor  trespass;  but  if  he  took  some  out  it  is  felony;  and  here 
the  twenty  pounds  were  not  bailed  to  him,  and  peradventure  he 
knew  not  of  them  at  the  time  of  the  bailment.  So  is  it  if  T  bail  the 
key  of  my  chamber  to  one  to  guard  my  chamber,  and  he  take  my 
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goods  within  this  chamber,  it  is  felony ;  for  they  were  not  bailed  to 
him. 

It  was  then  moved  that  the  case  oaght  to  be  determined  at  com- 
mon law;  but  the  chancellor  seems  to  have  thought  otherwise,  for 
the  complainant  was  a  merchant  stranger,  whose  case  ought  to  be 
judged  by  the  law  of  nature  in  chancery  and  without  the  delay  of 
trial  by  jury.  *  •  *  The  matter  was  afterwards  argued  before 
the  judges  in  the  exchequer  chamber.  And  there  it  was  holden  by  all 
but  NEDHAM,  J.,  that  where  goods  are  bailed  to  a  man  he  cannot 
take  them  feloniously ;  but  Nedham  held  the  contrary,  for  he  might 
take  them  feloniously  as  well  as  another ;  and  he  said  it  had  been 
held  that  a  man  can  take  his  own  goods  feloniously,  as  if  I  bail 
goods  to  a  man  to  keep  and  I  come  privily,  intending  to  recover 
damages  against  him  in  detinue,  and  I  take  the  goods  privily,  it  is 
felony.  And  it  was  holden  that  where  a  man  has  possession  and 
that  determines,  he  can  then  be  felon  of  the  things,  as  if  I  bail 
goods  to  one  to  carry  to  my  house  and  he  bring  them  to  my  house 
and  then  take  them  thereout,  it  is  felony,  for  his  possession  is  deter- 
mined when  they  were  in  my  house ;  but  if  a  tavemer  serve  a  man 
with  a  piece,  and  he  take  it  away,  it  is  felony,  for  he  had  not  pos- 
session of  this  piece,  for  it  was  piit  on  the  table  but  to  serve  him 
to  drink.  And  so  is  it  of  my  butler  or  cook  in  my  house ;  they  are 
but  ministers  to  serve  me,  and  if  they  carry  it  away  it  is  felony; 
for  they  had  not  possession,  but  the  possession  was  all  the  while  in 
me;  but  otherwise  peradventure  if  it  were  bailed  to  the  servants 
so  that  they  are  in  possession  of  it.  LAICON,  J.  I  think  there 
is  a  diversity  between  bailment  of  goods  and  a  bargain  to  take  and 
carry,  for  by  the  bailment  he  has  delivery  of  possession;  but  by 
the  bargain  he  has  no  possession  till  he  take  them,  and  this  taking 
is  lawful  if  he  takes  them  to  carry,  but  if  he  take  them  to  another 
intent  than  to  carry  them,  so  that  he  do  not  pursue  his  cause,  I 
think  that  shall  be  called  felony  well  enough.  BRIAN,  C.  J.  I 
think  that  it  is  all  one,  a  bargain  to  carry  them  and  a  bailment ;  for 
in  both  cases  he  has  authority  of  the  same  person  in  whom  the  prop- 
erty was,  so  that  it  cannot  be  called  felony.  M.  2  E.  III.,  in  an 
indictment  "felonice  abduxit  unum  equum"  is  bad,  but  it  should  be 
cepit ;  so  in  eyre  at  Nott.,  8  E.  HI. ;  and  in  this  case  the  taking  can- 
not be  feloniously,  for  that  he  had  the  lawful  possession;  so  then 
the  breaking  the  bales  is  not  felony,  vide  4  E.  11.  in  trespass,  for 
that  plaintiff  had  bought  a  tun  of  wine  of  defendant,  and  while  it 
was  in  defendant's  guard  defendant  came  with  force  and  arms  and 
broke  the  tun  and  carried  away  parcel  of  the  wine  and  filled  up  the 
tun  with  water.  And  for  that  it  appeared  he  had  possession  before, 
the  writ,  being  vi  et  armis,  was  challenged;  and  yet  it  was  held 
well ;  and  he  pleaded  not  guilty,  and  then  the  justices  reported  to 
the  chancellor  in  council  that  the  opinion  of  the  most  of  them  was 
that  it  was  felony.  •  •  •  [This  is  generally  known  as  the  Car- 
rier's Case;  may  be  found  in  blackletter  in  T.  B.,  Easter,  13  Edw. 
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4,  f .  9,  pi.  5 ;  and  this  translation  is  from  Pollock  &  Wright,  Posses- 
sion 134;  also  given  in  B.  638,  C.  297,  Ke.  223,  Mi.  734.] 

**  This  has  always  appeartjd  an  eztraoidinary  decision,  as,  to  all  common  apprehension, 
theft  of  the  whole  thing  bailed  most  determine  the  bailment  quite  as  much  as  a  theft  of  part 
of  it.    I  think  it  obvious  from  the  report  that  the  decision  was  a  compromise  intended  to 

{propitiate  the  ohaucelJor  and  perhaps  the  king.  This  required  a  deviation  from  ihe  common 
aw,  which  was  accordingly  made,  but  was  as  slight  as  the  judges  could  make  it.  They  would 
have  liked  to  hold  that  where  the  original  taking  was  lawful,  no  subsequent  dealing  with  the 
property  could  be  felonious.  The  chancellor,  who  seems  lo  have  had  regard  rather  to  the 
position  of  the  owner  of  the  goods  than  to  the  criminality  uf  the  cariier.  seems  to  have 
wished  to  m«ike  the  matter  turn  upon  the  moral  character  .of  the  act  ol  misappropriation. 
Tlie  judges  resorted  to  the  expedient  of  treating  the  breaking  bulk  as  a  new  taking.  They 
thus  preserved  the  conmion-law  definition  of  theft  but  quiUifled  it  by  an  obscure  distinction 
resting  on  no  definite  principle."    3  Stephen's  Hist.  (Jrlm.  Law  of  Eng.  IW. 

This  and  the  other  cases  under  this  section  are  reviewed  by  Holmes,  J.,  in  C.  v. 
Byan,  f  130. 

(Eng.  King's  Bench,  1633.)  If  a  Man  Says  to  a  Bliller,  who 
keeps  a  mill,  thou  hast  stolen  three  pecks  of  meal,  an  action  lies; 
for,  although,  the  corn  was  delivered  to  him  to  grind,  yet,  if  he  steal 
the  meal  it  is  felony,  being  taken  from  the  rest.  Conviction  affirmed. 
Langley  v.  Bradshaw,  1  Roll.  Abr.  73,  pi.  16,  Mi.  737. 

(Eng.  C.  C.  B.,  1805.)  Captain  Stealing  from  Cargo.  On  indict- 
ment under  24  Geo.  2,  c.  45,  for  stealing  at  W.  Cowes  6  casks  and 
1,000  pounds  of  butter,  value  £20,  from  a  sloop  at  that  port  of  entry, 
contrary  to  the  statute,  and  on  a  second  count  for  grand  larceny; 
it  appeared  that  the  butter  was  part  of  a  cargo  of  280  firkins  shipped 
on  board  the  sloop  of  which  defendant  was  captain,  billed  from 
Waterford  in  Ireland  to  Shoreham  and  elsewhere  in  England;  that 
defendant  met  foul  weather,  was  beaten  from  his  path,  and  touched 
at  Cowes  in  course  for  new  sails;  that  the  butter  was  delivered  by 
the  mate  to  the  sail -maker's  men  at  night  on  the  captain's  written 
order,  being  taken  hap-hazard  from  the  firkins  standing  on  the  half- 
decks;  and  that  the  captain  explained  the  sliortage  to  the  con- 
signees, by  saying  he  had  been  compelled  by  foul  weather  to  throw 
it  overboard.  On  the  argument  it  was  contended:  1.  That  no  lar- 
ceny had  been  committed;  2.  That  the  case  was  not  within  the 
statute,  because  the  ship  was  his  own.  As  to  the  first  the  ,iudge 
thought  that  taking  the  firkins  from  the  half-decks  where  they  were 
originally  stowed  was  breaking  bulk ;  and  as  the  prisoner  went  into 
Cowes  without  necessity,  the  case  was  compared  to  those  wherein 
it  had  been  held  that  it  was  felony  in  a  carrier  to  take  goods  aside 
from  their  course  and  embezzle  them.  As  to  the  second  objection 
he  thought  the  vessel  belonged  to  the  freighter  for  the  voyage,  and 
the  offense  was  aggravated  by  the  owner  being  in  charge  and  steal- 
ing the  goods  in  his  care.  The  whole  case  was  left  to  the  jury,  who 
found  the  prisoner  guilty.  On  case  reserved,  the  judges  were  of 
opinion  that  it  was  not  larceny ;  and,  if  it  were,  it  was  not  a  capital 
offense  within  the  statute,  24  G.  2,  c.  45.  S.  v.  Madoz,  Russell  & 
R.  92,  B.  641,  C.  301,  Mi.  738. 

(Mass.  Sup.  Judicial  Gt.,  1823.)  Miller  Adulterating  Grist.  On 
indictment  for  larceny  of  three  tons  of  barilla,  defendant  was  con- 
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victed  on  proof  that  prosecutor's  servant  took  barilla  to  the  mill 
of  defendant  to  grind,  brought  back  a  mixture  of  three  parts  barilla 
and  one  part  plaster  of  Paris,  a  cheaper  substance;  that  defendant 
demanded  ana  received  the  pay  for  the  grinding;  and  by  other  cir- 
cumstances. The  court  instructed  the  jury  that  if  the  defendant 
took  from  the  parcel  of  barilla  any  quantity  with  intent  to  convert 
it  to  his  own  use,  introducing  an  inferior  article  to  conceal  the  fraud, 
he  was  guilty  of  larceny.  PUTNAAI,  J.  •  *  *  The  jury  have 
foimd  that  the  defendant  took  the  goods  with  an  intent  to  steal 
them;  and  the  verdict  is  well  warranted,  if  at  the  time  the  de- 
fendant took  them,  they  were  not  lawfully  in  his  possession  with 
the  consent  of  the  owner,  according  to  a  subsisting  special  contract,' 
in  consequence  of  an  original  delivery  obtained  without  fraud.  If 
that  was  the  case,  the  inference  w^hich  the  counsel  for  the  defendant 
drew  would  follow,  that  such  a  taking  would  not  be  felony  but  a 
mere  breach  of  trust,  for  which  a  civil  action  would  lie,  but  concern- 
ing which  the  public  liave  no  right  to  inquire  by  indictment.  The 
counsel  for  the  defendant  have  referred  us  to  13  Ed.  IV^.,  fol.  9,  as 
the  authority  upon  this  point.  *  •  *  It  is  referred  to  as  the 
foundation  upon  which  many  subsequent  decisions  rest.  It  will  be 
perceived  that  here  may  be  found  the  distinctions  which  are  recog- 
nized in  the  text  books  upon  this  subject.  Thus,  if  the  party  obtain 
the  delivery  of  the  goods  originally  without  an  intent  to  steal,  a 
subsequent  conversion  of  them  to  his  own  use  while  the  contract 
subsisted  would  not  be  felony ;  but  if  the  original  intent  was  to  steal, 
and  the  means  used  to  obtain  the  delivery  were  merely  colorable, 
a  taking  under  such  circumstances  would  be  felony.  So  if  the  goods 
were  delivered  originally  upon  a  special  contract,  which  is  deter- 
mined by  the  fraudulent  act  of  him  to  whom  they  were  delivered, 
or  by  the  completion  of  the  contract,  a  taking  animo  f urandi  after- 
wards should  be  adjudged  to  be  felony.  •  *  *  In  the  case  at  bar, 
the  goods  came  lawfully  into  the  hands  of  the  defendant  by  the 
delivery  of  the  owner.  If  he.  is  to  be  convicted,  it  must  be  on  the 
ground  that  he  took  the  goods  as  a  felon  after  the  special  contract 
was  determined.  •  •  •  Hawkins  observes  (bk.  i.  c.  33,  §  4)  that 
such  possession  of  a  part  distinct  from  the  whole  was  gained  by 
wrong  and  not  delivered  by  the  owner;  and  also,  that  it  was  ob- 
tained basely,  fraudulently,  and  clandestinely.  This  remark  is 
peculiarly  applicable  to  the  case  at  bar;  for  there  is  no  evidence 
that  the  owner  intended  to  divest  himself  of  his  property  by  the 
delivering  of  it  to  the  defendant.  The  defendant  did  not  pursue 
the  purpose  for  which  it  was  delivered  to  him,  but  separated  a  part 
from  the  rest,  for  his  own  use,  without  pretense  of  title;  and  by 
that  act  the  contract  was  determined.  From  thenceforward  the 
legal  possession  was  in  the  owner,  and  a  taking  of  the  part  so 
fraudulently  separated  from  the  rest,  animo  furandi,  must  be  con- 
sidered as  larceny.  Exceptions  overruled.  0.  v.  James,  1  Pick.  375, 
B.  645,  2  B.  &  H.  139.n,  C.  304. 
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(N.  Y.  Ct.  of  App.,  1858.)  Pig  Iron  was  Sent  by  Oanal-Boat  from 
Albany  to  Buffalo.  On  the  way  the  captain  of  the  boat  stopped  at 
W.  at  night  and  unloaded  100  bars  worth  $175.  He  delivered  the 
balance  at  Buffalo.  He  was  indicted  for  larceny,  tried,  and  acquit- 
ted on  the  ground  that  his  offense  was  embezzlement.  lie  was  imme- 
diately indicted  for  embezzlement,  tried  and  convicted.  On  error  to 
the  court  of  appeals  the  judgment  was  reversed,  on  the  ground  that 
the  offense  was  larceny,  unloading  part  of  the  cargo  being  considered 
breaking  bulk.  **It  is  insisted  on  the  part  of  the  people,  that  the 
bailee  can  commit  larceny  only  where  he  actually  breaks  a  bale  or 
package;  that  it  is  this  breaking  alone  which  can  determine  the 
privity  of  contract  and  render  the  asportation  by  carrier  a  trespass. 
But  this,  I  think,  is  too  narrow  a  construction  of  the  rule,  and  one 
not  sustained  by  the  commentators  and  adjudications.  Any  separa- 
tion of  a  part  from  the  whole  would  seem  to  be  as  much  a  trespass 
as  the  breaking  of  a  package.  *  *  •  This  seemed  to  be  con- 
ceded upon  the  argument  in  regard  to  grains  and  things  of  that 
kind."  Per  Pratt,  J.  Concurring:  Seldon,  Roosevelt,  Harris,  and 
Strong,  JJ.  Denio  and  Comstock,  JJ.,  dissented.  Nichols  v.  P.,  17 
N.  Y.  114,  Mi.  742n. 

(Eng.  C.  C.  R.,  1849.)  One  Who  Had  Made  an  Assignment  for 
Benefit  of  Creditors,  was  allowed  to  remain  in  possession  of  his  fac- 
tory the  same  as  before  the  assignment,  to  finish  work  on  hand,  the 
wages  being  paid  by  the  trustees ;  and  he  removed  various  machines 
from  the  factory  nightly,  and  concealed  them  in  the  house  of  an  em- 
ployee ;  then  the  assignees  took  possession  and  sold  the  factory,  and 
tile  debtor  became  manager  for  the  purchaser,  and  little  by  little 
returned  the  machinery  to  the  mill.  On  indictment  for  larceny  the 
jury  found  that  he  removed  the  machinery  fraudulently,  after  the 
assignment,  and  was  not  then  in  custody  as  agent  under  the  deed. 
A  verdict  of  guilty  was  directed  on  these  findings.  LORD  CAMP- 
BELL, C.  J.  It  is  found  that  he  had  not  the  care  and  custody  of 
the  goods  as  their  agent ;  and  that  clearly  negatives  a  bailment ;  and 
that  is  the  only  ground  upon  which  this  case  could  be  put.  The 
prisoner,  therefore,  was  in  lawful  possession  of  the  goods  and  can- 
not be  convicted  of  larceny.  Conviction  quashed.  R.  v.  Pratt,  6  Cox 
C.  C.  373,  Dears.  360,  2  C.  L.  R.  772,  18  Jur.  530.  2  W.  R.  497,  B.  635, 
C.  293. 

cEng.  C.  C.  R.,  1851.)  Clothes  Peddler.  On  indictment  for  lar- 
ceny it  appeared  that  the  prisoner  was  employed  to  sell  clothes 
about  the  country,  receive  3s.  to  the  pound  for  his  services,  and 
return  any  clothes  not  sold ;  and  that  on  February  12  he  took  away 
a  parcel  of  clothes  to  sell,  and  later  fraudulently  pawned  a  part 
of  them  and  converted  the  rest  to  his  own  use ;  on  which  the  trial 
judge  directed  the  jury  that  the  original  bailment  was  determined 
by  unlawfully  pawning  a  part  of  them,  and  the  subsequent  appro- 


476  OFFENSES  AGAINST  PROPERTY.  {  143. 

priation  of  the  residue  was  larceny.  Was  this  direction  right  f 
U^isritHy  for  the  prisoner:  Ihe  contract  with  the  prisoner  was 
distinct  and  separate  with  regard  to  each  article  entrusted  to  him. 
The  fact  of  his  receiving  all  the  articles  at  one  time  was  a  mere 
accident,  which  makes  no  legal  difference  in  the  case;  each  article 
had  a  separate  price  affixed  to  it.  After  he  had  pawned  some  of  the 
articles,  when  was  the  original  bailment  of  the  others  determined  T 
LORD  CAMPBELL.  The  case  states,  that  on  the  12th  of  February, 
he  took  away  a  parcel  of  clothes;  we  must,  therefore,  regard  the 
delivery  of  that  parcel  as  one  bailment  of  all  the  articles  contained 
in  the  parcel.  O^Brien.  The  prisoner  had  authority  to  break 
the  bulk;  the  contract  imposed  on  him  the  necessity  of  opening  it 
in  order  to  take  out  each  article  and  deal  with  it  separately.  COLE- 
RIDGE, J.  Why  may  not  there  be  a  single  contract  embracing  sev- 
eral particulars,  as  for  instance,  where  a  carrier  is  entrusted  with 
various  articles  to  leave  at  different  places,  all  of  which  articles  are 
placed  in  one  bag;  if  he  wrongfully  deals  with  any  one.  is  it  not  a 
breaking  bulk  of  the  whole t  O'Brien.  The  doctrine  of  break- 
ing bulk  turns  on  there  being  no  authority  to  open  the  parcel  and 
deal  with  any  of  the  articles  separately  from  the  rest.  ALDER- 
SON,  B.  If  you  can  make  out  this  to  be  like  the  case  of  a  carrier 
entrusted  with  several  parcels  under  several  distinct  contracts,  then 
certainly  it  is  no  larceny.  LORD  CAMPBELL,  C.  J.  I  think  the 
conviction  was  right.  The  case  must  be  considered  as  though  it  was 
a  single  bailment.  If  there  had  been  several  bailments,  then  the 
wrongful  dealing  with  one  of  the  articles  so  bailed  would  not  affect 
the  case  as  to  any  other  article.  But  it  makes  no  difference  that  in 
one  parcel  there  were  several  articles.  The  law  has  resorted  to  some 
astuteness  to  get  rid  of  the  difficulties  that  might  arise  in  the  case 
of  a  wrongful  dealing  with  one  or  more  of  several  articles,  all  of 
which,  when  entrusted,  had  been  contained  in  one  bulk.  Alderson, 
B.,  and  Piatt,  B.,  concurred.  COLERIDGE,  J.  The  fact  of  differ- 
ent prices  being  affixed  to  each  article  makes  no  difference  in  the 
case.  R.  v.  Peyser,  2  Den.  C.  C.  233,  T.  &  M.  559,  20  L.  J.  m.  c.  191, 
15  Jur.  386,  5  Cox  C.  C.  241,  B.  643,  C.  308. 


§  143.    ''To  Deprive  the  Owner  of  His  Property. 


t» 


(Eng.  C.  C.  R.,  1816.)    Taking  to  Feed  to  Prosecutor's  Horses. 

On  indictment  for  stealing  two  bushels  of  beans  from  defendant's 
employer,  the  jury  found  that  they  were  taken  from  the  prose- 
cutor's granary,  by  means  of  a  false  key,  to  feed  to  his  teams  in  care 
of  defendants.  A  verdict  of  guilty  was  directed,  but  the  question 
was  reserved  for  the  opinion  of  the  judges,  because  several  different 
decisions  on  similar  facts  had  been  rendered  in  assizes.  Eleven 
judges  met  to  consider  this  case.  Eight  of  the  judges  held  that  this 
was  felony;  that  the  purpose  to  which  the  prisoners  intended  to 
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apply  the  beans  did  not  vary  the  case.  It  was,  however,  alleged  by 
some  of  the  judges  that  the  additional  quantity  of  beans  would 
diminish  the  work  of  the  men  who  had  to  look  after  the  horses,  so 
that  the  master  not  only  lost  his  beans,  or  had  them  applied  to  the 
injury  of  the  horses,  but  the  men's  labor  was  lessened,  so  that  the 
lucri  causa,  to  give  themselves  ease,  was  an  ingredient  in  the  case. 
Graham,  B.,  Wood,  B.,  and  Dallas,  J.,  thought  this  not  a  felony,  and 
that  the  conviction  was  wrong.  R.  v.  Morflt,  Russell  &  R.  307,  B. 
683,  1  B.  &  H.  438-n,  C.  345. 

(Eng.  C.  C.  R.,  1846.)  Same.  On  indictment  and  trial  for  larceny 
it  appeared  that  the  prisoners  took  5  sacks  of  oats  from  the  barn 
floor  in  the  presence  of  the  thrasher  and  secreted  them  in  the  loft, 
intending  to  give  them  to  their  master's  horses,  they  being  em- 
ployed as  carter  and  carter's  boy,  but  not  being  answerable  at  all 
for  the  condition  or  appearance  of  the  horses.  The  jury  found  that 
they  took  the  oats  with  intent  to  give  them  to  their  master's  horses, 
and  without  any  intent  of  applying  them  for  their  private  benefit. 
The  learned  judge  reserved  the  case  for  the  opinion  of  the  judges 
on  the  point  whether  the  prisoners  were  guilty  of  larceny.  R.  v. 
Morfit  and  another,  Russ.  &  Ry.  307  [above]  ;  R.  v.  Cabbage,  Russ. 
&  Ry.  292  [§145].  Lord  Denman,  C.  J.,  Tindal,  C.  J.,  Parke,  B., 
Patteson,  J.,  Williams,  J.,  Coltman,  J.,  Rolfe,  B.,  Wightman,  J., 
Cresswell,  J.,  Erie,  J.,  and  Piatt,  B.,  met  to  consider  this  case.  The 
greater  part  of  the  judges  present  appeared  to  think  that  this  was 
larceny,  because  the  prisoners  took  the  oats  knowingly  against  the 
will  of  the  owner,  and  without  color  of  title  or  of  authority,  with 
intent,  not  to  take  temporary  possession  merely  and  then  abandon 
it  (which  would  not  be  larceny),  but  to  take  the  entire  dominion 
over  them,  and  that  it  made  no  difference  that  the  taking  was  not 
lucri  causa,  or  that  the  object  of  the  prisoners  was  to  apply  the 
things  stolen  in  a  way  which  was  against  the  wish  of  the  owner 
but  might  be  beneficial  to  him.  But  all  agreed  that  they  were 
bound  by  the  previous  decisions  to  hold  this  to  be  larceny,  though 
several  of  them  expressed  a  doubt  if  they  should  have  so  decided  if 
the  matter  were  res  integra.  Erie,  J.,  and  Piatt,  B.,  were  of  a  differ- 
ent opinion ;  they  thought  that  the  former  decision  proceeded  in  the 
opinion  of  some  of  the  judges  on  the  supposition  that  the  prisoners 
would  gain  by  the  taking,  which  was  negatived  in  this  case.  R.  v. 
Privett,  1  Den.  C.  C.  193,  2  C.  &  K.  114,  2  Cox  C.  C.  40,  1  B.  &  H. 
440n,  C.  349,  Mi.  814. 

(Eng.  Central  Crim.  Ct.,  1846.)  For  Reward.  Property  was 
temporarily  deposited  by  the  owner  in  a  public  room,  and  was  taken 
away  by  the  prisoner  for  the  purpose  of  exacting  a  reward  for 
its  restoration,  the  jury  being  of  the  opinion  that  he  would  not  have 
restored  it  without  such  reward.  It  was  held  to  be  larceny.  R,  v. 
Spurgeon,  2  Cox  Cr.  Cas.  102,  B.  685. 
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(Eng.  C.  C.  R.,  1862.)  Same.  POLLOCK,  C.  B.  In  this  case 
the  prisoner  was  convicted  of  stealing  a  check.  He  took  the  check 
away  from  a  boy  who  found  it,  and  did  not  immediately  give  in- 
formation to  the  owner,  but  withheld  it  in  the  expectation  of  getting 
a  reward.  The  taking  of  the  check  from  the  finder  was  not  a  feloni- 
ous taking,  and  the  merely  withholding  it  in  the  expectation  of  a 
reward  was  not  a  larceny.  The  rest  of  the  court  concurring.  Con- 
viction quashed.  B.  y.  (Gardner,  9  Cox  C.  C.  253,  L.  &  C.  243,  32 
L.  J.  m.  c.  35,  11  W.  R.  96,  7  L.  T.  471,  8  Jur.  n.  s.  1217,  B.  686,  C. 
365. 

Followed :    S.  v.  Arkle,  116  N.  Car.  1017,  SI  S.  E.  406. 

(Mass.  Sup.  Judicial  Ct.,  1870.)  Taking  a  Horse  while  Trespass- 
ing upon  the  Taker's  Premises,  with  intent  to  conceal  it  until  the 
owner  should  offer  a  reward  for  its  return,  and  then  to  return  it 
and  claim  the  reward,  or  with  intent  to  induce  the  owner  to  sell 
it  astray  for  less  thau  its  value,  was  held  to  be  larceny.  MORTON, 
J.,  said:  We  think  that  when  a  person  takes  property  of  another, 
with  intent  to  deprive  the  owner  of  a  portion  of  the  property  taken, 
or  of  its  value,  such  intent  is  felonious  and  the  taking  is  larceny. 
•  •  •  The  jury  must  have  found,  under  the  instructions  given 
them,  that  the  defendant  took  the  horse  with  intent  to  conceal  and 
retain  it  until  he  could  obtain  a  reward  from  the  owner,  or  until  he 
could  effect  a  purchase  from  him  at  a  price  less  than  its  real  value. 
The  intent,  in  either  contingency,  was  to  deprive  the  owner  of,  and 
appropriate  to  his  own  use,  a  portion  of  the  value  of  the  property. 
We  are  of  opinion  that,  upon  principle  and  the  weight  of  the  author- 
ities, the  taking  with  such  intent  was  larceny.  •  •  •  Exceptions 
overruled.    C.  v.  Mason,  105  Mass.  163,  7  Am.'  R^p.  507. 

(Ohio  Sup.  Ct.,  1877.)  Taking  Horses  to  Hold  for  Reward. 
Molosh,  Richie,  and  Berry  were  convicted  of  grand  larceny.  Berry 
appeals.  BOYNTON,  J.  •  •  •  That  the  two  geldings  were 
wrongfully  taken  from  the  owner  without  his  consent,  concealed 
and  secreted  in  the  woods  some  three  miles  distant,  for  the 
purpose  of  securing  a  reward  which  the  parties  to  the  transac- 
tion expected  would  be  offered  for  their  return,  and  that  the  result 
contemplated  was  accomplished  by  their  return  and  a  receipt  of 
the  reward,  in  the  meantime  offered,  are  facts  clearly  proved.  They 
are  almost  a  necessary  result  of  the  verdict.  The  claim  of  the  plain- 
tiff in  error  was,  and  his  position  now  is,  not  that  such  taking  with 
such  intent  was  not  shown,  but  that  such  taking  with  such  intent 
was  not  larceny  or  horse  stealing  under  the  statute.  •  •  • 
The  court  held,  in  effect,  and  so  advised  the  jury,  that  if  the  geldings 
were  wrongfully  taken  without  the  consent  of  the  owner,  with  intent 
to  conceal  and  secrete  them,  until  a  reward  was  offered  for  their 
return,  and  for  the  purpose  of  obtaining  such  reward,  such  taking 
was  larceny.     The  request  refused  embodied  the  converse  of  this 
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proposition.    We  think  the  instruction  was  right.     • 
must  be  an  intention  to  deprive  the  owner  wholly  of 
R  V.  Holloway,  1  Den.  C.  C.  370  [below].    The  eoi 
plaintiff  is,  that  the  facts  established  at  the  trial  die 
cas3  within  the  rule  thus  stated,  inasmuch  as  there  wj 
to  deprive  the  owner  wholly  or  permanently  of  his  pi 
exact  sense,  it  is  not  true  that  an  intent  to  approprial 
the  property  taken  is  a  necessary  ingredient  in  the  cri 
if  by  permanent  appropriation  is  meant  keeping  the 
erty  from  the  possession  of  the  owner.    •    •    •    I 
taken  in  the  case  at  bar,  had  been  disguised,  returne 
the  owner  in  pursuance  of  a  purpose  formed  when  th( 
that  the   transaction  would  have   constituted  larcei 
doubted.    Yet,  in  respect  to  the  fraudulent  character  c 
tion,  or  in  point  of  moral  obliquity,  it  would  be  diffi 
guish  it  from  the  case  here  made.    The  only  possible    1 
the  two  cases  is,  that  in  the  one  there  would  be  an      I 
vert  the  whole  value  of  the  property,  and  in  the  othe 
But  in  this  case  there  was  an  utter  absence  of  intent    i 
the  property  unless  money  was  paid  for  its  restoratioi 
no  evidence  tending  to  show  a  purpose  to  return  the  pi    : 
a  reward  was  offered  therefor.     A  return,  at  all  ev( 
designed.    •    •    •    Affirmed.    Berry  v.  S.,  31  Ohio  St   : 
Rep.  506,  F.  291. 

Aoc.  Dunn  v.  S.,  34  Tex.  Cr.  R.  257,  30  S.  W.  827.  58  Am.  St.  Rep.  714. 

(Eng.  C,  C.  R.,  1849.)     To  Get  False  Credit  for  Worh 
ment  for  stealing  120  dressed  skins,  it  was  shown  and 
jury,  that  the  defendant  was  a  skin-dresser  in  a  tanne  ; 
for  his  work  by  the  piece,  secretly  entered  the  house  w  i 
skins  were  kept,  and  removed  the  skins  mentioned  in  th 
intending  to  put  them  with  the  skins  dressed  by  him  ai  i 
as  'if  he  had  dressed  them.    On  this  the  jury  were  dir<  i 
the  prisoner  guilty,  and  the  question  was  reserved  fo 
to  consider  whether  the  conviction  was  right.    All  the 
called  to  hear  the  case  held  that  the  conviction  must   : 
because  the  defendant  had  no  intention  to  deprive  the  ( ' 
skins  permanently  nor  take  them  entirely  from  the  owi  i 
sion.    R.  v.  Holloway,  3  Cox  241,  1  Den.  C.  C.  370,  T. 
Car.  &  K.  942,  13  Jur.  86,  18  L.  J.  m.  c.  60,  3  New  Se  i 
B.  692,  C.  263,  Ke.  285. 

(Ala.  Sup.  Ct.,  1887.)  Same.  On  indictment  for  buij 
peared  that  defendants  were  hired  to  pick  cotton  at  st 
100  pounds,  and  broke  into  the  cotton-house  where  the 
was  stored,  and  carried  a  quantity  of  cotton  to  the  field 
not  to  deprive  the  owner  of  it,  but  to  get  paid  for  pickiri 
were  convicted,  and  on  appeal  the  conviction  was  affin 
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think  deprivation  of  the  ownership  of  property  is  one  of.  the  essen- 
tials of  larceny.  But  is  it  necessary  that  the  intent  shall  be  to  de- 
prive the  owner  of  the  whole  property  taken  f  Is  not  the  animus 
furandi  as  manifestly  shown  when  the  intent  is  simply  to  deprive 
him  of  a  partial  though  unsevered  interest  in  the  property?  •  • 
•  The  taking  and  asportation  were  with  the  intent  of  depriving 
the  owner  of  property  which  was  absolutely  his  and  in  his  possession, 
and  fraudulently  placing  it  where  the  taker  could  assert  a  lien,  or 
claim  to  hold  it  until  certain  charges  were  paid  him  by  the  owner." 
Per  STONE,  C.  J.    Affirmed.    Port  v.  S.,  82  Ala.  50.  2  So.  477. 

(Eng.  C.  C.  R.,  1849.)  To  Sell  to  Owner.  On  indictment  for  steal- 
ing tallow,  it  appeared  that  Hall  worked  for  Atkin,  a  tallow- 
chandler,  and  during  the  noon-hour  took  some  of  Atkin's  tallow, 
put  it  on  the  scales  where  tallow  bought  was  weighed,  and  with 
another  (who  worked  for  a  butcher  of  the  town)  came  to 
Atkin  and  said  the  other  had  brought  the  tallow  from  the  butcher 
and  came  to  be  paid  for  it.  Verdict,  guilty.  For  the  defendant  it 
was  contended  by  DearsUn/,  that  the  case  was  ruled  by  R.  v.  Hol- 
loway,  above.  ALDERSON,  B.  If  a  man  takes  my  bank  note 
from  me,  and  then  brings  it  to  me  to  change,  does  he  not  commit 
larceny?  DearsU^y,  A  bank  note  is  a  thing  unknown  to  the  com- 
mon law,  and  therefore  the  case  put  could  not  be  larceny  at 
common  law.  LORD  DENMAN,  C.  J.  The  taking  is  admitted. 
The  question  is  whether  there  was  an  intention  to  deprive  the  owner 
entirely  of  his  property;  how  could  he  deprive  the  owner  of  it  more 
effectually  than  by  selling  it?  To  whom  he  sells  it  cannot  matter. 
The  case  put  of  the  bank  note  would  be  an  ingenious  larceny,  but  no 
case  can  be  more  extreme  than  this.  PARKE,  B.  In  this  case 
there  is  the  intent  to  deprive  the  owner  of  the  dominion  over  his 
property,  for  it  is  put  into  the  hands  of  an  intended  vendor,  who 
is  to  offer  it  for  sale  to  the  owmer,  and  if  the  owner  will  not  buy  it, 
to  take  it  away  again.  The  case  is  distinguishable  from  that  of 
R.  V.  Holloway  by  the  existence  of  this  intent,  and  further  by  the 
additional  impudence  of  the  fraud.  ALDERSON,  B.  I  think  that 
he  who  takes  property  from  another  intends  wholly  to  deprive  him 
of  it,  if  he  intend  that  he  shall  get  it  back  again  under  a  contract 
by  which  he  pays  the  full  value  for  it.  Coleridge,  J.,  and  Coltman, 
ef.,  concurred.  Conviction  affirmed.  R.  v.  Hall,  3  Cox  C.  C.  245,  2 
Car.  &  K.  947,  T.  &  M.  47,  1  Den.  C.  C.  381,  18  L.  J.  m.  c.  62,  13  Jnr. 
87,  B.  696,  C.  282.  3  New  Sess.  Cas.  407. 

(Eng.  C.  C.  R.,  1852.)  Same.  Prosecutor  was  a  potato  dealer 
and  regularly  bought  bags  of  S.  The  keeper  of  his  warehouse  was 
M.  On  proof  that  M.  laid  bags  out  of  the  warehouse  and  S.  then 
claimed  pay  for  them,  both  were  convicted  of  larceny,  and  the  con- 
viction approved  on  R.  v.  Hall  [above].  Before  Jervis,  C.  J.,  Alder- 
son,  B.,  Coleridge,  J.,  Creswell,  J.,  and  Piatt,  B.    R.  v.  Blaxming,  6 
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Cox  C.  C.  86,  Dears.  21,  22  L.  J.  m.  c.  21,  17  Jur. 
C.  268. 

(Ark.  Sup.  Ct.,  1894.)     To  Return  to  True  Own< 
indictment  for  stealing  a  mare,  it  appeared  that  def ( 
mare  of  H.  to  ride  to  visit  an  uncle  in  an  adjoinic 
traded  it  to  prosecutor  for  a  horse,  and  shortly  aft 
horse ;  that  prosecutor  became  suspicious  that  all  wa 
required  defendant  to  stay  at  prosecutor's  house  o^ 
investigation  could  be  made ;  that  in  the  morning  he 
defendant  and  the  mare  were  gone;  and  that  defe 
tured  with  the  mare  on  the  way  toward  the  place 
her.    On  the  trial  the  defendant  testified  that  he  took 
turn  her  to  H.,  from  whom  he  had  hired  her;  and 
years  old,  was  drunk  when  the  trade  was  made,  and 
what  he  was  doing.    The  court  refused  to  instruct  1 
defendant  took  the  mare  from  prosecutor  to  return 
owner,  in  an  endeavor  to  correct  the  wrong  he  had  d 
guilty  of  larceny.    Refusal  of  this  instruction  was 
cause  there  was  no  intent  to  deprive  the  owner  of  J 
this  was  defendant's  purpose.    Reversed.    Gooch  v. 
28  S.  W.  510. 


§144.    "Permanently." 

(Eng.  C.  C.  R.,  1820.)    To  Induce  Owner  to  Call. 

was  tried  and  convicted  of  stealing  a  girl's  bonnet  an( 
of  her  apparel.    He  entered  the  house  where  they 
through  an  open  window,  and  took  the  things  to  a  !  i 
own,  where  he  and  the  girl,  whom  he  had  seduced,  1  i 
before;  and  the  jury  found  that  his  object  was  not 
girl  of  the  things,  but  to  induce  her  to  go  again  tc 
The  judges  held  that  the  taking  was  not  felonious.    B 
1  Rus.  &  R.  420,  B.  684,  C.  358,  F.  289. 

(Del.  Ct.  of  Err.  &  App.,  1854.)     Horse  Taken  to 
f endant,  an  indentured  servant,  was  running  away  fr( 
and,  to  make  good  his  escape,  mounted  a  horse  he  f oi  i 
the  road,  rode  it  to  Wilmington,  put  it  in  a  livery  sta 
doned  it.    The  court  told  the  jury  that  felonious  int< 
man  knowingly  takes  and  carries  away  the  goods  of  i 
out  any  claim  of  right,  with  intent  to  deprive  the  o^ 
and  convert  them  to  his  own  use.    But  if  he  took  the  I 
was  running  away,  merely  to  facilitate  his  escape,  an 
the  livery  stable,  without  intent  to  deprive  the  owner  < 
to  be  acquitted.    S.  v.  York,  5  Har.  493,  F.  290. 

A  CO.  Rex  V.  Crump,  I  Oar.  &  P-  668,  B.  086.  Ke.  S84:  Luoss  v.  S..  S8  Tex.  ( 
tl8f  taking  horse  from  range  to  rMe  to  train  and  turning  it  loose. 

31 
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(Tex.  Ct.  of  Grim.  App.,  1894.)  To  Escape.  Defendant  being 
confined  at  the  county  farm  for  gambling,  approached  the  guard  to 
borrow  his  pocketknife,  then  seized  him  and  called  out:  "Come, 
on  boys,  now  is  the  time  to  get  your  liberty ;"  and  assisted  by  others, 
took  the  guard's  gun  and  pistol  and  left  him  gagged  and  bucked. 
The  gun  and  pistol  were  later  given  to  friends,  to  be  returned,  or 
so  defendant  testified;  but  the  person  receiving  them  sold  them. 
On  trial  for  larceny,  the  jury  asked  for  instruction  as  to  what  length 
of  possession  would  constitute  larceny;  and  the  court  answered: 
''The  law  fixes  no  length  of  time.  A  moment's  possession  is  suf- 
ficient." On  appeal  the  court  held  that  while  this  answer  was  cor- 
rect, it  was  insufficient,  in  view  of  the  testimony  as  to  fraudulent 
intent  to  appropriate  to  his  own  use  at  the  time  of  taking.  Reversed. 
Mahoney  v.  S.,  33  Tex.  Cr.  B.  388,  26  S.  W.  622. 

(Eng.  Assize,  1840.)    To  Pledge  and  Ultimately  Restore.    The 

prisoner  was  indicted  for  stealing  silver  plate  of  his  master  of  £18 
value.  It  appeared  that  he  was  under  butler  for  Lord  Hay,  took  the 
plate  from  such  as  came  to  his  hands  in  his  service,  and  pledged  it. 
The  jury  found  him  guilty  but  recommended  mercy,  on  the  ground 
that  they  believed  he  intended  to  replace  it.  Jones,  for  the  pris- 
oner submitted  that  the  verdict  amounted  to  an  acquittal.  Gumey, 
B.,  expressed  no  opinion  on  the  point,  but  put  the  prisoner  on  trial 
on  another  indictment  for  a  similar  offense,  and  Jones  argued  to 
the  jury  the  prisoner's  good  intentions.  GURNEY,  B.  (in  his  sum- 
ming up  observed) :  You  will  say  whether  the  prisoner  stole  this 
property  or  not.  I  confess  I  think  that  if  this  doctrine  of  an  inten- 
tion to  redeem  property  is  to  prevail,  courts  of  justice  will  be  of 
very  little  use.  A  more  glorious  doctrine  for  thieves  it  would  be 
difficult  to  discover,  but  a  more  injurious  doctrine  for  honest  men 
cannot  well  be  imagined.  E.  v.  Phetheon,  9  Car.  &  P.  552  (38  Eng. 
C.  L.  324),  C.  337,  Mi.  811n. 

(Eng.  C.  C.  R.,  1858.)  Same.  Defendant  was  convicted  of  lar- 
ceny of  a  box  of  plate  worth  £600,  which  prosecutrix  had  left  with 
him,  in  a  locked  chest,  for  safe  keeping,  during  her  absence  of  a  few 
days.  He  had  opened  the  box  and  pawned  the  plate  for  £200. 
LORD  CAMPBELL,  C.  J.  The  general  proposition  contended  for 
by  Mr.  Cox  is  perfectly  correct.  To  constitute  larceny,  there  must 
be  an  intention  on  the  part  of  the  thief  completely  to  appropriate 
the  property  to  his  own  use;  and  if  at  the  time  of  the  asportation 
his  intention  is  to  make  a  mere  temporary  use  of  the  chattels  taken, 
so  that  the  dominus  should  again  have  the  use  of  them  afterwards, 
that  is  a  trespass,  but  not  a  felony ;  but  that  law  does  not  apply  to 
this  case.  Here  there  was  abundant  evidence  of  a  larceny  at  com- 
mon law;  abundant  evidence  from  which  the  jury  might  find  that 
the  prisoner  feloniously  stole  the  plate;  and  the  jury  have  found  a 
verdict  of  guilty.    But  they  have  recommended  him  to  mercy,  and 
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accompanied  that  recommendation  with  a  statement  as  to  the  pris- 
oner's intention  to  return  the  stolen  property.  Now,  I  doubt 
whether  what  the  jury  say  in  giving  their  reason  for  recommend- 
ing the  prisoner  to  mercy,  is  to  be  considered  as  part  of  their  finding ; 
but  even  assuming  it  to  be  so,  all  that  they  say  is,  that  he  intended 
ultimately  to  return  the  property ;  not  that  at  the  time  of  the  wrong- 
ful taking  he  originally  intended  to  make  a  merely  temporary  use 
of  it.  [Coleridge,  J.,  Crowder,  J.,  Martin,  B.,  and  Watson,  B.,  gave 
similar  opinions.]  Affirmed.  B.  v.  Trebilcock,  7  Cox  C.  C.  408, 
Dears.  &  B.  453,  27  L.  J.  m.  c.  103,  4  Jur.  n.  s.  123,  6  W.  R.  281,  B. 
688,  C.  339,  Mi.  811n. 

Ace.  Truslow  v.  S.,  95  Teno.  189,  31  S.  W.  967;  R.  T.  Medland,  5  Cox  C.  C.  292,  C.  338.  Ke  286. 


§  145.    "Convert  it  to  the  Taker's  Own  Use." 

■ 

(Eng.  C.  C.  R.,  1815.)  Taking  to  Destroy.  On  indictment  for 
stealing  a  gelding,  it  was  proved  that  defendant  took  it  from  prose- 
cutor's stable  and  backed  it  into  the  shaft  of  an  abandoned  coal 
mine,  and  that  one  Howarth  was  about  to  be  tried  for  having  stolen 
it.  It  was  objected  that  the  taking  appeared  not  to  have  been  done 
with  intention  to  convert  it  to  the  use  of  the  taker,  animo  furandi 
et  lucri  causa.  On  case  reserved  after  conviction,  six  of  the  judges 
held  that  taking  lucri  causa  was  not  essential  to  constitute  larceny, 
and  that  taking  to  deprive  the  owner  wholly  of  his  property  was 
sufficient.  But  some  of  these  six  judges  thought  that  in  this  case 
intent  to  protect  Howarth  by  destroying  the  animal  might  be  deemed 
a  sufficient  benefit  or  lucri  causa.  Five  other  judges  thought  the 
conviction  wrong.  R.  v.  Cabbage,  Russell  &  R.  292,  B.  682,  1  B.  & 
H.  436,  C.  344,  Mi.  809. 

(N.  Y.  Sup.  Ct.,  1883.)  Same.  Appeal  from  conviction  of  grand 
larceny  on  proof  that  defendant  took  a  horse  from  Jewell's  stable 
and  killed  and  buried  it  in  a  pit.  Defendant  and  Jewell  had  been 
on  bad  terms,  had  had  several  lawsuits,  and  one  was  still  pending 
when  the  horse  was  killed.  BOARDMAN,  J.  The  court  below 
did  not  properly  state  the  legal  questions  before  the  jury.  Upon 
the  evidence  it  is  certainly  a  grave  question  whether  the  act  charged 
and  proved  was  larceny  or  malicious  mischief.  To  constitute  lar- 
ceny there  must  have  been  a  felonious  intent,  animo  furandi  or  lucri 
causa.  The  malicious  killing  of  a  horse  is  a  misdemeanor.  •  •  • 
The  offenses  are  quite  distinct.  In  either  case  there  is  a  trespass. 
In  larceny  the  taking  must  be  for  the  purpose  of  converting  to  the 
use  of  the  taker.  In  malicious  mischief  no  such  intent  is  necessary. 
In  the  present  case  the  evidence  tends  to  show  a  taking  of  the  horse 
to  kill  him,  with  a  sole  desire  to  injure  the  owner.  It  was  incumbent 
on  the  court  then  to  point  out  to  the  jury  the  legal  elements  in  the 
crime  of  larceny,  so  as  to  distinguish  it  from  malicious  mischief. 
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This,  we  think,  was  not  done.  •  •  •  Bockes,  J.,  concurred. 
[Learned,  P.  J.,  filed  a  dissenting  opinion.]  Reversed.  P.  v.  Wood- 
ward, 31  Hun.  57,  5  L.  478. 

"In  Woodward  ■  case  there  was  an  able  and  exhausUTe  dlsBentinff  opinion  by  one  of  tbe 
three  jusiices,  and  no  authunties  are  cUed  in  support  of  ihe  majority  opinion  except  Whart. 
Cr.  Law,  I  i7M.  and  certain  oases  therein  referred  lo,  which  do  not  sustain  the  text."  Per 
L£ONAKD,  J.,  m  a.  v.  Siiogenaiid  ueiow. 

(Eng.  C.  C.  R.,  1846.)  To  Avoid  Report  of  Character.  On  in- 
dictment for  stealing  a  letter,  it  appeared  that  the  prisoner  had 
applied  for  a  position  as  cook  for  D,  was  told  that  D  had  written 
to  the  prisoner's  former  employer  for  a  statement  as  to  her  char- 
acter, and  knew  that  an  unfavorable  answer  would  be  sent ;  where- 
fore she  applied  at  the  postoffice  for  D's  mail,  received  the  letter 
in  question,  and  burned  it.  The  question  reserved  for  the  opinion 
of  the  judges  was  whether  taking  and  destroying  the  letter  under 
these  circumstances  was  larceny.  All  the  judges  were  present  ex- 
cept Coleridge,  Wightman,  and  Maule,  JJ. ;  and  all  except  Piatt, 
B.,  were  finally  of  opinion  that  it  was  larceny;  for,  supposing  that 
hicri  causa  (which  was  not  admitted)  to  be  an  essential  ingredient 
of  larceny,  there  was  sufficient  advantage  to  the  prisoner  in  making 
way  with  the  letter.  E.  V.  Jones,  1  Den.  C.  C.  188,  2  C.  &  K.  236, 
1  Cox  C.  C.  6,  2  B.  &  H.  440n,  C.  346,  Mi.  818. 

(Eng.  C.  C.  R.,  1849.)  To  Avoid  Penalty.  On  indictment  for 
stealing  two  letters,  containing  money  and  stamps,  it  appeared  that 
the  prisoner  was  a  clerk  in  the  postoffice,  and  was  subject  to  penalty 
for  errors  in  sorting  and  failing  to  deliver  properly  the  registered 
letters  coming  to  his  hands  in  due  course;  that  the  letters  in  ques- 
tion were  so  received  by  him;  and  that  he  made  error  in  sorting 
them,  to  conceal  which,  and  to  avoid  the  penalty,  he  deposited  them 
in  the  bowl  of  the  watercloset  in  the  office.  LORD  DENMAN,  C.  J. 
•  •  •  As  to  the  question  of  larceny,  I  am  clearly  of  opinion  that 
it  is  made  out.  We  can  only  argue  on  the  evidence  of  the  case — 
upon  the  facts  and  circumstances  before  us.  We  find  the  prisoner, 
who  had  received  the  letter  in  the  course  of  his  duty,  retiring  to  a 
private  place  and  dropping  the  letter  under  circumstances  that  it 
would  be  probably  destroyed,  and  this  for  the  purpose  of  avoiding 
the  penalty  of  previous  misconduct.  That  is  a  sufficient  lucri  causa. 
It  deprives  the  owner  of  the  property.  The  letter  was  meant  to  be 
entirely  withdrawn  from  him,  for  it  cannot  be  gravely  argued  that 
it  was  intended  he  should  find  it.  As  to  the  asportavit,  no  doubt  it 
occurred  the  moment  the  letter  dropped  from  his  hand.  It  appears 
to  me,  therefore,  that  the  count  for  secreting  is  sustained  by  the 
evidence.  The  rest  of  the  judges  concurred.  B.  v.  Wynn,  3  Cox 
C.  C.  271,  2  C.  &  K.  859,  1  Den.  C.  C.  365,  T.  &  M.  32,  3  N.  S.  C.  414, 
18  L.  J.  m.  c.  51,  13  Jur.  107,  C.  352. 

(Nev.  Sup.  Ct.,  1885.)  Horses  Taken  to  Harass  Owner.  Appel- 
lant was  convicted  of  grand  larceny  for  taking  two  horses,  two 
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saddles,  and  a  pair  of  spurs.  He  admitted  he  took  them  and  re- 
moved them  some  five  miles  away;  but  said  he  did  it  to  put  the 
owner  to  all  the  expense  and  trouble  possible  to  find  them,  and  with 
no  idea  of  benefiting  himself  in  any  way,  his  sole  object  being  re- 
venge. The  court  instructed  the  jury  that  taking  with  intent  to 
deprive  the  owner  of  his  property,  and  without  intent  to  return  it, 
was  felonious;  and  if  found,  the  defendant  was  guilty.  This  in- 
struction was  complained  of ;  but  the  supreme  court,  after  reviewing 
the  cases,  concluded  that  there  was  no  authority  for  the  claim  that 
the  property  must  be  taken  for  the  benefit  the  thief  expects  to 
derive  from  it.  Judgment  afiirmed.  S.  v.  Slingerland,  19  Nev.  135, 
7  Pac.  280,  F.  295,  Kn.  264. 

(Tex.  Ct.  of  Crim.  App.,  1893.)  Destroying  to  Conceal  Crime. 
On  trial  for  cattle  stealing,  it  appeared  that  the  defendant  had  stolen 
a  yearling  and  sold  it  to  prosecutor's  vendor  who  branded  it  with 
his  mark  and  put  it  into  his  herd ;  and  defendant  learning  that  the 
identity  of  the  animal  had  been  discovered,  shot  it  and  threw  it 
into  a  well  to  avoid  detection  and  being  required  to  pay  for  it.  Ad- 
mitting that  personal  advantage  is  essential  to  larceny,  these  facts 
were  held  sufficient  to  show  it.  Conviction  affirmed.  Stegall  v.  S., 
32  Tex.  Cr.  R.  100,  22  S.  W.  146,  40  Am.  St.  Rep.  761. 

That  Lacrl  Causa  Is  not  an  essential  element  of  larceny:  Willlftms  ▼.  S.,  63  Ala.  411;  P. 
V.  Jaureas,  28  Oal.  380;  Best  v.  S.,  156  Ind.  46,  67  ^.  £.  584;  Delk  v.  S.,  64  Miss.  77,  1  So.  9,  60  Am. 
Rep.  46;  Dlgnowitty  v.  S.,  17  Tex.  5S1, 67  Am.  Dec.  670;  S.  v.  Caddie,  36  W.  Va.  73,  IS  S.  K   1006. 


BOBBERY. 

§146.  Defined.  "Bobbery  is  a  felonious  taking  of  money  or 
goods,  to  any  value,  from  the  person  of  another,  or  in  his  presence, 
against  his  will,  by  violence  or  putting  him  in  fear."  2  East  P.  C. 
707. 


§147.    **  Felonious 


>» 


(Eng.  C.  C.  R.,  1781.)  Betumed  Purse.  On  indictment  for  high- 
way robbery  it  appeared  that  Peat  put  Doane  in  fear  of  his  life  and 
so  obtained  Doane 's  purse  containing  23s.,  whereon  Peat  handed  it 
back,  saying:  **If  you  value  your  purse  take  it  back  and  give  me 
the  contents. '^  While  Doane  was  taking  out  the  money,  as  ordered, 
his  servant  sprang  upon  Peat  from  behind  and  secured  him.  On 
case  reserved  after  conviction,  all  judges  held  that  the  offense  was 
complete  when  the  property  was  once  obtained  by  the  prisoner.  B. 
V.  Peat,  1  Leach  (Ed.  3)  No.  112,  2  East  P.  C.  557.* 

Money  given  by  woman  to  avoid  rape:  R.  v.  Blackbam.  §  44.  Oolng  into  hl^bway 
to  be  robbed  and  catch  thief :  McDaniel's  Case,  §  29.  Klllin};  robber  in  act  justifiable : 
Crawford  v.   S.,  §  71. 
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(Eng.  C.  C.  R.,  1784.)  Earring  Caught  in  Hair.  Lapier  was  in- 
dicted and  convicted  of  robbery  on  proof  that  as  Mrs.  H.  was  passing 
from  the  opera  house  to  her  carriage,  she  felt  someone  (proved  to 
be  the  prisoner)  snatch  her  diamond  earring.  She  found  her  ear 
torn  through  and  bleeding,  and  the  jewel  gone;  but  on  arriving 
home  the  earring  was  found  hanging  in  her  hair.  Inasmuch  as  it 
was,  for  an  instant,  in  the  possession  of  the  prisoner,  separate  from 
her  person,  it  was  held  by  all  the  judges  that  the  taking  was  suf- 
ficient and  that  the  asportation  was  complete,  wherefore  the  convic- 
tion of  robbery  was  sustained.  R.  v.  Lapier,  2  East  P.  C.  557,  1 
Leach  (ed.  3)  No.  149,  Ke.  222. 

(Eng.  C.  C.  R.,  1787.)  Compelling  Owner  to  Drop  Bed.  On  indict- 
ment for  robbery,  Farrel  was  found  to  have  stopped  one  carrying  a 
bed  on  his  shoulders,  telling  him  to  lay  it  down  or  he  would  shoot 
him.  The  owner  dropped  the  bed,  but  before  Farrel  could  take  it 
up  he  was  apprehended.  The  judges  were  of  opinion  that  the  offense 
was  not  complete  and  the  prisoner  was  discharged.  Farrel's  Case, 
2  East  P.  C.  557,  1  Leach  (Ed.  3)  362n. 

See  several  cases  as  to  what  is  taking  In  larceny,  S  1>3. 


§148.    ''In  His  Presence." 

(Eng.  King's  Bench,  1735.)  On  Oround  in  Presence.  Indictment 
for  felonious  assault  on  C  on  the  king's  highway,  putting  him  in 
fear,  and  stealing  from  his  person  £9.  On  plea  of  not  guilty,  the 
jury  found  specially  that  while  C  was  riding  on  horseback  past  the 
prisoners  on  the  highway,  one  of  them  asked  him  to  change  a  half 
crown;  and  on  putting  his  hand  into  his  pocket,  he  pulled  out 
several  pieces  of  coin  to  make  change ;  whereon  one  of  the  prisoners 
gently  struck  his  hand  and  the  money  fell  to  the  ground;  whereon 
C  dismounted,  sayinj^  he  would  not  lose  his  money  so,  and  attempted 
to  pick  it  up  4  but  the  prisoners  put  him  in  bodily  fear,  by  threaten- 
ing to  knock  his  brains  out  if  he  touched  the  money;  on  which  he 
desisted,  and  they  took  it  up,  got  on  their  horses,  and  rode  away. 
This  special  verdict  being  argued  in  the  king's  bench,  the  judges 
were  unanimously  of  opinion  that  taking  from  the  presence  was 
taking  from  the  person  in  point  of  law.  R.  v.  Francis,  2  Strange 
1015,  2  East  P.  C.  708,  B.  699. 

(Eng.  Central  Crim.  Ct.,  1859.)  From  Same  Boom.  Indictment 
for  robbery  and  stealing  from  the  person,  under  24  &  25  Vict.  c.  96, 
§40,  enacting  that  *Svhosoever  shall  rob  any  person,  or  shall  steal 
any  chattel,  money,  or  valuable  security  from  the  nerson  of  another, 
shall  be  guilty  of  felony."  The  prosecutor  was  sitting  on  a  sofa  in 
a  back  room  of  his  shop,  when  he  received  a  violent  blow  on  the 
head  from  one  of  prisoners  while  the  other  went  to  a  cupboard  in 
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the  same  room,  and  stole  a  cash  box  therefrom.  1 
ing  consulted  with  Crowder,  J.,  and  Channell,  J 
though  the  box  was  not  taken  from  the  person,  y< 
under  the  protection  of  the  person,  he  should  lea\i 
the  jury :  Was  the  cash  box  under  the  protection  o: 
person  when  taken f  The  jury  found  that  it  was 
Selway,  8  Cox  C.  C.  235,  B.  700,  C.  386. 

(Iowa  Sup.  Ct.,  1887.)     Adjoining  Boom.    Def 
victed  of  robbery  and  appealed.      BECK,  J.    •    • 
before  us,  defendant,  by  violence,  bound  the  pro£ 
and  thereby  put  her  in  fear.    By  this  violence  he  e: 
informiltion  of  the  place  where  she  kept  her  mone 
another  room  of  the  house.    Leaving  her  bound  h< 
room  and  took  the  property.     We  are  clearly  of  1 
it  was  taken  from  her  person  in  the  sense  of  the  ^ 
the  statute.    In  support  of  this  conclusion,  see  the  fo 
ties  cited  thereon :    2  Bish.  Crim.  Law,  §  975 ;  Whai 
§  1696.    •    •    •    Affirmed.    S.  v.  Calhoun,  72  lowj 
194,  2  Am.  St.  Rep.  252. 

(Ga.  Sup.  Ct.,  1890.)    Confining  Owner  in  Outhoi 
from  House.    W.  &  C.  Clements  were  convicted  on 
robbery,  on  proof  that  they  found  the  prosecutor,  Bi 
house  45  feet  back  of  his  house,  at  7  p.  m.,  Jan.  19, 
had  gone  to  weigh  out  rations  for  his  help ;  and  one  o 
up  and  said  the  first  man  who  put  his  head  out  would 
and  meanwhile  the  other  defendant  went  to  the  hoi 
chest  and  contents  (several  hundred  dollars)  from 
a  few  feet  from  the  front  door;  that  no  one  said  a 
Bird's  money  or  touched  his  person  while  he  was  in  th- 
but,  by  peeping  through  the  cracks  he  saw  a  rather  st< 
ing  with  face  towards  him,  with  gun  ready  to  shoot ; 
he  came  out  he  met  his  wife,  and  learned  that  the  cl 
There  was  evidence  to  show  that  the  accused  were  the 
Complaint  was  made  of  an  instruction  to  the  jury  th 
convict  it  must  be  found  that  the  defendants  took 
from  the  person  of  the  prosecutor;  but  in  contempl 
goods  in  the  dwelling-house  are  on  the  person  of  th€ 
he  is  in  the  house  or  in  any  house  so  near  to  it  thai 
under  his  immediate  dominion  and  control.      SIMIVK 
*     We  do  not  think  that  the  court  erred  in  giving  the 
plained  of,  under  the  facts  of  this  case.     It  is  not  n 
case  of  robbery,  to  prove  that  the  property  was  actual 
the  person  of  the  owner,  but  it  is  sufficient  if  it  is  tak 
ence.    Crews  v.  S.,  3  Cold.  (43  Tenn.)  350;  S.  v.  Je 
372 ;  2  Russ.  Cr.  106,  107 ;  2  Rose.  Cr.  Ev.  935,  936.     • 
in  his  work  on  Criminal  Law  (Vol.  2,  §  1177)  says:    ' 
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of  this  legal  phrase  is  not  that  the  taking  must  necessarily  be  from 
the  actual  contact  of  the  body,  but  if  it  is  from  under  the  personal 
protection  that  will  suffice.  Within  this  doctrine  the  person  may  be 
deemed  to  protect  all  things  belonging  to  the  individual,  within  a 
distance  not  easily  defined,  over  which  the  influence  of  the  personal 
presence  extends. ' '  •  •  •  Affirmed.  Clements  v.  B.,  84  Ga.  660, 
11  S.  E.  505,  20  Am.  St.  Rep.  385. 

§  149.    ' '  By  Violence  or  Putting  in  Fear. ' ' 

(Eng.  Old  Bailey,  1712.)  The  Prisoner  Took  Hold  of  a  Gentle- 
man's Sword,  who  perceiving  it,  laid  hold  of  it  at  the  same  time, 
and  struggled  for  it.  This  was  adjudged  to  be  robbery.  Davies's 
Case,  2  East  P.  C.  709,  Mi.  832. 

(Eng.  C.  C.  K,  1820.)  Breaking  Watch  Chain.  The  prisoner  took 
a  watch  out  of  a  gentleman's  pocket,  but  it  was  fastened  to  a  steel 
chain  which  was  around  his  neck.  The  prisoner  made  two  or  three 
jerks,  until  he  succeeded  in  breaking  the  chain.  Park,  B.,  instructed 
the  jury  that  this  was  robbery ;  but,  doubts  being  expressed,  he  re- 
ferred it  to  all  the  judges,  who  were  unanimous  in  the  opinion  that 
the  conviction  was  right,  because  of  the  actual  force  used  to  break 
the  chain.   B.  v.  Mason,  Russ.  &  R.  419. 

(Eng.  Assize,  1824.)  Struggle  for  Possession.  Indictment  for 
robbery,  as  the  prosecutor  was  going  along  the  street,  the  prisoner 
laid  hold  of  his  watch  chain,  and,  with  considerable  force,  jerked  it 
from  his  pocket.  A  scuffle  then  ensued,  and  the  prisoner  was 
secured.  6ARR0W,  B.  The  mere  act  of  taking,  being  forcible, 
will  not  make  this  offense  a  highway  robbery.  To  constitute  the 
crime  of  highway  robbery,  the  force  used  must  be  either  before  or 
at  the  time  of  the  taking,  and  must  be  of  such  a  nature  as  to  show 
that  it  was  intended  to  overpower  the  party  robbed,  or  prevent  his 
resisting,  and  not  merely  to  get  possession  of  the  property  stolen. 
Thus,  if  a  man,  walking  after  a  woman  in  the  street,  were,  by  vio- 
lence, to  pull  her  shawl  from  her  shoulders,  though  he  might  use 
considerable  violence,  it  would  not,  in  my  opinion,  be  highway  rob- 
bery, because  the  violence  was  not  for  the  purpose  of  overpowering 
the  party  robbed,  but  only  to  get  possession  of  the  property.  Ver- 
dict, guilty  of  larceny  only.  B.  v.  Onosil,  1  Car.  &  P.  (12  E.  C.  L.) 
304. 

(N.  Car.  Sup.  Ct.,  1857.)  Struggle  to  Escape  with  Property.  In- 
dictment against  John,  a  negro  slave,  for  highway  robbery.  Brooks 
had  been  to  Milton  and  sold  a  load  of  tobacco,  and  was  driving 
home  with  the  proceeds,  along  a  country  road,  about  dark,  when 
he  overtook  John  going  the  same  way.    John  said  he  found  a  bill 
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in  town  and  wanted  Brooks  to  see  it  and  say  what 
Brooks  consented,  lighted  a  torch,  and  was  examii 
felt  John's  hand  in  his  pocket.    He  seized  John's 
followed,  and  finally  he  was  thrown  out  of  the  wage 
got  up  John  was  running  off  with  all  the  money^  i 
convicted  and  appeals.      PEARSON,  J.    Robbery  i 
force ;  larceny,  by  stealth.    The  original  cause  for  n 
robbery  a  capital  felony,  without  benefit  of  clergy,  w 
tice  (in  former  days,  very  common)  of  meeting  trav 
display  of  weapons,  or  other  force,  putting  them  ii 
and  deliver"),  and  in  this  way  taking  their  goods  b^ 
the  indictment  (the  form  is  still  retained)  contains  > 
**And  him  [the  person  robbed],  in  bodily  fear  and  da 
in  the  highway,  then  and  there,  did  feloniously  put 
for  a  long  time  held  that  the  allegation  must  be  pr< 
In  Poster's  day  it  would  not  have  occurred  to  any  h 
facts  set  out  in  the  record  now  under  consideration  i 
highway  robbery.    There  was  no  violence — no  circur 
ror  resorted  to  for  the  purpose  of  inducing  the  pros 
with  his  property  for  the  sake  of  his  person.    Violenc 
for  four  purposes:     (1)  To  prevent  resistance.     (2) 
the  party.    (3)  To  obtain  possession  of  the  property, 
an  escape.    Either  of  the  first  two  makes  the  offense 
last,  I  presume  it  will  be  conceded  does  not.    The  thii 
ground.    In  general  it  does  not  make  the  offense  robbc 
times,  according  to  some  of  the  cases,  it  does.    It  is  nee 
fore,  to  see  how  the  authorities  stand  in  respect  to 
After  much  consideration,  I  am  convinced  that  the  fa 
this  record  do  not  constitute  highway  robbery.    I  am 
opinion  that  the  judgment  ought  to  be  reversed,  and 
novo  awarded.      BATTLE,  J.    Mv  associate.  Judge  Pe 
that  the  facts  in  the  prisoner's  bill  of  exceptions  do  noi 
case  of  robbery,  but  of  larceny  only.    After  an  exami 
the  authorities  upon  the  subject  which  I  have  been  abl( 
much  reflection  upon  the  principles  they  seem  to  est 
constrained  to  say  that  I  do  not  entirely  agree  with  hi 
[Reviewing  the  principal  texts  on  criminal  law.]     AJ 
and  eminent  writers  upon  the  criniinal  law  agree  in 
there  be  a  struggle  for  the  possession  of  the  property,  c 
outrage,  it  is  robbery.     •     •     •     Now,  it  seems  to  me 
case  before  us  the  testimony  of  the  prosecutor,  Brooks, 
thing  very  much  like  a  struggle  for  the  pocketbook.     • 
distinction  between  a  struggle  to  escape  and  one  to  < 
property,  when  the  prisoner  did  both,  is,  in  my  estim 
too  refined  for  practical  use.     •     *     *     [On  another 
honor  concurred  in  granting  a  new  trial.]     S.  v.  John] 
N.  Car.)  163,  69  Am.  Dec.  777-n,  F.  306,  Kn.  285,  Mi.  83 
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(Mo.  Sup.  Ct.,  1900.)  Train  Bobbery.  Defendant  was  convicted 
of  train  robbery  and  appealed.  GANTT,  P.  J.  •  •  •  The  con- 
tention is  that  these  facts  do  not  establish  that  this  robbery  was 
committed  **in  the  presence  and  against  the  will,  and  by  violence, 
or  putting  in  fear  of  immediate  injury  to  his  person."  [Mo.  Acts 
Apr.  2,  1895.  J  It  has  long  been  decided  that  it  is  unnecessary  to 
charge  a  putting  in  fear  in  the  indictment,  or  to  prove  actual  fear; 
for  if  the  fact  be  laid  to  be  done  violently,  and  against  the  will,  the 
law,  in  odium  spoilatoris,  will  presume  fear.  S.  v.  Stinson,  124  Mo. 
447,  27  S.  W.  1098;  S.  v.  Lawler,  130  Mo.  366,  371,  32  S.  W.  979. 
That  the  robbers,  with  arms  and  threats  of  immediate  violence, 
forced  the  agent  and  his  assistant  out  of  the  express  car  to  the  plat- 
form, and  by  like  force  cut  the  train  into  two  parts,  and  drove  the 
engineer  and  fireman  off  of  the  engine,  and  then  ran  the  front  part 
of  the  train  forward  about  one-fourth  of  a  mile,  is  conceded ;  but  it 
is  urged  that  the  robbers  applied  the  dynamite  after  they  had  pulled 
the  train  away  from  the  station  and  after  they  had  put  the  agent 
out  of  the  express  car,  it  was  not  in  his  presence.  Clearly,  this  is 
not  good  law.  •  •  •  Affirmed.  Sherwood  and  Burgess,  JJ.,  con- 
curred.   S.  V.  Kennedy.  154  Mo.  268,  55  S.  W.  293. 


LARCENY  FROM  THE  PERSON. 

§  150.    In  General. 

Statute  8  Eliz.  (1665),  c.  4.  §  1.  Where  a  certain  kind  of  evil- 
disposed  persons,  commonly  called  cut-purses  or  pick-purses,  but 
indeed  by  the  laws  of  this  land,  very  felons  and  thieves,  do  consider 
together,  making  among  themselves  as  it  were  a  brotherhood  or 
fraternity  of  an  art  or  mystery,  to  live  idly  by  the  secret  spoils  of 
the  good  and  true  subjects  of  this  realm;  •  *  •  §  2.  Be  it  there- 
fore enacted  by  the  authority  of  this  present  parliament,  that  no 
person,  or  persons  which  hereafter  shall  happen  to  be  indicted  or 
appealed  for  felonious  taking  of  any  money,  goods  or  chattels  from 
the  person  of  any  other  privily  without  his  knowledge,  in  any  place 
whatsoever,  and  thereupon  found  guilty  by  virtue  of  twelve  men,  • 
•  •  shall  from  henceforth  be  admitted  to  have  the  benefit  of  his 
or  their  clergy,  but  utterly  be  excluded  thereof,  and  shall  suffer 
death  in  such  manner  and  form  as  they  should  if  they  were  no 
clerks. 

(Eng.  Old  Bailey,  1782.)  While  Asleep.  Indictment  for  stealing 
a  watch  privately  from  the  person  of  Thos.  Sheridan  without  his 
knowledge.  The  defendant  and  Sheridan  had  been  drinking  at  a 
public  house  together,  both  became  much  intoxicated,  and  went  to- 
gether to  defendant's  lodging,  where  Sheridan  fell  asleep:  and  while 
he  slept  the  defendant  stole  his  watch.     The  court  held  that  this 
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was  not  such  stealing  privately  as  would  oust  the  defendant  of 
benefit  of  clergy  within  the  meaning  of  the  statute;  and  mention 
was  made  of  a  case  in  which  a  person  intoxicated  fell  asleep  in  one 
of  the  watch-houses  or  niches  on  Westminster  bridge  on  the  way 
home,  and  one  passing  stole  the  buckles  out  of  his  shoes  without 
awaking  him;  which  the  judges  held  not  within  the  statute,  which 
was  intended  to  protect  the  property  which  persons  should  not  be 
enabled  to  secure  by  proper  vigilance  and  caution,  and  did  not  ex- 
tend to  those  who  so  exposed  themselves  to  depredation.  R.  v. 
Gribble,  1  Leach  C.  C.  (Ed.  3)  No.  117,  5  L.  581. 

(Cal.  Sup.  Ct,  1897.)  Same.  VAN  FLEET,  J.  Defendant  was 
charged  with  grand  larceny,  in  stealing  $17  from  the  person  of 
James  Shaw,  and  convicted.  He  complains  that  the  evidence  did 
not  warrant  the  verdict.  Shaw  and  the  defendant  had  their  beds 
near  together,  in  the  open  air.  Shaw,  in  going  to  bed,  removed  his 
trousers,  in  the  pocket  of  which  was  the  money,  and  placed  them 
under  his  head,  as  a  pillow.  While  he  slept  they  were  abstracted 
by  the  defendant  and  the  money  taken.  The  question  is  whether 
these  facts  show  a  ** taking  from  the  person,"  under  our  statute, 
which  makes  the  offense  grand  larceny  without  regard  to  the  amount 
stolen^  **when  the  property  is  taken  from  the  person  of  another." 
If  it  was  not  such  taking,  the  amount  was  insufficient  to  constitute 
any  greater  offense  than  that  of  petit  larceny.  Pen.  Code,  §§  487, 
488.  The  stealing  of  property  from  the  person  has  been  from,  an 
early  period,  under  the  English  statutes,  treated  as  a  much  graver 
and  more  heinous  offense  than  ordinary  or  common  theft — partly  by 
reason  of  the  ease  with  which  it  could  be  perpetrated,  and  the  diffi- 
culty of  guarding  against  it,  and  partly  because  of  the  greater  lia- 
bility of  endangering  the  person  or  life  of  the  victim.  The  same 
general  purpose  animated  the  modern  statutes,  including  our  own; 
and,  as  in  England,  the  offense  is  made  punishable  as  a  felony.  The 
difficulty  has  been  in  defining  with  precision  in  all  cases  what  con- 
stitutes a  taking  from  the  person,  and  this  has  criven  rise  to  some 
confusion  in  the  authorities  on  the  question  as  to  whether  the  prop- 
erty must  be  actually  on,  or  attached  to  the  person,  or  merely  under 
the  eye,  or  within  the  immediate  reach,  and  so  constructively  within 
the  control  of  the  owner.  According  to  Mr.  Bishop,  **The  thing 
taken  must  be  under  the  protection  of  the  person,  but  need  not  be 
attached  thereto."  2  Bish.  Cr.  Law  898.  But  he  only  cites  R.  v. 
Selway,  8  Cox  C.  C.  235  [§148],  where  the  indictment  was  for 
robbery,  and  the  facts  show  clearly  that  offense,  and  not  larceny. 
•  •  •  ^Q  think  its  obvious  purpose  was  to  protect  persons  and 
property  against  the  approach  of  the  pick-pocket,  the  purse  snatcher, 
the  jewel  abstracter,  and  other  thieves  of  like  character,  who  obtain 
property  by  similar  means,  and  that  it  was  in  contemplation  that 
the  property  shall  at  the  time  be  in  some  way  actually  upon  or 
attached  to  the  person,  or  carried  or  held  in  actual  physical  posses- 
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sion.  •  •  •  Had  the  ganuent  alone  been  taken  under  like  cir- 
cumstances, the  theft  could  not  be  held  to  have  been  from  the  per- 
son. A  man  does  not  wear  his  bed  as  he  does  his  clothes.  The 
money  was  therefore  no  more  on  his  person,  in  any  proper  sense, 
than  if  it  had  been  Concealed  under  his  bed,  or  elsewhere  about  it, 
or  left  in  his  clothes  upon  a  chair,  or  hung  on  the  wall.  •  •  • 
Reversed.    P.  v.  McElroy,  116  Cal.  583,  48  PAc.  718. 

(Ala.  Sup.  Ct.,  1897.)  Secrecy  or  Force.  On  trial  for  larceny 
from  the  person,  the  defendant  requested  the  court  to  charge  the 
jury  that  there  could  be  no  such  larceny  without  taking  forcibly  or 
secretly  from  the  person.  Refusal  of  this  instruction  was  held 
proper,  as  the  force  or  secrecy  are  no  part  of  the  offense.  Higgs  v. 
S.,  113  Ala.  36,  21  So.  353. 

See  Beveral  cases  on  attempt  to  pick  pockets,  {  62. 

(Tex.  Ct.  of  App.,  1890.)  Without  Knowledge.  Appeal  from  con- 
viction of  larceny  from  the  person.  Prosecutor  testified  that  he  felt 
someone  touch  his  pocket  containing  his  purse,  and  that  on  looking 
around  quickly  he  saw  defendant's  hand  holding  the  purse  pass  from 
his  to  defendant's  pocket.  On  this  proof  defendant  was  convicted 
of  theft  from  the  person,  under  Pen.  Code  Tex.,  Art.  745,  which  pro- 
vides that  **the  theft  must  be  committed  without  the  knowledge  of 
the  person  from  whom  the  property  is  taken,  or  so  suddenly  as  not 
to  allow  time  to  make  resistance  before  the  property  is  carried 
away."  On  error  the  judgment  was  affirmed,  because  the  theft  had 
been  committed  before  it  was  discovered.  Oreen  v.  S.,  28  Tex.  App. 
493,  13  S.  W.  784. 


LARCENY  FROM  THE  HOUSE. 
§  151.    In  General. 

Statute  12  Anne  (1713),  c.  7,  entitled  '*An  Act  for  the  more 
effectual  preventing  and  punishing  robberies  that  shall  be  com- 
mitted in  dwelling-houses,"  recites  **that  divers  wicked  and  ill-dis- 
posed servants,  and  other  persons,  are  encouraged  to  commit  rob- 
beries in  houses  by  the  privilege,  as  the  law  now  is,  of  demanding 
the  benefit  of  their  clergy;"  and  enacts  **that  all  and  every  person 
or  persons  that  shall  *  *  •  feloniously  steal  any  money,  goods 
or  chattels,  wares  or  merchandises,  of  the  value  of  forty  shillings 
or  more,  being  in  any  dwelling-house,  or  outhouse  thereunto  belong- 
ing, although  such  house  or  outhouse  be  not  actually  broken  by 
such  offender,  and  although  the  owner  of  such  goods,  or  any  other 
person  or  persons  be  or  be  not  in  such  house  or  outhouse,  or  shall 
assist  or  aid  any  person  or  persons  to  commit  any  such  offense,  * 
•     •     shall  be  absolutely  debarred  of  the  benefit  of  clergy." 
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(Eng.  Old  Bailey,  1780.)  By  Wife  of  Tenant.  Anne,  wife  of  John 
Grould,  was  indicted  for  stealing  a  purse  and  6  guineas,  property  of 
W.,  in  the  dwelling-house  of  said  John  Gk)uld,  contrary  to  St.  12 
Anne,  c.  7;  and  she  was  tried  before  Nares,  J.,  present  Skinner, 
C.  B.,  Ashurst,  J.,  and  Adair,  recorder.  The  judges  present  were 
clearly  of  opinion  (in  which  Gould,  J.,  afterwards  concurred)  that 
the  prisoner  could  not  be  convicted  of  the  capital  part  of  the  indict- 
ment, inasmuch  as  the  felony  was  committed  in  the  dwelling-house 
of  her  husband,  which  must  be  construed  to  be  her  house  also,  and 
it  is  apparent  that  the  legislature  intended  that  the  stealing  must 
be  in  the  house  of  another  person,  to  oust  the  offender  of  clergy. 
E.  V.  Gould,  Leach  C.  C.  (Ed.  3)  Case  107,  2  East  P.  C.  644,  C.  390. 

(Eng.  C.  C.  R.,  1820.)  At  Prisoner's  Lodgings.  Taylor  was  in- 
dicted and  convicted  of  stealing  prosecutor's  watch,  value  40s.,  in 
the  dwelling-house  of  W.,  contrary  to  St.- 12  Anne,  c.  7.  The  proof 
was  that  prosecutor  and  defendant  were  old  acquaintances,  and 
meeting  at  a  public  house,  defendant  invited  him  to  share  his  bed 
at  W.  's  house,  which  he  did,  without  the  knowledge  of  W.  or  any  of 
his  family,  so  that  he  was  the  prisoner's  guest;  and  while  he  was 
asleep  the  prisoner  stole  the  watch  from  the  bed-head.  On  case  re- 
served for  the  opinion  of  the  judges,  the  majority  (Burrough,  Hol- 
royd,  and  Bailey,  JJ.,  Abbott,  C.  J.,  Richards,  C.  B.,  Wood  and 
Graham,  BB.)  held  the  conviction  right.  Richardson,  J.,  Best,  J., 
and  Garrow,  B.,  contra.  R.  V.  Taylor,  Russell  &  R.  418,  C.  389, 
Mi.  830. 

(Eng.  C.  C.  R.,  1843.)  In  Prisoner's  House.  Bowden  was  indicted 
for  stealing  in  his  own  house,  chattels  property  of  S.,  value  over  £5, 
contrary  to  St.  7  &  8  Geo.  4,  c.  29,  §  12 ;  and  convicted  before  Alder- 
son,  B. ;  but  for  doubt  whether  the  oif ense  could  amount  to  stealing 
from  a  dwelling  house  or  simple  larceny  only,  he  reserved  the  ques- 
tion for  the  opinion  of  the  judges;  and  the  case  being  considered, 
at  a  meeting  of  the  judges,  they  all  thought  the  conviction  right  for 
the  whole  offense.  E.  V.  Bowden,  2  Moody  285,  1  Car.  &  K.  147, 
C.  390. 

(Mass.  Sup.  Judicial  Ct.,  1855.)  Prom  Husband's  House.  MET- 
CAIiP,  J.  The  defendant  is  convicted  of  larceny  in  a  building 
owned  by  her  husband ;  and  as  the  indictment  does  not  aver  that  it 
was  committed  in  the  night-time,  it  must  be  taken  to  have  been  com- 
mitted in  the  daytime.  St.  1843,  c.  1,  §  2.  The  question  is  whether 
the  defendant  is  liable  to  the  punishment  prescribed  by  St.  1851. 
c.  156,  §  4,  for  larceny  *'in  any  building,"  or  only  to  the  punishment 
elsewhere  prescribed  for  simple  larceny.  •  •  •  By  St.  1851, 
c.  156,  §  4,  **  every  person  who  shall  commit  the  offense  of  larceny, 
by  stealing  in  any  building,  shall  be  punished  by  imprisonment  in 
the  state  prison  not  more  than  five  years,  or  by  fine  not  exceeding 
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five  hundred  dollars,  or  imprisonment  in  the  house  of  correction  or 
county  jail,  not  exceeding  three  years."  For  simple  larceny,  that 
is,  for  theft  not  aggravated  by  being  from  the  person,  nor  by  being 
committed  in  a  dwelling-house  or  other  building,  ship,  or  vessel,  a 
lighter  punishment  is  prescribed  by  the  Rev.  Sts.  c.  126,  §  17,  and 
c.  143,  §  5.  And  we  are  of  opinion  that  the  defendant  is  liable  only 
to  that  lighter  punishment.  *  *  *  It  is  a  common  learning,  that 
the  adjudged  construction  of  the  terms  of  a  statute  is  enacted,  as 
well  as  the  terms  themselves,  when  an  act,  which  has  been  passed 
by  the  legislature  of  one  state  or  country,  is  afterwards  passed  by 
the  legislature  of  another.  So  when  the  same  legislature,  in  a  later 
statute,  use  the  terms  of  an  earlier  one  which  has  received  a  judicial 
construction,  that  construction  is  to  be  given  to  the  later  statute. 
And  this  is  manifestly  right.  For  if  it  were  intended  to  exclude  any 
known  construction  of  a  previous  statute,  the  legal  presumption  is, 
that  its  terms  would  be  so  changed  as  to  eifect  that  intention. 
6  Dane  Ab.  613 ;  Kirkpatrick  v.  Gibson,  2  Brock.  38S,  Fed.  Cas.  No. 
7,848 ;  Pennock  v.  Dialogue,  2  Pet.  18 ;  Adams  v.  Field,  21  Vt.  266 ; 
Whitcomb  v.  Rood,  20  Vt.  52;  Rutland  v.  Mendon,  1  Pick.  153; 
Myrick  v.  Hasey,  27  Me.  9.  There  are  many  instances  in  which  our 
legislature  have  made  punishable,  as  offenses,  acts  which  were  first 
made  so  by  English  statutes.  Among  others  are  our  statutes  con- 
cerning the  fraudulent  obtaining  of  money  or  goods  by  false  pre- 
tenses. In  all  such  cases,  the  construction  given  by  the  English 
courts  is  deemed  to  be  the  true  one,  when  the  statutes  are  alike. 
And  we  have  already  stated,  that  the  act  of  stealing  in  certain 
buildings  was  first  made  an  aggravated  larceny,  and  subject  to  a 
greater  punishment  than  before,  by  St.  1804,  c.  143.  Yet  by  the 
English  St.  12  Anne,  c.  7  (passed  in  1713,  and  now  repealed),  it  was 
enacted  that  [quoting  the  statute] ;  and  by  24  Geo.  2,  c.  45,  a  like 
provision  was  made  [stating  that  statute  in  substance].  But  it  was 
early  decided  that  the  first  of  these  statutes  did  not  extend  to  a 
stealing  by  one  in  his  own  house,  nor  to  a  stealing  by  a  wife  in  hor 
husband's  house,  which  is  the  same  as  her  own.  The  intention  of 
the  statute  was  declared  to  be,  to  protect  the  owner's  property  in 
his  own  house  from  the  depredation  of  others,  or  the  property  of 
others  lodged  in  his  house ;  thereby  giving  protection  against  all  but 
the  owner  himself.  It  has  also  been  decided  that  the  property 
stolen  must  be  such  as  is  usually  under  the  protection  of  the  house, 
deposited  there  for  safe  custody,  and  not  things  immediately  under 
the  eye  or  personal  care  of  some  one  who  happens  to  be  in  the  house. 
2  East  P.  C.  644-646 :  R.  v.  Gould,  1  Leach  (3d  Ed.)  257 ;  R.  v.  Thomp- 
son, 1  Leach  379;  R.  v.  Campbell,  2  Leach  642  [below].  See  also 
Tl.  V.  Taylor,  Russ.  &  Ry.  418 :  R.  v.  Hamilton,  8  C.  &  P.  49 ;  R.  v. 
Carroll,  1  Mood.  C.  C.  89.  And  it  has  also  been  held  that  the  St.  24 
6.  II.  c.  45.  does  not  extend  to  stealing  bv  the  owner  and  master  of 
a  vessel.  R.  v.  Hadox,  Russ.  &  Rv.  92.  We  are  of  opinion  that  the 
purpose  and  intent  of  St.  1804,  c.  143,  §  6,  and  of  the  Rev.  Sts.  c.  126, 
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§  14,  were  the  same  as  the  purpose  and  intent  of  St.  12  Anne,  c.  7, 
and  that  they  must  have  the  same  construction  which  was  given  to 
that  before  these  were  enacted.  Indeed,  the  attorney  general  frankly 
admits  this,  and  that  he  cannot  ask  for  sentence  against  the  defend- 
ant, as  for  an  aggravated  larceny,  unless  it  is  required  or  warranted 
by  St.  1851,  c.  156,  §  4.  We  think  that  statute  has  not  altered  the 
law  in  this  matter;  that  it  has  only  made  larceny  **in  any  building,*' 
an  aggravated  offense,  as  former  statutes  made  it  when  committed 
in  certain  enumerated  buildings;  and  that  it  has  not  subjected  to 
the  punishment  therein  prescribed  any  larceny  which,  if  committed 
in  either  of  those  buildings,  would  not  have  been  liable  to  such  pun- 
ishment. The  statute  was  passed  in  consequence  of  the  decision  in 
C.  V.  White,  6  Cush.  181,  that  the  passenger  room  of  a  railroad  sta- 
tion was  not  an  ** office"  within  the  meaning  of  Rev.  St.  c.  126,  §  14. 
Sentence  for  simple  larceny.    C.  v.  Hartnett,  3  Gray  450,  B.  701. 

(Mass.  Sup.  Judicial  Ct.,  1873.)  Where  Prisoner  and  Prosecutor 
Slept.  On  indictment  and  trial  for  stealing  money  from  the  dwell- 
ing-house of  M.,  it  appeared  that  Smith  and  G.  slept  in  the  same 
room;  and  that  Smith  got  up  at  night  when  G.  was  asleep,  took  a 
key  from  G's  breeches  pocket,  opened  G's  trunk,  took  the  money 
charged  in  the  indictment,  and  returned  the  key  to  the  pocket.  The 
defendant  asked  the  court  to  rule  that  there  was  no  evidence  to  con- 
vict of  larceny  from  the  building.  The  request  was  refused,  the 
case  left  to  the  jury,  and  defendant  found  guilty.  He  excepted. 
GRAY,  J.  The  indictment  duly  charges  larceny  in  a  building.  The 
allegation  that  the  defendant  stole  property  in  the  dwelling-house 
described  necessarily  includes  a  statement  that  the  act  of  stealing 
was  done  in  the  building.  And  the  whole  charge  was  supported  by 
the  proof.  In  order  to  constitute  larceny  in  a  dwelling-house  or 
other  building,  the  property  stolen  must  indeed  be  under  the  protec- 
tion of  the  house,  and  not  under  the  eve  or  personal  care  of  some 
one  who  happens  to  be  in  the  house.  R.  v.  Owen,  2  Leach  (Ed.  3) 
652,  case  243;  C.  v.  Hartnett,  3  Gray  450.  452.  But  money  of  a 
lodger  in  his  trunk,  as  well  as  the  key  of  the  trunk  in  a  pocket  of 
his  clothes,  is  clearly,  while  he  is  in  bed,  undressed,  and  asleep,  not 
under  his  own  protection,  but  under  the  protection  of  the  house. 
R.  V.  Taylor,  Russ.  &  Rv.  418 ;  R.  v.  Hamilton,  8  C.  &  P.  49.  The 
defendant  was  therefore  rightly  convicted  of  larceny  in  a  building. 
Exceptions  overruled.    0.  v.  Smith,  111  Mass.  429,  B.  703. 

(Eng.  C.  C.  R.,  1792.)  Beceived  to  Change.  On  trial  on  indict- 
ment for  stealing  a  £25  bank-note  from  the  dwelling-house  of  prose- 
cutor, contrary  to  St.  12  Anne,  c.  7,  it  appeared  that  prisoner  had 
recently  obtained  lodgings  at  the  house  of  prosecutor,  representing 
that  he  was  a  major  or  colonel  and  well  acquainted  with  her  family, 
particularly  her  brother  in  the  army  at  Gibralter;  that  when  the 
overseer  of  the  parish  called  for  certain  taxes,  she  handed  him  the 
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bank-note  in  question,  which  he  was  not  able  to  change;  and  so 
prosecutor  sent  it  by  the  servant  to  defendant  for  change;  who 
looked  into  his  purse,  and  said  he  had  not  the  change,  but  would 
get  it;  whereon  he  left  the  house  with  the  note  in  his  hand  and  did 
not  return.  The  jury  found  the  prisoner  guilty,  and  the  case  was 
reserved  for  the  opinion  of  the  judges,  who  held  that  it  was  not  a 
capital  offense  within  12  Anne,  c.  7.  The  prisoner  was  transported 
for  seven  years.    S.  v.  Campbell,  2  Leach  C.  C.  No.  240,  C.  387. 

(Mass.  Sup.  Judicial  Ct.,  1880.)  Watch  Handed  to  Oustomer. 
AMES,  J.  in  an  indictment  founded  upon  the  Gen.  Sts.  c.  161,  §  15, 
for  larceny  in  a  building,  it  is  not  enough  to  prove  that  the  property 
stolen  was  in  a  building  at  the  time  of  the  theft,  and  that  the  defend- 
and  was  the  thief.  It  is  necessary  to  show  also  that  the  property 
was  under  the  protection  of  the  building,  placed  there  for  safe  keep- 
ing, and  not  under  the  eye  or  personal  care  of  some  one  in  the  build- 
ing. The  watches  in  this  case  were  a  part  of  the  owner's  stock  in 
trade,  usually  kept  by  him  in  the  building.  But  his  testimony, 
which  was  the  only  evidence  to  the  point,  is  to  the  effect  that  he  was 
in  charge  of  the  property,  when  the  defendant  came  in  and  asked 
to  look  at  some  watches,  and  that  he  handed  the  watches  to  the 
defendant;  that  he  was  not  sure  whether  the  defendant  held  the 
watches  in  his  hand,  or  whether  they  were  lying  on  the  show-case ; 
and  that  they  were  stolen  while  he  turned  partially  round  to  place 
something  upon  the  shelf  behind  him.  If  they  were  upon  the  show- 
case when  stolen,  it  would  be  at  least  doubtful  whether  they  must 
not,  under  the  circumstances,  be  considered  as  rather  in  the  pos- 
session of  the  owner  than  under  the  protection  of  the  building.  If 
by  the  act  of  the  owner  they  were  in  the  hands  of  the  defendant, 
they  certainly  derived  no  protection  from  the  building.  As  the 
evidence  left  it  wholly  imcertain  whether  they  were  on  the  show- 
case or  in  the  defendant's  own  hands,  it  did  not  warrant  a  con- 
viction of  larceny  in  a  building;  and  the  jury  should  have  been  so 
instructed.  R.  v.  Campbell,  2  Leach  No.  240  fabovel ;  R.  v.  Castle- 
dine,  2  East  P.  C.  645 ;  R.  v.  Watson,  2  East  P.  C.  680,  2  Leach  730 
(Ed.  3)  Case  262;  R.  v.  Hamilton,  8  Car.  &  P.  49,  50,  note;  C.  v. 
Smith,  111  Mass.  429  [above].  Exceptions  sustained.  0.  v.  Lester, 
129  Mass.  101,  B.  705. 

(Ga.  Sup.  Ct.,  1874.)  A  Bail  of  Cotton  was  Stolen  from  an  Alley 
by  a  Warehouse,  and  on  indictment  for  "larceny  from  the  house" 
the  court  instructed  the  jury  that  '*if  they  found  from  the  evidence 
that  the  bail  of  cotton  was  in  front  of  the  warehouse  and  under 
its  control  and  protection,  it  would  be  the  same  criminally  as  if 
within  its  walls."  This  was  held  error.  Reversed.  IMiddleton  v. 
S.,  58  Ga.  248,  5.  L.  519. 

(Tex.  Sup.  Ct.,  1874.)     Goods  on  Front  of  Store.     REEVES,  A.  J. 
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The  only  question  in  this  case  is  presented  in  the  br 
''Is  an  indictment  for  theft  trom  the  house,  sustains 
the  stolen  property  was  taken  while  hanging  at  th 
store  door  on  a  piece  of  wood  nailed  to  the  door, 
jeeting  towards  the  street?"    •    •    •    The  idea  o 
house  as  a  place  of  security  for  the  occupants,  and  a 
for  his  goods,  underlies  all  these  statutes.     *    * 
under  which  the  defendant  was  indicted  is  as  fol 
person  shall  steal  property  from  a  house  in  such  mai 
offense  does  not  come  within  the  definition  of  burgl 
punished  by  confinement  in  the  penitentiary  not  les 
more  than  seven  years. "    Pas.  Dig.  Art.  2408.     *     • 
opinion  that  the  goods  were  not  under  the  protectio 
so  as  to  make  the  taking  theft  from  a  house  in  the 
statute,  and  that  the  defendant  was  only  liable  to  1 
prescribed  for  simple  theft.    The  goods  were  not  d( 
house  for  safe  custody,  but  the  witness  says  they  we 
to  attract  customers  or  purchasers.    The  statutes  of  1 
in  the  brief  of  counsel,  in  general,  punish  theft  in 
other  statutes  referred  to  punish  theft  from  a  hous 
code,  and  they  seem  to  use  these  terms  as  meaning  t] 
A  different  rule  would  not  admit  of  any  definite  app 

•  Reversed.    Mwidnez  v.  S.,  41  Tex.  126,  5  L.  517. 

(Mich.  Sup.  Ct.,  1888.)     Lodgings.      CAMPBELL, 
ent  was  convicted  of  stealing  from  a  dwelling-house  ii 
The  only  question  raised  is  whether  the  building  fr< 
theft  took  place  was  a  dwelling.    Mr.  Tape,  whose  mon 
had  a  furnished  room  in  the  basement  of  a  building,  t 
of  which  was  in  the  daytime  used  by  him  and  others  a 
other  oflBces.    At  night  he  was  the  only  occupant.    H 
basement  room,  and  had  no  other  abiding  place.    Unle: 
sible  for  a  single  man  to  have  a  dwelling,  we  see  no  ret 
ing  that  this  room  was  not  Mr.  Tape's  dwelling.    It  was 
and  purposes  his  home.    It  was  precisely  in  its  circuB 
chambers  in  the  inns  of  court,  which  have  always  bee 

•  •    •    Affirmed.    P.  V.  Horrigan,  68  Mich.  491,  36  N. 

(Mo.  Sup.  a.,  1886.)  Cellar.  Under  Mo.  R.  S.  1879, 1 
prescribes  a  penalty  for  larceny  committed  in  a  dwelli 
under  ground  cellar,  used  for  storing  ice  and  beer,  h 
temal  door  of  communication  with  the  living-rooms  i 
stories  of  the  same  building,  and  not  under  the  control 
ion  of  any  occupant  of  the  building,  is  not  a  **dwellin| 
V.  Clark,  89  Mo.  423,  1  S.  W.  332. 

(Mo.  Sup.  Ct.,  1888.)     Hotel  Office.    It  appeared  th 
stole  certain  goods  from  the  office  of  an  hotel  kept  by 
32 
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the  hotel  was  owned  by,  and  the  license  to  keep  the  same  issued  to, 
one  D.  Held,  larceny  from  the  dwelling-house  of  0.  whether  he 
paid  rent  or  held  by  sufferance.    S.  v.  Leedy,  95  Mo.  76,  8  S.  W.  245. 

(Ala.  Sup.  Ct.,  1890.)  A  Trunk  Near  tlie  Door  of  a  baggage-room 
on  a  platform,  covered  by  the  same  roof,  but  not  inclosed,  which  is 
used  as  a  common  passage-way  by  all  going  about  the  depot,  is  not 
in  a  warehouse  within  Code  Ala.  1886,  §  3789,  punishing  larceny 
therefrom.    Lynch  v.  S.,  88  Ala.  18,  7  So:  829. 


§  152.    In  General. 

Statute,  39  Geo.  m.  (1799),  c.  85.  Whereas,  bankers,  merchants, 
and  others,  are,  in  the  course  of  their  dealings  and  transactions, 
frequently  obliged  to  entrust  their  servants,  clerks,  and  persons  em- 
ployed by  them  in  the  like  capacity,  with  receiving,  paying,  ne- 
gociating,  enchanging  or  transferring,  money,  goods,  bonds,  bills, 
notes,  bankers'  drafts,  and  other  valuable  effects,  and  securities; 
and,  whereas,  doubts  have  been  entertained  whether  the  embezzling 
of  the  same  by  such  servants,  clerks,  and  others,  so  employed  by 
their  masters,  amounts  to  felony  by  the  law  of  England,  and  it  is 
expedient  that  such  offenses  should  be  punished  in  the  same  manner 
in  both  parts  of  the  united  kingdom;  be  it  enacted  and  declared  by 
the  king's  most  excellent  majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  commons,  in  this  pres- 
ent parliament  assembled,  and  by  the  authority  of  the  same,  That 
if  any  servant  or  clerk,  or  any  person  employed  for  the  purpose 
in  the  capacity  of  a  servant  or  clerk,  to  any  person  or  persons  whom- 
soever, or  to  any  body  corporate  or  politic,  shall,  by  virtue  of 
such  employment,  receive  or  take  into  his  possession  any  money, 
goods,  bond,  bill,  note,  banker's  draft,  or  other  valuable  security, 
or  effects,  for  or  in  the  name  or  on  the  account  of  his  master  or 
masters,  or  employer  or  employers,  and  shall  fraudulently  embezzle, 
secrete,  or  make  away  with  the  same,  or  any  part  thereof,  every 
such  offender  shall  be  deemed  to  have  feloniously  stolen  the  same 
from  his  master  or  masters,  employer  or  employers,  for  whose  use 
or  in  whose  name  or  names,  or  on  whose  account  the  same  was  or 
were  delivered  to,  or  taken  into  the  possession  of  such  servant,  clerk, 
or  other  person  so  employed,  although  such  money,  goods,  bond, 
bill,  note,  banker's  draft,  or  other  valuable  security  was  or  were 
no  otherwise  received  into  the  possession  of  his  or  their  servant, 
clerk  or  person  so  employed;  and  every  such  offender,  his  adviser, 
procurer,  aider,  or  abettor,  being  thereof  lawfully  convicted  or  at- 
tainted, shall  be  liable  to  be  transported  to  such  parts  beyond  the 
seas  of  his  majesty,  by  and  with  the  advice  of  his  privy  council, 
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&hall  appoint,  for  any  term  not  exceeding  fourteen  ; 
eretion  of  the  court  before  whom  such  offender  shal 
adjudged. 

For  the  dtcisions  which  induced  enactment  of  this  and  similai 

(Eng.  C.  C.  R.,  1809.)    Money  SuppUed  to  Del 
prisoner  was  indicted  and  convicted  of  embezzling 
account  of  his  masters.    It  appeared  in  evidence  th 
the  money  marked,  to  a  neighbor,  who  bought  arti 
with  it,  and  defendant  embezzled  it.    For  the  prisoi 
that  the  money  was  constructively  in  the  possessior 
who  parted  with  custody  only;  wherefore  the  prise 
been  convicted  at  common  law  for  larceny.     The 
the  point  worth   considering,  reserved  it  for  the 
judges.    They  held  the  conviction  right,  on  the  aul 
Case,  in  which  the  judges  had  held  a  common  law 
supported  by  similar  facts.     It  seemed  to  be  the 
judges  that  the  statute  did  not  apply  to  cases  whicl 
common  law.    S.  v.  Headge,  Russell  &  R.  160,  2  Lea 
1033,  B.  706,  C.  401. 

(Eng.  C.  C.  R.,  1826.)  Taking  Bill  to  Change.  0 
two  counts  for  common  law  larceny:  1,  of  a  £5  m 
coins;  property  of  T.  &  6.  Nevill:  it  appeared  tha 
being  in  the  employ  of  T.  &  6.  Nevill,  said  T.  gave  1 
get  change;  that  he  got  the  change,  saying  to  the  p 
it  that  it  was  for  said  T.  &  O. ;  and  that  he  did  not 
The  jury  found  him  guilty  on  the  second  count  an 
the  first.  On  case  reserved,  as  to  whether  the  indicti 
have  been  for  embezzlement  under  39  Geo.  3,  c.  85 ; 
the  conviction  wrong,  because  the  masters  never  ha 
the  change,  except  by  the  hands  of  the  prisoner. 
Moody  129,  Car.  C.  L.  319,  C.  395,  Ke.  320,  Mi.  688. 

(Eng.  C.  C.  R.,  1830.)  Money  Received  from  A 
to  Pay  Out.  On  indictment  for  embezzlement  from 
Geo.  IV.,  c.  29,  §  47,  it  appeared  that  the  prisoner  wa 
of  A,  and  received  from  another  servant  of  A  £3  oi 
pay  (among  other  things)  for  inserting  an  advert 
Gazette ;  and  that  he  paid  10s.  for  the  insertion,  cha 
it,  and  fraudulently  kept  the  difference  for  his  own  i 
viction  on  this  proof,  the  court  requested  the  opinior 
as  to  whether  the  facts  sustained  the  indictment, 
met  and  considered  the  case ;  and  they  thought  the  coi 
because  A  had  possession  by  the  hand  of  his  other  cl 
case  was  not  within  the  statute.  R.  V.  Murray,  1  Mo 
&  P.  145,  C.  310,  Ke.  318. 

(Eng.  G.  C.  R.,  1848.)    Money  Received  from  Anol 
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Pay  In.  On  indictment  for  embezzlement,  it  appeared  that  the  only 
duty  of  the  defendant  was  to  receive  moneys  from  superintendent, 
make  entry  of  account  of  the  money  so  received,  and  pass  it  on  to 
the  cashier,  thus  Acting  as  a  check  between  them;  and  that  the 
money  in  question  came  to  his  hands  in  due  course  and  was  fraudu- 
lently retained  by  him.  For  the  prisoner  it  was  objected,  on  author- 
ity of  R.  V.  Murray,  that  the  moneys  had  been  in  the  master's  pos- 
session before  they  were  received  by  the  prisoner,  and  so  the  charge 
of  embezzlement  could  not  be  sustained.  The  recorder  left  the  case 
to  the  jury,  reserving  the  point.  Verdict,  guilty.  POLLOCK, 
C.  B.  The  court  are  unanimously  of  opinion  that  no  further 
argument  is  necessary.  This  case  is  quite  different  from  that  of 
R.  v.  Murray,  1  Moody  C.  C.  276  [above].  There  the  case  was  not 
within  the  Stat.  7  &  8  Geo.  IV.  c.  29,  §  47,  because  the  master  had 
had  possession  of  the  money  by  the  hands  of  another  servant;  and 
when  it  was  given  to  the  prisoner  by  that  servant  to  be  paid  away 
on  account  of  the  master,  it  must  be  deemed  in  law  to  have  been  so 
given  to  the  [)risoner  by  his  master;  the  fraudulent  appropriation 
of  it,  being  thus  a  tortious  taking  in  the  first  instance,  was  not  em- 
bezzlement but  larceny.  But  here  the  monev  never  reached  the 
master  at  all ;  it  was  stopped  by  the  prisoner  on  its  way  to  him.  The 
original  taking  was  lawful,  and  therefore  the  fraudulent  appro- 
priation was  embezzlement.  Cresswell,  Earle,  Maule,  and  Patteson, 
JJ.,  concurred.  Conviction  affirmed.  R.  v.  Masters,  1  Den.  C.  C. 
332,  3  Cox  C.  C.  178,  T.  &  M.  1,  2  C.  &  K.  930, 18  L.  J.  m.  c.  2, 12  Jur. 
942,  3  New  Sess.  Cas.  326,  C.  310,  395,  Ke.  319,  Mi.  689. 

(Eng.  Assize,  1858.)  By  Debtor  After  Assignment.  On  indict- 
ment for  embezzlement  of  £68  10s.,  and  £29  9s.  7d.,  it  was  proved 
that  the  prisoner,  a  coal  merchant,  had  made  an  assignment  to  prose- 
cutors, of  all  his  goods  and  accounts,  as  trustees  for  his  creditors; 
and  after  making  the  assignment,  was  employed  by  the  trustees  on 
a  salary  and  conducted  the  business,  and  received  the  moneys  men- 
tioned in  the  indictment  in  payment  of  book  accounts  existing  before 
the  assignment,  and  did  not  account  for  them.  BYLES,  J.,  held 
that  he  was  not  in  point  of  law  a  servant,  agent,  nor  clerk;  that 
the  money  was  his  own  in  law,  a  chose  in  action  being  assignable 
only  in  equity ;  and  that  the  trustees  could  sue  for  the  accounts  only 
in  the  name  of  the  assignor.  Therefore  the  indictment  could  not  be 
sustained  and  the  prisoner  was  discharged.  &.  v.  Barnes,  8  Cox  C. 
C.  129,  B.  710,  C.  394. 

(Mass.  Sup.  Judicial  Ct.,  1859.)  Taking  Over-payment,  Given  by 
Mistake.  Indictment  of  two  counts;  one  for  simple  larceny,  the 
other  under  St.  1857,  c.  233;  which  provides,  that  *'if  any  person 
to  whom  any  money,  goods,  or  other  property  which  may  be  the 
subject  of  larceny,  shall  have  been  delivered,  shall  embezzle,  or 
fraudulently  convert  to  his  own  use,*'  etc.,  such  money,  he  shall  be 
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deemed  to  have  committed  larceny.  Defendant  had  a  deposit  in  a 
savings  bank,  and  took  his  pass-book  to  draw  the  account.  The 
banker  balanced  it  and  handed  it  out  to  him,  showing  a  balance  of 
$130  due  him.  The  banker  testified,  and  the  jury  found,  that  he 
paid  over  $230,  by  mistake  giving  $100  more  than  was  due,  that  de- 
fendant counted  it  and  then  left  the  bank;  that,  after  he  had  gone 
the  banker  discovered  the  mistake,  found  him,  and  demanded  re- 
turn of  the  excess;  and  that  he  denied  receiving  more  than  $130, 
and  refused  to  refund  any.  On  the  direction  of  the  court  that  this 
would  make  him  liable  under  the  indictment,  the  jury  found  him 
guilty;  and  Jie  excepts.  BIGELOW,  J.  The  statute  under  which 
this  indictment  is  found  is  certainly  expressed  in  very  general  terms, 
which  leave  room  for  doubt  as  to  its  true  construction.  But  inter- 
preting its  lang-uage  according  to  the  subject  matter  to  which  it 
relates,  and  in  the  light  of  the  existing  state  of  the  law,  which  the 
statute  was  intended  to  alter  and  enlarge,  we  think  its  true  mean- 
ing can  be  readily  ascertained.  The  statutes  relating  to  embezzle- 
ment, both  in  this  country  and  in  England,  had  their  origin  in  a 
design  to  supply  a  defect  which  was  found  to  exist  in  the  criminal 
law.  By  reason  of  nice  and  subtle  distinctions,  which  the  courts  of 
law  had  recognized  and  sanctioned,  it  was  difficult  to  reach  and 
punish  the  fraudulent  taking  and  appropriation  of  money  and  chat- 
tels by  persons  exercising  certain  trades  and  occupations,  by  virtue 
of  which  they  held  a  relation  of  confidence  or  trust  towards  their 
employers  or  principals,  and  thereby  became  possessed  of  their 
property.  In  such  cases  the  moral  guilt  was  the  same  as  if  the  of- 
fender had  been  guilty  of  an  actual  felonious  taking;  but  in  many 
cases  he  could  not  be  convicted  of  larceny,  because  the  property 
which  had  been  fraudulently  converted  was  lawfully  in  his  posses- 
sion by  virtue  of  his  employment,  and  there  was  not  that  technical 
taking  or  asportation  which  is  essential  to  the  proof  of  the  crime  of 
larceny.  R.  v.  Bazeley,  2  Leach  (4  ed.)  835,  2  East  P.  C.  568  [§  130]. 
•  •  •  Where  money  paid  or  property  delivered  throuarh  mistake 
has  been  misappropriated  or  converted  by  the  party  receiving  it, 
there  is  no  breach  of  a  trust  or  violation  of  a  confidence  intentionally 
reposed  by  one  party  and  voluntarily  assumed  by  the  other.  The 
moral  turpitude  is  therefore  not  so  great  as  in  those  cases  usually 
comprehended  within  the  offense  of  embezzlement,  and  we  cannot 
think  that  the  legislature  intended  to  place  them  on  the  same  foot- 
ing. We  are  therefore  of  opinion  that  the  facts  proved  in  this  case 
did  not  bring  it  within  the  statute,  and  that  the  defendant  was 
wrongly  convicted.  Exceptions  sustained.  0.  v.  Hays,  14  Qrav  62, 
74  Am.*  Dec.  662.  B.  711,  C.  407,  F.  297,  Kn.  270. 

Compare  char^  of  larceny  on  similar  facts :    R.  v.  Mlddleton.  S  134. 

(Mass.  Sup.  Judicial  Ct.,  1868.)  Messenger  with  Honey.  Defend- 
ant was  convicted  of  embezzling  $950  from  his  employers.  He  was 
a  teamster,  and  received  the  money  from  his  employers  at  their 
warehouse  in  Boston  to  take  to  their  factory  in  South  Boston.    He 
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did  not  deliver  the  package,  but  left  the  state,  and  did  not  return  for 
several  weeks.  He  excepted  to  the  refusal  of  the  court  to  instruct 
the  jury  that  if  any  crime  was  shown  it  was  larceny  not  embezzle- 
ment. HOAR,  J.  •  *  •  **  If  the  goods  are  not  in  the  actual  or 
constructive  possession  of  the  master,  at  the  time  they  are  taken, 
the  oii'ense  of  the  servant  will  be  embezzlement,  and  not  larceny/' 
We  see  no  reason  why  the  converse  of  the  proposition  is  not  true, 
that,  if  the  property  is  in  the  actual  oi:  constructive  possession  of 
the  master  at  the  time  it  is  taken,  the  offense  will  be  larceny,  and  not 
embezzlement.  And  it  has  been  so  held  in  England.  *  *  *  In 
the  present  case,  the  defendant,  who  was  employed  as  a  servant, 
was  directed  by  one  member  of  the  firm  who  employed  him  to  take 
a  sum  of  money  from  him  to  another  member  of  the  firm.  He  had 
the  custody  of  the  money,  but  not  any  legal  or  separate  possession  of 
it.  The  possession  remained  in  his  master.  His  fraudulent  and  felo- 
nious appropriation  of  it  was  therefore  larceny,  and  not  embezzle- 
ment. C.  V.  O'MaUey,  97  Mass.  584  [§  129] ;  C.  v.  Hays,  14  Gray  62 
[above] ;  P.  v.  Call,  1  Denio  120;  U.  S.  v.  Clew,  4  Wash.  C.  C.  702.  • 
*  •  Exceptions  sustained.  C.  v.  Berry,  99  Mass.  428,  96  Am.  Dec. 
767,  B.  714,  Kn.  273. 

(Mich.  Sup.  Ct.,  1886.)  Failure  to  Pay.  Respondent,  a  lawyer, 
and  loan  and  land  agent,  was  convicted  of  embezzling  $275  of  Mrs. 
Smith.  She  went  to  him  to  have  him  loan  money  for  her.  He  made 
two  loans  for  her  and  showed  her  a  letter  from  a  man  who  had  40 
acres  to  sell,  and  told  her  he  knew  who  would  pay  more  for  it  than 
the  man  asked,  and  desired  to  buy  it  himself  to  make  the  difference. 
She  let  him  have  $400,  saying  he  could  have  the  profits.  Later  she 
saw  him  at  his  house  intoxicated,  demanded  the  money,  obtained 
$100  and  a  chattel  mortgage  for  $25.  Later  she  dunned  him  fre- 
quently and  obtained  other  security  for  the  balance.  The  embezzle- 
ment is  charged  as  of  the  day  she  gave  him  the  money.  The  supreme 
court  held  there  was  no  proof  of  embezzlement,  whatever  wrong 
had  been  done ;  because  a  debt  was  admitted  and  recognized  on  both 
sides,  he  acted  candidly,  and  there  was  no  indication  of  intent  to 
cheat  or  deceive.  Conviction  quashed.  P.  v.  Hurst,  62  Mich.  276, 
28  N.  W.  838,  B.  716. 

(Eng.  C.  C.  R.,  1854.)  Wrongful  Use  of  Master's  Property  to 
Earn  ttie  Money  Appropriated.  Harris  was  the  miller  in  the  county 
jail,  and  it  was  his  duty  to  grind  grain  given  with  written  orders  or 
tickets  from  the  governor  of  the  jail,  receive  the  money  for  the 
grinding,  and  account;  but  he  had  no  right  to  grind  without  such 
orders.  On  indictment  for  embezzlement  it  was  shown  that  he 
ground  grain  received  without  such  orders,  took  pay  for  it,  and 
appropriated  the  money.  On  case  reserved  the  judges  were  all  of 
opinion  that  the  conviction  could  not  be  supported;  because  it  ap- 
peared that  the  prisoner  had  no  right  to  grind  for  his  master  with- 
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out  written  orders^  and  the  conclusion  is  that  a 
ground  without  a  ticket,  he  intended  to  and  did  u 
of  the  machinery  for  his  own  benefit,  and  so  re< 
on  his  own  account  and  not  on  account  of  his  mt 
quashed.  S.  v.  HarriB,  6  Cox  C.  C.  363,  Dears.  C. 
464,  23  L.  J.  m.  c.  110,  18  Jur.  408,  2  W.  R.  413,  < 

(Eng.  C.  C.  B.,  1873.)     Same.    The  prisoner  ^ 
convicted  of  embezzling  £2,  the  property  of  his  e: 
proof  was  that  he  operated  a  barge  for  half  the  o 
under  the  orders  of  the  owner;  and  having  gone  1 
load  of  bricks,  met  the  owner  there  and  propose 
load  of  manure  for  Mr.  Pye ;  but  the  owner  express 
ordered  him  to  return  empty.    Nevertheless,  he  1 
received  £4  for  doing  so,  and  kept  all  of  it.      B( 
the  former  act  relating  to  this  offense  were  the  i 
of  his  employment."    The  phrase  led  to  some  diffici 
such  as  arose  in  B.  v.  Snowley  and  B.  v.  Harris  [at 
in  the  present  statute  those  words  are  left  out,  i 
instead  that  in  order  to  constitute  the  crime  of 
a  clerk  or  servant  the  *  *  chattel,  money,  or  valuable 
shall  be  delivered  to  or  received  or  taken  into  p( 
for  or  in  the  name  or  on  account  of  his  master  or  eo 
words  are  essential  to  the  definition  of  the  crime 
under  that  section.     The  prisoner  here,  contrary 
order,  used  the  barge  for  his,  the  servant's  own 
earned  money  which  was  paid  to  him,  not  for  his  mi 
self ;  and  it  is  expressly  stated  that  there  was  no  p 
f essed  to  carry  for  the  master,  and  that  the  hirer  at 
ing  the  money  did  not  know  for  whom  he  paid  it. 
us  would  seem  more  consistent  with  the  notion  t 
was  misusing  his  master's  property  and  so  earning 
self  and  not  for  his  master.    Under  those  circumst 
would  not  be  received  **for"  or  **in  the  name  of" 
of"  his  master  but  for  himself,  in  his  own  name, 
account.    His  act  therefore  does  not  come  within 
statute,  and  the  conviction  must  be  quashed.    • 
judges  (Blackburn,  Honyman,  and  Archibald,  JJ. 
B.)  concurred.    B.  v.  Oullum,  L.  B.  2  C.  C.  B.  28,  42 
L.  T.  571,  21  W.  R.  687,  12  Cox.  C.  C.  469,  B.  707, 
Mi.  839. 

(Ala.  Sup.  Ct ,  1888.)  Mail  Carrier  as  Agent.  S( 
The  record  shows  that  the  defendant  was  convicte 
money  which  was  alleged  to  have  come  into  his  poa 
of  his  employment  as  agent  or  servant  of  one  Raine 
punishable  by  the  statute  as  if  he  had  stolen  it.  Co( 
•    •    •    The  evidence  showed  that  in  Sept.,  1886, 
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the  sum  of  $395  in  a  registered  letter,  from  a  postoffice  in  Choctaw 
county,  to  Cuba  station,  another  postoffice  in  Sumter  county, 
through  the  mail  service  of  the  United  States  government.  The  de- 
fendant was  then  mail-rider  between  these  two  points,  and  the  evi- 
dence tends  to  prove  that,  while  thus  engaged,  he  appropriated  the 
money,  by  falsely  converting  it  to  his  own  use.  In  our  opinion,  the 
defendant,  under  these  circumstances,  was  not  the  agent  or  servant 
of  Bainer,  who  could  in  no  sense  be  said  to  be  his  principal  or  em- 
ployer. He  was  not  in  the  service  of  Bainer,  but  of  the  United 
States  government,  from  which  he  received  his  appointment,  and  by 
whose  official  authorities  only  he  was  liable  to  be  removed  or  de- 
posed. The  term  ''agent  or  servant,''  as  used  in  the  statute,  imports 
the  correlative  idea  of  a  principal,  or  master,  and  ''implies  employ- 
ment— service,  delegated  authority  to  do  something  in  the  name  or 
stead  of  the  principal — an  employment  by  virtue  of  which  the  money 
or  property  came  into  his  possession."  Pullam  v.  S.,  78  Ala.  31; 
Code  (1886)  §3795;  2  Bish.  Crim.  L.  (7  Ed.)  §§352-354.  •  •  • 
Reversed.    Brewer  v.  S.,  83  Ala.  113,  3  So.  816,  3  Am.  St.  Rep.  693. 

(Ohio  Sup.  Ct.,  1888.)  By  Manager  and  Shareholder  in  Unixi- 
corporated  Socie^.  On  indictment  for  embezzlement  the  state  ex- 
cepted to  an  order  of  the  trial  court  directing  the  jury  to  return  a 
verdict  of  not  guilty.  The  proof  was  that  defendant  was  a  share- 
holder, and  had  been  elected  agent  and  cashier,  of  an  unincorpo- 
rated society,  engaged  in  a  general  banking  business,  having  a  paid 
up  capital  of  $23,000 ;  that  by  virtue  of  his  employment  he  received 
$28,000  in  money,  notes,  checks,  etc.,  the  assets  of  the  society ;  which 
he  fraudulently  converted  to  his  own  use.  OWEN,  C.  J.  •  •  • 
It  is  not  necessary  to  a  solution  of  the  question  before  us  that  we 
define  or  discuss  the  relation  which  this  association  or  its  members 
sustain  to  creditors,  or  whether  that  relation  is  that  of  partners. 
No  rights  of  creditors  intervene  here  to  complicate  the  question. 
The  only  proposition  calling  for  a  solution  is  whether  Kusnick's  re- 
lation to  the  assets  of  this  association  was  such  that  they  were  sub- 
ject to  embezzlement  at  his  hands.  It  is  true  that  at  the  common 
law,  to  constitute  larceny,  the  thing  alleged  to  have  been  stolen  must 
be  shown  to  be  the  "property  of  another"  person  than  the  offender. 
It  is  also  true  that  the  statutes  of  nearly  all  the  states  which  under- 
take to  define  embezzlement  require  that  the  subject  of  the  offense 
shall  be  shown  to  be  the  ** property  of  another;'*  and  this  has  almost 
universally  been  construed  to  mean  that  it  must  be  wholly  the  prop- 
erty of  another.  It  has  resulted  that,  as  a  rule,  a  member  of  an  ordi- 
nary partnership  could  not  be  convicted  of  embezzlement  of  part- 
nership property.  The  same  rule  has  been  applied  in  this  respect 
as  in  the  case  of  larceny.  An  act  passed  March  15,  1867  (66  Ohio  L. 
29),  seems  to  have  been  framed  upon  this  theory.  It  provided  that 
if  any  clerk,  agent,  or  servant  of  any  private  person,  or  of  any  cor- 
poration or  co-partnership,  shall  embezzle  or  convert  to  his  own 
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lue  any  money,  goods,  rights  in  action,  or  valuable  security  or  effects 
belonging  to  any  other  person  or  persons,  etc.,  which  shall  come 
to  his  possession  or  care  by  virtue  of  such  employment,  etc.,  shall 
be  punished  as  for  larceny,  etc.  This  peculiar  element  of  this  of- 
fense seems,  however,  to  have  been  eliminated  from  our  law  by  the 
enactment  under  which  the  present  indictment  was  framed.  It 
simply  provides  that  an  agent,  etc.,  who  embezzles  or  converts  to 
his  own  use  '*  anything  of  value  which  shall  come  into  his  possession 
by  virtue  of  his  employment''  shall  be  punished  as  for  larceny  of 
the  thing  embezzled.  The  words  ** property  of  another''  are  omitted. 
The  element  of  exclusive  ownership  by  another  person  is  wholly 
eliminated,  and  the  test  of  the  crime  is  that  the  property  converted 
shall  come  to  the  hands  of  the  offender  by  virtue  of  his  employment 
as  agent,  etc.  If  we  are  to  have  regard  to  the  plain  provision  of 
this  statute,  the  fact  that  an  agent  who  converts  the  assets  of  an 
association  to  his  own  use  may  be  interested  in  them  is  not  by  that 
fact  to  be  permitted  to  say  that  he  is  the  owner  of  them,  and  cannot 
be  held  to  answer  for  converting  the  ** property  of  another."  The 
general  ownership  was  undoubtedly  in  the  association.  It  was 
clearly  established  in  the  trial  below  that  by  the  articles  of  asso- 
ciation, to  which  the  defendant  became  a  party,  and  under  which  he 
was  chosen  its  agent  and  cashier,  he  had  no  right  by  reason  of  his 
relation  as  a  shareholder  to  the  possession  of  a  dollar  of  its  assets. 
If  it  had  been  within  the  intent  of  the  members  of  the  general  as- 
sembly to  declare  that  the  very  act  with  which  the  defendant  was 
charged  should  constitute  the  crime  of  embezzlement,  they  could 
not  easily  have  chosen  more  appropriate  language.  If  this  language 
be  accepted  at  its  palpable  import,  it  may,  without  violence  or  any 
strained  construction,  be  held  as  intended  to  prevent  a  mere  share- 
holder in  a  private  business  association,  who  is  made  its  sole  man- 
ager and  the  sole  custodian  of  its  property,  converting  to  his  own 
use  its  entire  capital  and  assets,  by  declaring  such  conversion  to  be 
a  crime.  The  law  of  embezzlement  is  statutory.  The  offense  was 
unknown  to  the  common  law.  The  statutes  on  the  subject  differ 
in  the  different  states.  It  has  been  well  observed  by  Bishop  (2 
Cr.  L.  §  326) :  **  Seeing  that  the  statutes  are  numerous,  and  in  some 
respects  diverse  in. their  provisions,  the  practitioner  should  be  cau- 
tious about  coming  to  conclusions  upon  a  question  under  the  law 
of  embezzlement,  unless,  when  he  examines  a  decision  relied  upon, 
he  first  sees  whether  the  statute  on  which  it  was  rendered  is,  in  its 
terms,  the  same  with  the  one  of  his  own  state."  Griffin  v.  S.,  4 
Tex.  App.  390,  409.  The  cases  cited  in  support  of  the  action  of 
the  court  below,  when  subjected  to  this  test,  fail  to  meet  the  question 
involved.  The  case  of  S.  v.  Kent,  22  Minn.  41,  upon  which  most 
reliance  is  placed,  arose  upon  a  statute  declaring  the  conversion  by 
an  agent,  etc.,  of  "any  money  or  property  of  another"  which  had 
come  to  his  possession  by  virtue  of  his  employment,  to  be  a  crime. 
The  case  turns  upon  the  words  above  quoted.    The  facts  which  the 
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indictment  charges,  and  which  the  evidence  below  tended  to  es- 
tablish, considered  in  the  light  of  the  statute  under  which  the  prose- 
cution was  had,  leave  no  place  for  the  application  of  the  familiar 
fiction  that  the  interest  of  a  partner  in  and  his  dominion  over  the 
firm  property  is  such  that  he  cannot  be  guilty  of  larceny  or  embez- 
zlement by  converting  it  to  his  own  use.  •  •  •  Exceptions  sus- 
tained. 8.  y.  Kusnick,  45  Ohio  St.  535, 15  N.  E.  481,  4  Am.  St.  Bep. 
564. 

Afl  to  larceny  of  property  In  which  the  thief  has  an  Interest,  see  |  136. 


REOEIVINO  STOLEN  GOODS. 
§  163.    The  Statutes. 

Statute  3  William  A  Mary  (1691) ,  c.  9,  §  4.  And  for  as  much  as 
thieves  and  robbers  are  much  encouraged  to  commit  such  offenses, 
because  a  great  number  of  persons  make  it  their  trade  and  business 
to  deal  in  the  buying  of  stolen  goods ;  be  it  therefore  enacted  by  the 
authority  aforesaid,  That  if  any  person  or  persons  shall  buy  or  re- 
ceive any  goods  or  chattel  that  shall  be  feloniously  taken  or  stolen 
from  any  other  person,  knowing  the  same  to  be  stolen,  he  or  fhey 
shall  be  taken  and  deemed  an  accessary  or  accessaries  to  such  felony 
after  the  fact^  and  shall  incur  the  same  punishment  as  an  accessary 
or  accessaries  t6  the  felony  after  the  felony  committed. 

Statute  7  ft  8  Geo.  IV.  (1827),  c.  29,  §  54.  With  regard  to  receiv- 
ers of  stolen  property,  be  it  enacted,  That  if  any  person  shall  re- 
ceive any  chattel,  money,  valuable  security,  or  other  property  what- 
soever, the  stealing  or  taking  whereof  shall  amount  to  a  felony, 
either  at  common  law,  or  by  virtue  of  this  act,  such  person  knowing 
the  same  to  have  been  feloniously  stolen  or  taken,  every  such  re- 
ceiver shall  be  guilty  of  felony,  and  may  be  indicted  and  convicted 
either  as  an  accessary  after  the  fact,  or  for  a  substantive  felony. 

§164.    ''Receive." 

(Eng.  Old  Bailey,  1834.)  Without  Bargain  or  Profit.  Pour  were 
indicted  for  stealing  from  St.  Philip 's  chapel,  and  one  for  receiving 
the  goods.  As  to  the  last,  TAUNTON,  J.,  said  to  the  jury :  Whether 
he  made  any  bargain  or  not  is  a  matter  of  no  consequence.  If  he 
received  the  property  for  the  mere  purpose  of  concealment  without 
deriving  any  profit  at  all  he  is  just  as  much  a  receiver  as  if  he  had 
purchased  it.  It  is  a  receiving  within  the  meaning  of  the  statute. 
B.  V.  Bichardson,  6  Car.  &  P.  335,  B.  758,  C.  465. 

(Mass.  Sup.  Judicial  Ct.,  1875.)  Same.  Complaint  under  €ten. 
St.  c.  161,  §  43,  for  receiving  a  pair  of  eye-glasses,  knowing  them  to 
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have  been  stolen.  The  evidence  tended  to  show,  and  defendant 
asked  the  court  to  charge  that  if  defendant  received  them  from 
the  thief  as  a  mere  friendly  act,  to  aid  him  in  concealing  them,  and 
without  any  benefit  or  intent  to  receive  benefit  on  his  part,  he  could 
not  be  convicted.  The  court  instructed  that  the  motive  was  im- 
material if  he  received  them  knowing  them  to  have  been  stolen 
and  to  aid  in  concealing  them.  Verdict,  guilty.  Defendant  ex- 
cepted. ENDICOTT,  J.  The  statute  provides  that  whoever  re- 
ceives or  aids  in  the  concealment  of  stolen  goods,  knowing  the  same 
to  have  been  stolen,  shall  be  punished.  Gen.  Sts.  c.  161,  §  43.  The 
ruling  at  the  trial  was.  correct.  There  was  evidence  that  the  defend- 
ant received  the  eye-glasses  frpm  Daniels,  knowing  them  to  have 
been  stolen,  and  aided  Daniels  in  their  concealment.  That  he  did 
this  as  a  friendly  act  to  Daniels  without  any  benefit  or  intent  to 
receive  benefit  himself  is  immaterial.  Exceptions,  overruled.  C.  v. 
Bean,  117  Mass.  141,  C.  465. 

(Eng.  Assize,  1844.)  Taking  from  Thief's  Deposit.  Leigh  was 
indicted  for  receiving  stolen  goods,  knowing  them  to  be  such. 
Wade  and  Kenyon  stole  the  goods,  buried  them  in  a  cellar  near 
Leigh's  house,  told  him  where  to  find  them,  and  he  had  his  wife  get 
and  take  them  to  a  pawnshop.  POLLOCK,  C.  B.  I  doubt  whether, 
when  the  possession  has  been  transferred  by  an  act  of  larceny,  the 
possession  can  be  considered  to  remain  in  the  owner.  Were  it  so, 
then  every  receiver  of  stolen  goods,  knowing  them  to  be  stolen, 
would  be  a  thief ;  and  so  on,  in  series  from  one  to  another,  all  would 
be  thieves.  If  this  was  an  act  done  by  the  prisoner  (Leigh)  in  oppo- 
sition to  Wade,  or  against  his  will,  then  it  might  be  a  question 
whether  it  were  a  receiving.  But  if  Leigh  took  the  articles  in  con- 
sequence of  information  given  by  Wade,  Wade  telling  Leigh  in  order 
that  the  latter  might  use  the  information  by  taking  the  goods,  then 
it  is  a  receiving.  Verdict,  guilty.  R.  v.  Wade,  1  Car.  &  K  739, 
B.  758,  C.  441,  F.  314. 

(Eng.  C.  C.  R.,  1850.)  Taking  Thief  with  Goods  into  House  to 
Bargain  for  Them.  Straugham,  Williamson,  and  Wiley  were  jointly 
indicted  for  stealing  and  receiving  9  ducks;  contrary  to  8  G.  4,  c. 
20,  §  54,  and  the  first  two  were  convicted  of  stealing,  and  Wiley  of 
receiving  them.  On  case  reserved,  it  was  twice  argued  as  to 
whether  the  evidence  showed  a  receiving  by  Wiley,  and  after  con- 
sultation and  deliberation  the  judges  delivered  their  opinions  seri- 
atim. MARTIN,  B.  •  •  •  Now,  the  question  is,  What  is  the 
meaning  of  the  word  ''receive"  as  applied  to  the  facts  of  this  case? 
I  understand  the  facts  to  be  these:  Two  men  stole  some  fowls, 
which  Ithey  put  into  a  sack,  and  carried  to  the  house  of  Wiley's 
father,  for  the  purpose  of  selling  them  to  Wiley.  All  three  went 
together  from  the  house  to  an  outhouse ;  the  bag  was  carried  on  the 
back  of  one  of  the  thieves;  and  when  the  policeman  went  in,  the 
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sack  was  found  lying  on  the  floor  unopened,  and  the  three  men 
around  it  as  if  they  were  bargaining,  but  no  words  were  heard. 
Now,  I  am  of  the  opinion  that  Wiley,  under  those  circumstancesy 
never  did  receive  those  fowls.  •  •  •  TALFOURD,  J.  I  am  also 
of  opinion  that  this  conviction  is  wrong,  ihe  question  turns  on 
the  word  ' '  receive ' '  as  applied  to  the  facts  of  this  case ;  and  it  seems 
to  me  that  the  magistrate  gave  an  improper  direction  to  the  jury 
on  that  subject,  because  he  told  them  that  the  taking  by  WUey  of 
the  two  thieves  with  the  stolen  goods  in  the  manner  stated,  to  a 
stable  over  w^hich  he  had  control,  for  the  purpose  of  trafficking  as 
to  the  purchase  of  the  stolen  property,  was  a  receiving  within  the 
statute;  and  I  think  it  was  not.  The  persons  asserting  the  right 
of  possession  at  that  time  were  the  two  thieves;  and  the  position  of 
Wiley,  as  a  person  negotiating  for  the  purchase,  excludes  the  idea 
of  his  having  any  possession.  There  was  still  for  him  a  locus  peni- 
tentias;  he  might  still  have  determined  not  to  take  the  fowls;  and 
the  whole  matter  was,  I  think,  inchoate  and  incomplete.  PARKE, 
B.  •  •  •  The  only  question  is,  whether  by  letting  the  thieves 
with  the  goods  into  the  stable,  he  received  the  goods.  I  think  that 
there  must  be  a  receiving  of  the  goods  into  possession  as  distinct  in 
some  way  from  the  receiving  of  the  thief ;  and  that  the  receiving  of 
the  thief  with  the  goods  into  a  house  is  not  a  receiving  of  the  goods 
within  the  statute,  in  a  case  like  this,  any  more  than  it  would  be  in 
the  case  of  a  thief  received  into  a  house  with  a  stolen  watch  in  his 
pocket.  [Alderson,  B.,  Patteson,  J.,  Coleridge,  J.,  Maule,  J.,  and 
Piatt,  B.,  read  similar  opinions.] 

ERLE,  J.  I  am  of  opinion  that  the  conviction  was  right 
on  two  grounds:  1,  Upon  the  facts  found  and  left  to  the 
jury,  I  think  that  Wiley  co-operated  with  the  thieves  in  re- 
moving the  stolen  property  from  the  house  to  the  stable,  which 
was  under  his  control,  for  the  purpose  of  more  securely  bar- 
gaining and  evading  the  officers  of  the  law.  If  Wiley  had  actually 
taken  part  in  carrying  the  goods,  I  believe  in  the  minds  of  many  of 
the  judges  there  would  be  no  doubt  that  he  had  had  a  joint  posses- 
sion with  the  thieves,  which  would  be  sufficient  to  convict  him  of 
the  present  charge;  and  as  he  accompanied  them,  and  lighted  them 
to  the  stable,  I  think  he  did  co-operate  with  them  in  transporting  the 
goods  as  much  as  if  he  had  helped  to  carry  them.  I  found  my 
opinion  on  the  law,  which  has  often  been  laid  down,  that  where 
goods  are  stolen,  and  the  removal  from  the  owner's  premises  is 
complete,  and  the  thief  afterw^ards  procures  somebody  to  assist  him 
in  removing  them  again  to  a  place  of  greater  security,  the  person 
who  so  removes  them  is  not  liable  to  be  convicted  of  larceny,  because 
by  the  first  removal  the  larceny  was  complete.  A  person  who  so  co- 
operates is  certainly  a  criminal  within  the  intention  of  the  law,  and 
I  think  that  the  law  is  strong  enough  to  reach  him  as  a  receiver  of 
stolen  goods.  That  is  one  ground  of  my  opinion ;  but  I  also  attach 
a  wider  meaning  to  the  word  "receive"  than  some  of  my  learned 
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brothers  are  disposed  to  give  to  it.  It  appears  to  me  that,  with 
reference  to  acts  of  felonious  receiving  or  taking,  the  rules  of  the 
civil  law  relating  to  possession  have  no  application.  Originally  the 
person  who  received  and  assisted  a  thief,  after  he  had  committed 
a  larceny,  was  held  to  be  an  accessary  after  the  fact ;  but  then  sev- 
eral statutes  were  passed,  in  consequence  of  the  imperfect  state  of 
the  law,  which  only  rendered  a  person  punishable  who  harbored  the 
thief.  By  those  statutes  the  guilty  receipt  of  the  stolen  property 
was  made  punishable;  and  I  think  that  the  word  '* receive,^'  as 
applied  to  the  goods,  ought  to  be  construed  with  reference  to  the 
other  offense  of  harboring  the  thief.  If  a  man  harbors  a  thief  with 
a  view  in  any  way  to  assist  his  escape,  he  is  guilty ;  and  so,  I  think, 
if  he  harbors  the  goods  for  tAe  purpose  of  assisting  the  thief,  he  is 
guilty  of  a  felonious  receiving  within  the  meaning  of  the  statute. 
If  the  owner  of  a  stable  authorizes  thieves  to  deposit  in  that  stable 
stolen  goods,  he  is  guilty  of  receiving  them.  That  proposition  by 
itself  would  probably  not  be  contested;  and  I  think  that,  if  he  au- 
thorizes the  thieves  to  go  into  the  stable  with  the  stolen  goods,  he  is 
not  the  less  a  receiver  because  the  thieves  stay  with  the  property. 
The  earlier  statutes  clearly  did  not  contemplate  a  bargain  or  consent 
to  the  transfer  of  the  stolen  property  as  essential  to  the  offense  of 
receiving ;  for  both  in  the  29  Geo.  II.  c.  30,  and  2  Geo.  III.  c.  28,  the 
crime  of  receiving  is  expressed  thus:  '* Every  person  who  shall 
privately  buy  or  receive  any  stolen  lead,  etc.,  by  suffering  any  door, 
window,  or  shutter  to  be  left  open  or  unfastened  between  sun-set- 
ting and  sun-rising,  for  that  purpose;'*  so  that  the  offense  there  con- 
templated involved  no  communication  with  the  thief  at  all  after  he 
had  possession  of  the  stolen  goods,  but  applied  to  the  practice  of 
leaving  open  a  place  of  deposit  previously  known  to  the  thieves. 
Such  a  case  is  certainly  within  the  mischief  of  the  statute;  and  in 
2  East  P.  C.  765  it  is  expressly  laid  down  ''that  in  order  to  con- 
stitute a  receiver,  generally  so  called,  it  is  not  necessary  that  the 
goods  should  be  actually  purchased  by  him;  neither  does  it  seem 
necessary  that  the  receiver  should  have  any  interest  whatever  in 
the  goods ;  it  is  sufficient  if  they  be  in  fact  received  into  his  posses- 
sion in  any  manner  malo  animo,  as  to  favor  the  thief.  •  •  • 
[Lord  Campbell,  C.  J.,  and  Williams  and  Cresswell,  JJ..  also  read  dis- 
senting opinions.]  Conviction  reversed.  R.  V.  Wiley,  4  Cox  C.  C. 
412,  20  L.  J.  m.  c.  4,  15  Jur.  134,  2  Den.  C.  C.  37,  T.  &  M.  367,  1  Eng. 
L.  &  Eq.  567, 1  B.  &  H.  582,  C.  445,  Ke.  361,  5  L.  643,  Mi.  895. 

(Ir.  C.  C.  R.,  1854.)  By  Servant.  On  conviction  of  receiving 
stolen  goods,  it  appeared  on  case  reserved,  that  Ellen  Connors  stole 
goods  and  brought  them  to  defendant's  shop,  who  ordered  her  ser- 
vant to  take  them  to  a  pawn  shop,  return  with  the  money,  and  give 
it  to  Connors,  which  was  done.  LEFROY,  C.  J.  •  •  •  It  ap- 
pears to  us  that  it  was  virtually  a  receiving  by  Mary  Miller,  inas- 
much as  her  servant,  by  her  order  and  direction,  received  the  goods 
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from  the  thief,  took  them  to  the  pawn  office,  and  brought  back  the 
money  to  the  thief.  This,  in  our  opinion,  was  virtually  as  much  a 
receiving  of  stolen  goods  as  if  her  own  hand,  and  not  that  of  her 
servant,  had  received  them.  No  question  can  be  raised  in  this  case 
involving  the  necessity  of  those  subtle  distinctions  taken  on  former 
occasions,  with  respect  to  the  continuance  of  the  possession  of  the 
goods  in  the  thief,  for  the  goods  here  were  clearly  transferred  to 
hands  which  were  virtually  those  of  Mary  Miller  herself.  No  ques- 
tion has  been  reserved  relative  to  the  sufficiency  of  the  evidence 
of  guiltv  knowledge.  •  •  •  Affirmed.  E.  v.  Miller,  6  Cox  C.  C. 
353,  B.  759. 

(Eng.  C.  C.  R.,  1855.)  By  One  Under  Control  of  Accused.  Smith 
was  convicted  of  receiving  a  watch  knowing  it  to  have  been  stolen. 
The  evidence  was  that  prosecutor  and  a  woman  went  to  a  public 
drinking  house  where  Smith  and  five  or  six  others  were;  that  prose- 
cutor heard  the  ring  of  his  watch  click,  immediately  missed  the 
watch,  and  accused  Smith  of  taking  it ;  that  a  policeman  was  called, 
and  partial  search  made  without  success;  that  an  hour  later  Smith 
came  to  the  room  where  prosecutor  and  the  woman  were,  and  asked 
how  much  he  would  give  for  return  of  the  watch,  was  told  £1,  and 
took  the  woman  with  him  to  his  room  to  get  it ;  where  she  found  H., 
who  was  at  the  drinking  house,  shortly  saw  the  watch  on  the  table, 
thought  it  must  have  been  put  there  by  H.,  and  that  it  was  not  there 
when  she  entered.  It  was  contended  that  there  was  no  proof  of 
possession  by  Smith.  The  recorder  told  the  jury  that  if  Smith  knew 
the  watch  was  stolen,  that  H.  had  it,  that  Smith  could  make  him 
deliver  it,  and  had  absolute  control  over  him,  thev  would  be  justi- 
fied in  finding  him  guilty.  LORD  CAMPBELL,  C.  J.  I  think 
that  conviction  was  right.  In  the  first  place  the  direction  of  the 
learned  recorder  was  unexceptionable.  According  to  the  decided 
cases  as  well  as  to  the  dicta  of  learned  judges,  manual  possession 
is  unnecessary.  If  we  were  to  hold  a  contrary  doctrine,  many  re- 
ceivers must  escape  with  impunity.  Then  it  has  been  held  in  de- 
cided cases,  including  R.  v.  Wiley,  2  Den.  Cr.  Ca.  37  [above],  that 
there  may  be  a  joint  possession  in  the  receiver  and  the  thief;  that 
is  the  ratio  decidendi  on  which  the  judgment  in  that  case  proceeds. 
Then,  was  not  there  ample  evidence  to  justify  the  jury  in  coming  to 
the  conclusion  at  which  they  arrived?  I  think  there  was.  •  •  • 
[Alderson,  B.,  Crowder,  J.,  Erie,  J.,  and  Piatt,  B.,  expressed  similar 
opinions.]  Conviction  affirmed.  B.  V.  Smith,  Dears.  494,  6  Cox  C. 
C.  554,  24  L.  J.  m.  c.  135,  1  Jur.  n.  s.  575,  3  W.  R.  484,  33  Eng.  L.  & 
Eq.  531,  B.  760,  1  B.  &  IL  576,  C.  442. 

(Eng.  C.  C.  R.,  1862.)  Ratification  of  wife's  Act.  Conviction  of 
receiving  stolen  goods  on  proof  that  the  wife  paid  the  thief  6d.  on 
receipt  of  the  goods  in  absence  of  the  husband,  who  afterwards  met 
the  thief  and  agreed  on  and  paid  the  balance.      BLACKBURN,  J. 
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The  principal  felon  left  the  stolen  property  with  the  wife  as  the 
husband's  servant,  but  the  court  below,  as  I  understand  the  case, 
doubted  whether  the  husband  could  be  found  guilty  of  feloniously 
receiving,  as  he  was  absent  at  the  time  when  the  goods  were  deliv- 
ered to  the  wife,  and  could  not  then  know  that  they  were  stolen.  It 
is  found  that,  as  soon  as  the  husband  heard  of  it,  he  adopted  and 
ratified  what  had  been  done,  and  that  as  soon  as  he  adopted  it  he 
had  a  guilty  knowledge ;  he  therefore  at  that  time  received  the  goods 
knowing  them  to  have  been  stolen.  BLEATING,  J.  I  am  of  the 
same  opinion.  The  case  finds  that  the  agreement  as  to  the  price  was 
not  complete  till  the  thief  and  the  husband  agreed.  I  think  there- 
fore that  the  receipt  was  not  complete  till  then,  and  that  the  con- 
viction was  right.  If  we  were  to  hold  that  the  conviction  was  not 
right,  the  consequences  would  be  very  serious.  WILDE,  B.  I 
read  the  case  as  showing  that  the  wife  received  the  goods  on  the 
part  of  the  prisoner,  her  husband,  and  that  act  of  hers  was  capable 
of  being  ratified  on  the  part  of  the  prisoner.  If  so,  that  makes  the 
first  act  of  receiving  by  the  wife  his  act.  •  •  •  [Mellor,  J.,  con- 
curred, and  Erie,  C.  J.,  gave  a  concurring  opinion.]  Conviction 
affirmed.  R.  v.  Woodward,  9  Cox  C.  C.  95,  L.  &  C.  122,  31  L.  J.  m  c. 
91,  8  Jur.  n.  s.  104,  5  L.  T.  686,  10  W.  R.  298,  B.  763,  C.  457,  Ke.  364, 
Mi.  898. 

That  the  intent  must  exist  at  the  time  of  the  act  to  make  It  criminal,  §S  141-2  (as 
to  larceny),  86. 

(Ark.  Sup.  Ct.,  1894.)  To  Hold  for  Reward.  Baker  was  con- 
victed of  receiving  stolen  goods  and  appealed.  He  contended  that 
conviction  of  receiving  stolen  goods  could  not  be  sustained  without 
proof,  that  he  intended  to  deprive  the  owner  of  the  specific  stolen 
property  received  by  him ;  and  the  fact  that  he  sought  to  get  money 
as  a  condition  to  the'  return  of  the  property  is  not  sufficient.  But 
the  court  held  that  if  the  jury  believed  from  the  evidence,  as  they 
well  might,  that  he  concealed  from  the  owner  the  fact  that  he  had 
the  property,  intending  to  defraud  him  into  paying  a  reward  for  it, 
the  offense  under  the  statute  was  made  out,  citing  R.  v.  OTDonnell, 
7  Cox  337,  Mi.  815;  C.  v.  Mason,  105  Mass.  163  [§  143]  ;  Berry  v.  S., 
37  Ohio  St.  227  [§  143].  Affirmed.  Baker  v.  S.,  58  Ark.  513,  25  S. 
W.  603. 

Ace.  P.  V.  Wiley.  8  HUl  (N.  Y.)  194,  C.  438.  Ml.  904. 

§  155.    "That  Shall  Be  Feloniously  Taken  or  Stolen." 

(Eng.  C.  C.  R.,  1855.)  Owner  Has  Thief  Sell.  Rogers  was  in- 
dicted for  stealing  and  Dolan  for  receiving  a  brass  casting,  the  goods 
of  Turner.  Rogers  pleaded  guilty  and  Dolan  was  convicted.  Turner 
found  the  goods  in  the  pockets  of  Rogers,  the  thief;  and  when  they 
were  given  up.  the  policeman  and  Turner  thought  they  might  catch 
the  receiver  of  such  goods  by  returning  them  to  the  thief  to  be  sold, 
which  was  accordingly  done.    Rogers  took  them  by  Turner's  direc- 
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tion  to  Dolan  's  shop,  and  gave  the  money  to  Turner.  On  these  facts 
it  was  contended  by  counsel  for  Dolan  and  held  by  the  court,  that  the 
conviction  of  Dolan  could  not  be  sustained ;  because  the  goods  ceased 
to  be  stolen  goods  within  the  meaning  of  the  statute  when  the  owner 
resumed  possession,  and  because  the  thief  acted  as  his  agent  in  mak- 
ing the  subsequent  sale.  Before  Lord  Campbell,  C.  J.,  Coleridge, 
Cresswell,  and  Williams,  J  J.,  and  Piatt,  B.  Conviction  quashed. 
R.  V.  Dolan,  6  Cox  Cr.  Cas.  449,  Dears.  436,  B.  765,  P.  316,  5  L.  658. 

(U.  S.  D.  C.  for  E.  Dist.  of  Wis.,  1875.)  Ordered  by  Owner  to 
Forward.  The  postoffice  at  Unionville,  Mo.,  was  broken  into  and 
stamps  to  amount  of  $150  taken  and  enclosed  in  parcel  addressed 
to  DeBare  at  Milwaukee,  but  the  robber  being  detected  and  arrested 
at  Quincy,  111.,  gave  an  order  to  the  postmaster  there  on  the  express 
office  at  Milwaukee,  by  which  that  postmaster  obtained  possession 
of  the  parcel;  after  which  the  U.  S.  authorities  ordered  him  to  en- 
close them  in  the  same  wrapper  and  send  them  forward  as  first 
directed.  This  was  done,  and  the  parcel  was  received  by  defendant. 
On  these  facts  Crawford  was  convicted  of  receiving  stolen  goods. 
He  moved  for  a  new  trial.  DYER,  J.  *  *  *  The  ownership 
of  these  stamps  was  in  the  United  States.  The  Quincy  postmaster 
was  an  agent  of  the  owner.  When  Crawford  surrendered  them  to 
this  agent  they  were  reclaimed  property  that  had  been  stolen,  but 
their  character  as  stolen  property  ceased  in  the  hands  of  the  post- 
master, so  far  as  the  subsequent  receiver  was  concerned.  The  moral 
turpitude  of  a  receiver  under  such  circumstances  may  be  as  great 
as  in  case  the  property  comes  directly  from  the  hands  of  the  thief, 
because  the  criminal  intent  on  his  part  exists  equally  in  both  cases. 
But  to  create  the  offense  which  the  law  punishes,  the  property  when 
received  must,  in  fact,  and  in  a  legal  sense,  be  stolen  property.  If 
these  stamps  were  received  by  the  defendant,  they  did  not,  when  re- 
ceived, upon  the  proof  made,  bear  this  character.  They  had  been 
captured  from  the  thief  by  the  owner,  and  the  act  of  forwarding 
them  to  the  alleged  receiver  was  the  act  of  the  owner.  •  •  • 
Motion  for  new  trial  granted.  U.  S.  V.  DeBare,  6  Biss.  358,  Fed. 
Cas.  No.  14,  935,  C.  426,  5  L.  662. 

(Eng.  C.  C.  R.,  1866.)  Same.  Passengers  left  luggage  at  the 
Arundel  station  on  the  Brighton  Ry.,  which  was  soon  stolen ;  and  the 
next  day  a  parcel  deposited  at  another  station  on  the  same  line,  for 
delivery  to  F.  Schmidt,  Brighton,  was  discovered  to  contain  part 
of  the  goods  stolen.  The  porter  in  charge  of  the  Brighton  station 
was  ordered  not  to  deliver  it  till  further  notice;  and,  knowing  it 
was  there,  told  one  who  called  for  it  that  it  had  not  arrived.  Next 
morning  he  took  it  to  the  place  addressed,  asked  defendant  if  her 
name  was  Schmidt;  and  being  told  it  was,  left  the  parcel  with  her, 
in  the  absence  of  her  husband.  Then  a  policeman  went  to  the  house, 
found  the  bundle  unopened,  and  arrested  the  prisoner.     On  con- 
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viction,  the  question  was  reserved  as  to  whether  the  goods  received 
by  her  had  lost  their  stolen  character.  MELLOR,  J.  1  agree  en- 
tireiy  with  my  brother,  Erie,  C.  J.,  and  think  the  conviction  was 
right.  The  indictment  rightly  alleges  the  property  to  have  been  in 
the  railway  company  at  the  time  it  was  stolen;  they  had  the  bail- 
ment of  it  from  the  true  owner.  Then  it  is  stolen  while  in  their 
custody,  and  the  next  step  is,  the  thieves  afterwards  send  a  portion 
of  it  by  the  same  railway  company  to  be  forwarded  to  the  receiver 
at  Brighton ;  so  that  the  railway  company  get  possession  of  this  part 
from  the  thieves  under  a  new  bailment.  'I'hen  the  policeman  exam- 
ines the  property  and  directs  it  not  to  be  forwarded  until  further 
orders ;  but  this  was  not  done  with  the  view  of  taking  possession  of 
it  or  altering  its  transit,  but  merely  to  see  whether  it  was  the  stolen 
property.  1  agree  with  Dolan's  case  [above],  but  in  the  present  case 
1  think  the  stolen  property  had  not  got  back  to  the  true  owner. 
KEATING,  J.  *  *  *  It  seems  conceded,  on  the  authority  of 
Dolan's  case,  that  if  the  property  had  got  back  again  for  any  time 
into  the  hands  of  the  true  owner,  the  conviction  would  be  wrong. 
It  is  said  that,  in  this  case,  the  owners  mentioned  in  the  indictment, 
the  railway  company,  were  not  the  real  owners,  whereas  in  Dolan's 
case  [above]  the  real  owner  intervened.  But  I  think  there  is  no 
distinction  in  principle  between  this  case  and  that.  The  railway 
company  are  alleged  in  the  indictment  to  be  the  owners  of  the  prop- 
erty, and  we  sitting  here  can  recognize  no  other.  •  •  •  LUSH, 
J.  I  agree  with  my  brothers,  Martin,  B.,  and  Keatiug,  J.,  and  think 
that  the  conviction  was  wrong.  I  think  that  the  goods  had  got  back 
to  the  owner  from  whom  they  had  been  stolen.  Had  the  railway 
companj'^  innocently  carried  the  goods  to  their  destination  and  de- 
livered them  to  the  prisoner,  the  felonious  receipt  would  have  been 
complete;  but  while  the  goods  are  in  their  possession,  having  been 
previously  stolen  from  them,  the  goods  are  inspected,  and  as  soon 
as  it  was  discovered  that  they  were  the  goods  that  had  been  stolen, 
the  railway  company  did  not  intend  to  carry  them  on  as  the  agents 
of  the  bailor;  the  forwarding  them  was  a  mere  pretense  for  the 
purpose  of  finding  out  who  the  receiver  was.  It  was  not  competent 
to  the  railway  company  to  say,  as  between  them  and  the  original 
bailor,  that  they  had  riot  got  back  the  goods.  They  were  bound  to 
hold  them  for  him.  In  afterwards  forwarding  the  goods  to  the 
prisoner,  the  company  was  using  the  transit  merely  as  the  means  of 
detecting  the  receiver.  [The  similar  opinions  of  Erie,  C.  J.,  and 
Martin,  B.,  are  omitted.]  Conviction  quashed.  R.  v.  Schmidt,  10 
Cox  C.  C.  172,  L.  R.  1  C.  C.  R.  15,  35  L.  J.  m.  c.  94,  12  Jur.  n.  s.  149, 
13  L.  T.  679,  14  W.  R.  286,  B.  769,  C.  421,  5  L.  653,  Mi.  885. 
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§  156.    ' 'Knowing  the  Same  to  be  Stolen. ' ' 

(Eng.  Assize,  1859.)  What  Knowledge.  Indictment  for  receiving 
the  queen's  lead,  knowing  it  to  be  stolen.  BRAMWELL,  B.  (to  the 
jury) .  The  knowledge  charged  in  this  indictment  need  not  be  such 
knowledge  as  would  be  acquired  if  the  prisoner  had  actually  seen 
the  lead  stolen ;  it  is  sufficient  if  you  think  the  circumstances  were 
such,  accompanying  the  transaction,  as  to  make  the  prisoner  believe 
that  it  had  been  stolen.  Guilty.  R.  v.  White,  1  F.  &  P.  665,  B.  778, 
C.  469. 

(Mass.  Sup.  Judicial  Ct.,  1886.)  Same — ^Embeuled  or  Stolen.  De- 
fendant was  convicted  of  receiving  old  iron,  knowing  it  to  have 
been  stolen  from  the  Boston  &  L.  Ry.  Co. ;  and  excepted.  FIELD, 
J  •  •  •  rpj^g  oflfense  of  receiving  stolen  property,  knowing  it 
to  have  been  stolen,  must  be  considered  as  distinct  from  the  oflfense 
of  receiving  embezzled  property  knowing  it  to  have  been  embezzled, 
Pub.  Sts.  c.  203,  §§  48,  51,  although  embezzlement  under  our  statutes 
has  been  held  to  be  a  species  of  larceny.  C.  v.  Pratt,  132  Mass.  246. 
The  punishments  of  the  two  offenses  may  be  different,  as  the  offense 
of  receiving  embezzled  goods  may  be  punished  by  a  fine  without 
imprisonment.  If  the  property  had  actually  been  stolen,  a  belief 
on  the  part  of  the  defendant  that  it  had  been  stolen  is  tantamount 
to  knowledge.  If  the  defendant  knew  all  the  facts  and  the  facts 
constituted  larceny  as  distinguished  from  embezzlement,  it  would 
be  no  defense  that  the  defendant  thought  that  the  facts  constituted 
embezzlement.  If  the  defendant  did  not  know  the  facts,  but  be- 
lieved from  the  circumstances  that  the  property  had  been  either 
embezzled  or  stolen,  and  it  had  been  actually  stolen,  it  was  compe- 
tent for  the  jury  to  find  the  defendant  guilty  of  the  offense  charged. 
The  second  request  for  instructions  was  therefore  rightly  refused. 
•  •  •  Exceptions  sustained.  0.  v.  Leonard,  140  Mass.  473,  4  N. 
E.  96,  54  Am.  Rep.  485,  B.  778,  C.  466. 

(111.  Sup.  Ct.,  1890.)  Proof  of  Knowledge.  Conviction  of  know- 
ingly receiving  a  stolen  ring  was  held  supported  and  warranted  by 
evidence  that  defendant  knew  the  value  oif  such  property,  purchased 
it  for  one-fourth  of  its  value,  from  an  ex-convict,  denied  having  re- 
ceived it,  lied  as  to  how  he  had  disposed  of  it  when  it  was  shown 
that  he  had  had  it,  and  finally  offered  to  produce  it  for  a  reward  and 
produced  it  when  arrested.  Judgment  affirmed.  Huggins  v.  S.,  135 
m.  243,  25  N.  E.  1002,  25  Am.  St.  Rep.  357. 

(Miss.  Sup.  Ct.,  1889.)  Same.  A  conviction  for  receiving  car 
brasses,  knowing  them  to  be  stolen,  was  upheld  where  it  appeared 
that  defendant,  a  junk  dealer,  after  the  theft,  in  an  interview  with 
some  of  the  railroad  company's  employees  and  the  chief  of  police, 
denied  all  knowledge  of  the  brasses,  which  were  marked  with  the 
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company's  initials;  that  afterwards  these  brasses  were  discovered 
labeled  with  defendant's  shipping  mark,  who  then  acknowledged 
that  he  had  shipped  them;  and  that  the  foreman  of  the  railroad 
company 's  shops  nad  warned  defendant  not  to  buy  any  car  brasses^ 
as  some  had  been  niissmg  from  time  to  time.  Affirmed.  Frank  y. 
S.,  67  Miss.  125,  6  So.  842,  Mi.  901. 

(Tex.  Ct.  of  Crim.  App.,  1892.)  Same.  Murio  was  convicted  of 
receiving  stolen  goods  worth  $20.  Three  witnesses  testified  that  one 
Nestoro  was  indebted  to  defendant  and  told  him  he  had  some  coffee 
taken  on  a  debt,  that  defendant  could  sell  on  commission  to  pay 
himself ;  and  that  Nestoro  delivered  it  for  that  purpose.  It  was  not 
denied  that  the  coffee  was  stolen  from  the  I.  &  6.  N.  Ry.  depot,  but 
Nestoro  denied  delivering  it.  The  only  question  was  suiHciency  of 
the  testimony  to  sustain  the  conviction.  The  court  held  that  guilty 
knowledge  at  the  time  of  receiving  was  essential  to  a  conviction; 
but  that  if  the  defendant  received  the  goods  under  circumstances 
sufficient  to  satisfy  a  man  of  ordinary  prudence  and  caution  that 
they  were  stolen,  guilty  knowledge  might  be  inferred;  and  in  this 
case  the  facts  that  defendant  asked  Nestoro  where  he  got  the  coffee, 
received  it  at  night  unboxed,  arranged  the  packages  in  the  form  of 
a  bed,  and  covered  them,  were  circumstances  ample  to  justify  the 
verdict.  Affirmed.  Murio  v.  S.,  31  Tex.  App.  210,  20  S.  W.  356, 
P.  315,  Kn.  292. 

(Iowa  Sup.  Ct.,  1895.)  Suspicion.  There  was  held  to  be  no  error 
in  trial  for  receiving  stolen  goods,  in  instructing  the  jury,  as  fol- 
lows: ''If  you  find  that  all  the  facts  and  circumstances  surround- 
ing the  receiving  of  the  goods  by  defendant  were  such  as  would 
reasonably  satisfy  a  man  of  defendant's  age  and  intelligence  that 
the  goods  were  stolen,  or  if  he  failed  to  follow  up  such  inquiry  so 
suggested,  for  fear  he  would  learn  the  truth  and  know  that  the 
goods  were  stolen,  then  the  defendant  should  be  as  rigidly  held  re- 
sponsible as  if  he  had  actual  knowledge."  Affirmed.  S.  v.  Fener- 
haken,  96  Iowa  299,  65  N.  W.  299. 


§  157.    ''Shall  be  Taken  and  Deemed  an  Accessory.'' 

(N.  Car.  Sup.  Ct.,  1852.)  Naming  Principal — ^Receiving  from  Re- 
ceiver. Ives  was  convicted  of  receiving  a  barrel  of  tar  and  a  bale 
of  cotton,  knowing  them  to  have  been  stolen.  He  appealed.  PEAR- 
SON, J.  •  *  *  A  receiver  of  stolen  goods  is  made  an  accessary 
by  the  statute  of  Anne;  and  it  is  provided,  by  another  section  of 
that  statute,  that,  if  the  principal  felon  escapes  and  is  not  amenable 
to  the  process  of  the  law,  then  such  accessory  may  be  indicted,  as 
for  a  misdemeanor.  This  statute  was  so  construed  as  to  require,  in 
the   indictment   for  a  misdemeanor,   an   averment  that  the   prin- 


616  OFFENSES  AGAINST  PROPERTY.  {  157. 

cipal  felon  was  not  amenable  to  the  process  of  the  law.  Poster,  373. 
Our  statute,  Rev.  Stat.  c.  34,  §§  53  and  54,  is  taken  from  the  statute 
of  Anne,  and  has  received  a  similar  construction.  Groff's  case,  1 
Mur.  (5  N.  C.)  270,  and  see  the  remarks  of  Henderson,  judge,  in 
Good's  case,  1  Hawks  (8  N.  C.)  463.  The  objection  taken  to  the 
indictment,  is  the  absence  of  an  averment,  that  the  principal  felon 
is  not  amenable  to  the  process  of  the  law ;  and  it  is  insisted  that,  as 
the  principal  fel^n  is  alleged  to  be  some  person  to  the  jurors  un- 
known, it  could  not  be  averred  that  he  had  **  escaped  and  eluded 
the  process  of  the  law,"  in  the  words  used  by  our  statute,  and  it 
v/as  urged  that  the  statute  did  not  apply  to  a  case  of  the  kind.  The 
attorney  general  in  reply  took  the  position,  that  the  averment  that 
the  principal  felon  was  some  person  to  the  jurors  unknown,  neces- 
sarily included  and  amounted  to  an  averment,  that  he  had  escaped 
and  eluded  the  process  of  the  law,  so  as  not  to  be  amenable  to  jus- 
tice. This  would  seem  to  be  so;  but  we  give  no  definite  opinion, 
because  there  is  another  defect  in  the  count,  which  is  clearly  fatal. 
After  averring  that  the  cotton  and  tar  had  been  stolen  by  some  per- 
son to  the  jurors  unknown,  the  indictment  proceeds:  ** Afterwards, 
etc.,  the  said  Josiah  Ives,  the  said  bale  of  cotton  and  the  said  barrel 
of  tar  feloniously  did  have  and  receive,  well  knowing  the  said  bale 
of  cotton  and  barrel  of  tar  to  have  been  theretofore  feloniously 
stolen/'  etc.  There  is  no  averment  from  whom  the  defendant  re- 
ceived the  cotton  and  tar.  We  cannot  imply  that  he  received  them 
from  the  person  who  stole  them.  It  may  be  that  he  received  them 
from  some  third  person ;  and  this  question  is  presented :  A  steals 
an  article,  B  receives  it,  and  C  receives  it  from  B.  Does  the  case 
fall  within  the  statute?  We  think  not.  The  statute  obviously  con- 
templates a  case  where  goods  are  received  from  the  person  who 
stole  them ;  he  is  termed  the  principal  felon.  In  the  case  put  above, 
A  is  the  principal  felon,  B  is  his  accessory,  but  C  is  a  receiver  from 
A  receiver — an  accessory  of  an  accessory.  In  fact,  it  cannot  be  said 
whether  A  or  B  is  the  principal  felon  in  regard  to  him.  The  statute 
does  not  provide  for  such  a  case.  It  makes  the  receiver  an  acces- 
sory;  and  in  case  the  principal  is  not  amenable  to  the  process  of  law, 
such  accessory  may  be  prosecuted  as  for  a  misdemeanor.  Conse- 
quently it  is  necessary  to  point  out  the  principal,  and  the  matter  is 
involved  in  the  doctrine  of  ** principal  and  accessory.''  This  and 
many  other  omissions  are,  in  England,  remedied  by  the  statutes, 
W.  III.  and  G.  II.,  by  which  '*the  act  of  receiving"  is  made  a  sub- 
stantive felony  without  reference  to  the  person  who  stole.  •  *  • 
Judgment  reversed  and  arrested.  S.  v.  Ives,  13  Ired.  (35  N.  C.)  338, 
B.  775.  C.  460. 

Aco.  U.  S.  V.  DeBare,  6  BLss.  358,  Fed.  Cas.  14. 935.  5  L.  66S. 

(Neb.  Sup.  Ct.,  1883.)  Same.  LAKE,  C.  J.  The  plaintiflf  in 
error  stands  convicted  of  receiving  stolen  goods,  and  he  seeks  to 
reverse  the  judgment.     *     •     *     In  this  state,' the  receiving  or  buy- 


I  168.  CHEATING  AT  COMMON  LAT 

ing  of  stolen  goods  is  not  an  accessory,  but  a 
as  will  be  seen  by  reference  to  the  statute  by  ti 
Crim.  Code,  §  116,  provides  that  *  *  if  any  person 
any  goods  or  chattels,  of  the  value  of  $35  or  up 
stolen  or  taken  by  robbers  with  intent  to  def rax 
•    every  person  so  offending  shall  be  imprisoned 
not  more  than  seven  years,  nor  less  than  one  yeai 
jury  found  the  value  of  the  stolen  property,  vi 
Jot  of  copper  and  brasses,  to  be  $50;  and  this  fi 
fied  by  the  evidence.     •     •     •    The  prisoner  b 
it  from  one  Bierbaum,  but  from  whom  the  latter 
shown.    Therefore,  the  point  is  made  that  inas 
shown  affirmatively  that  Bierbaum  stole  the  pre 
of  it  from  him  was  not  within  the  statute.    In  ( 
make  the  crime  of  receiving  stolen  property,  it 
it  was  received  from  the  person  guilty  of  the  la: 
another  receiver;  and  in  support  of  this  view 
1  Whart.  Cr.  L.  (8  Ed.)  §  990;  2  Bish.  C.  L.  §  11 
C.  L.  §  147.    The  first  of  these  citations  does  not 
taken;  and  even  the  other  two,  although  seem 
look  to  the  text  of  the  works  alone,  in  view  of 
do  not,  as  will  appear  from  an  examination  of  t) 
by  the  authors  in  support  of  that  doctrine.    One 
Ives  [above],  13  Ired.  338,  was  decided  under  i 
the  court  said,  contemplated  a  receiving  of  the  {i 
son  who  stole  them,  who  was  the  principal  felon, 
these  cases  have  no  application  here.     *     *     • 
8.,  14  Neb.  1, 14  N.  W.  543. 

Aco.  Kirby  v.  U.  S.,  174  U  S.  47.  19  Sup.  Ct.  Rep.  574.  43  L.  Ed.  89; 
SO  So.  765;  CampbeU  v.  S.  (1895  Miss.),  17  So.  441;  Curran  v.  S..  12  Wj( 
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§158.    Defined,  etc.    ''The  common  law  cheat 

understood,  though  practically  it  is  nearly  supei 

utes  against  false  pretenses.    It  is  a  fraud  wroii 

symbol  or  token  of  a  nature  against  which  comm<i 

guBTdf  to  the  injury  of  one  in  any  pecuniary  inti 

L.  571.    See  also,  to  same  effect,  C.  v.  Warren, 
by  lies;  R.  v.  Wilders  and  R.  v.  Wheatley,  §! 
R.  V.  Bower,  §  16,  selling  inferior  gold  chain  for 
by  false  weights  and  measures  (R.  v.  Bnrgaine,  1 
false  dice   (R.  v.  Maddocke,  2  Rolle  107;  Leese 
497),  were  held  to  be  indictable  common  law  che 
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rOBGEKY. 

§169.  Deflnition.  "Forgery  is  a  Bpecies  of  common-law  cheat, 
which  early  was  separated  from  the  rest  under  this  distinctive  name; 
and  it  includes  as  well  the  onsaocessful  attempt  as  the  accomplished 
fraud.  It  is  the  false  making  or  materially  altering,  with  intent  to 
defraud,  of  any  writing  which,  if  genuine,  might  apparently  he  of 
some  legal  efflcaqr,  or  the  foundation  of  a  legal  liability."  2  Bish. 
New  Crim.  L.  §  S72. 


§  160.    "It  Includes  as  Well  the  Unsuccessful  Attempt." 

(Eng.  King's  Bench.  1726.)  What  Instrument — Publication — 
Actual  Fraud  Shown.  Ward,  being  chargeable  to  deliver  315%  tons 
of  alum  to  Duke  Bdmuod,  fabricated  a  schedule,  and  indorsed  upon 
it  a  direction  to  himself  in  the  name  of  the  duJie,  to  charge  660'^ 
tons  of  alum  to  Ibe  duke's  account,  part  of  the  quantity  mentioned 
in  the  schedule ;  and  nut  of  the  proceeds  of  sales  of  alum  in  Ward 's 
hands,  to  pay  himself  £10  for  every  ton  according  to  agreement, 
and  for  so  doing  the  indorsement  should  be  his  (Ward's)  di8chari;e. 
This  was  held  forgery  at  common  law.  In  answer  to  an  objection 
taken  in  arrest,  that  no  publication  of  the  instrument,  or  actual 
fraud  upon  the  duke,  was  averri^d  in  the  information,  the  court  said 
that  the  crime  was  complete  by  the  act  of  forgery;  publication  or 
actual  fraud  were  not  necessary ;  but  it  was  sufficient  that  the  duk6 
might  have  been  defrauded.  An  objection  in  arrest  was  also  taken, 
that  the  information  did  not  allege  that  at  the  time  of  making  the 
writing  he  was  bound  to  deliver,  and  so,  perhaps,  nobody  prejudiced. 
This  time  was  held  sufficiently  certain,  and  the  information  was  sus- 
tained against  every  objection.  B.  v.  Word,  2  L.  Raym.  1461,  1466, 
1469,  2  Strange  747,  2  East  P.  C.  861.  Mi.  932. 

Tbis  Is  ■  teadlng  oase.  It  UDderwsDt  great  eiBmlnaclon  ■nd.  In  ibe  ooune  of  Che  lUaeaa- 
slon.  klmoat  everj  authorltj  upon  oommou'law  forgeries,  then  eilant,  appears  to  have  been 
aonsldered. 

§161.    "It  is  the  False  Making." 

Bj  IddoceDt  asent:    Qregory  t.  8.,  71.    Svparatelf  b;  sevtral :    R  v.  BiDgle;.  i  H, 

(Eng.  C.  C.  R.,  1772,)  Fictitious  Name.  Charles  Loekett  was 
convicted  of  knowingly  uttering  a  forged  order  for  the  payment  of 
money  in  these  words:  "Messrs.  Neal,  Fordyee  &  Down,  pay  to 
William  Hopwood  or  bearer  £16  Is.  6d.  Rt.  Vennest,"  with  intent  to 
defrand  John  Scoles.  The  case  was  that  the  prisoner  applied  to 
Seole.s,  a  colorman,  and  agreed  to  purchase  goods  to  the  .tmoimt  of 
£10  6d..  which  he  was  to  send  for.    Tic  came  again,  pr.'tending  to 
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be  in  a  hurry,  and  presented  this  note,  which  he  said  was  a  good  one, 
and  Seoles  gave  him  £6  10s.,  being  the  difference.  No  such  person 
as  Rt.  Vennest  kept  cash  with  Neal  &  Co.,  nor  did  it  appear  that 
there  was  any  such  man  existing.  The  question  submitted  to  the 
judges  was,  whether  this  were  an  order  within  the  statute  7  (Jeo.  2, 
c.  22,  being  in  the  name  of  a  fictitious  person?  the  doubt  arising  on 
what  is  said  in  Mitchell's  Case,  Foster  C.  L.  119.  The  judges,  after 
very  long  consideration,  at  last  agreed,  in  Trin.  term,  1774,  that  this 
was  forgery.  They  thought  it  quite  immaterial  whether  such  a  man 
as  Vennest  existed  or  not ;  or  if  he  did,  whether  he  had  kept  cash  at 
the  banking  house  of  Neal  &  Co.,  it  was  sufficient  that  the  order 
assumed  those  facts,  and  imparted  a  right  on  the  part  of  the  drawer 
to  direct  such  a  transfer  of  his  property.  B.  v.  Lockett,  2  East  P.  C. 
940,  1  Leach  C.  C.  (Ed.  3)  Case  53,  C.  498,  Mi.  939. 

Aoo.  P.  ▼.  Warner,  104  BAloh.  887,  (18  N.  W.  406.  Compare  O.  v.  Drew,  1 171.  banking  In  falae 
name.    Having  dies  to  stamp  coins:    R.  ▼.  Sutton,  |  lu    B.  ▼.  Heath.  S  10. 

(Eng.  C.  C.  R.,.  1777.)  Same.  On  indictment  for  forgery,  the  jury 
found  that  Tuft  picked  a  bill  of  exchange  and  other  property  out 
of  the  pocket  of  the  owner,  and  took  the  bill  to  a  banker  to  be 
changed ;  and  the  clerk,  knowing  the  bill  to  be  good,  said  he  could 
not  pay  it  till  indorsed  by  the  person  presenting  it  for  payment; 
whereon  defendant  indorsed  it  ''John  Williams,"  and  obtained  the 
cash  for  it.  The  judges  were  unanimously  of  opinion  that  this  was 
forgery,  though  the  fictitious  signature  was  not  necessary  to  obtain 
the  money,  and  his  intent  in  writing  a  false  name  was  probably  to 
conceal  himself,  yet  the  owner  thereby  lost  the  chance  of  tracing 
his  property  and  the  discounter  his  indorser.  B.  v.  Toft,  1  Leach 
C.  C.  (Ed.  3)  Case  88,  C.  500. 

Approved  R  v.  Marsha]!  (1804),  Kussell  &  R  75,  C.  497. 

(Ore.  Sup.  Ct.,  1890.)  Same.  Ed.  Wheeler  drove  a  team  of  horses 
up  in  front  of  Milner's  office,  applied  for  a  loan  of  $85.50,  and  offered 
to  give  a  mortgage  on  the  team  to  secure  it.  Milner  did  not  know 
him,  but  looked  at  the  team  and  then  drew  up  the  note  for  the 
amount  desired,  which  Wheeler  signed  **John  Williams,*'  and  there- 
on obtained  the  $85.50.  Conviction  of  forgery  on  allegation  and 
proof  of  these  facts  was  affirmed  on  appeal  after  reviewing  the  deci- 
sions at  some  length.  S.  v.  Wheeler,  20  Ore.  192,  25  Pac.  394,  23  Am. 
St.  Rep.  119,  10  L.  R.  A.  779. 

(Tex.  Ct.  of  Cr.  App.,  1893.)  Name  of  Dead  Han.  Appellant 
was  convicted  of  forgery.  DAVIDSON,  J.  •  •  •  It  is  con- 
tended, inasmuch  as  Hathaway  was  dead  at  the  time  his  name  was 
signed  to  the  check,  that  therefore  the  making  of  the  false  instru- 
ment cannot  constitute  the  crime  of  forgery.  The  authorities  do  not 
sustain  this  position.  On  the  other  hand,  so  far  as  we  have  been 
able  to  ascertain,  the  contrary  doctrine  has  been  held  to  be  the  cor- 


620  OFFENSES  AGAINST  PROPERTY.  I  16L 

rect  one,  and  adhered  to  wherever  the  question  has  been  adjudicated. 
Henderson  v.  S.,  14  Tex.  503 ;  BUlings  v.  S.,  107  Ind.  77,  6  N.  E.  914 ; 
2  Bish.  Cr.  L.  §  543,  and  notes.  It  has  also  been  held  that  he  who 
signs  the  name  of  a  person  who  had  or  has  no  legal  capacity  to  make 
the  instrument  is  guilty  of  forgery.  P.  v.  Krummer,  4  Parker  Cr.  R. 
(N.  Y.)  217.  *  *  •  Affirmed.  Brewer  v.  S.,  32  Tex.  Cr.  R.  74, 
22  S.  W.  41,  40  Am.  St.  Rep.  760. 

(Eng.  C.  C.  K.,  1847.)  Assumed  Authori^  to  Sign.  The  prisoner 
indorsed  a  bill  of  exchange,  **per  procuration,  Thomas  Tomlinson, 
Emanuel  White. ' '  He  had  no  authority  to  make  the  indorsement, 
but  the  twelve  judges  held  unanimously  that  the  act  was  no  forgery. 
R.  V.  White,  2  Cox  C.  C.  210,  1  Den.  C.  C.  208,  2  Car.  &  K.  404,  C.  495. 

Ace.  S.  y.  Taylor,  46  La.  Ann.  1332, 10  So,  190,  49  Am.  St.  R.  351,  S5  L.  R.  A.  fi91. 

(Mass.  Sup.  Judicial  Ct.,  1858.)  Pretended  Authority  to  Sign. 
Indictment  for  forging  a  note,  signed  **Schouler,  Baldwin  &  Co." 
by  defendant.  It  was  proved,  that  the  note  was  given  in  payment 
of  an  overdue  note  of  defendant;  that  in  reply  to  inquiry  at  the 
time  of  signing  it,  he  said  the  firm  consisted  of  himself  and  William 
Schouler;  and  that  in  fact  if  such  partnership  ever  existed  it  had 
been  dissolved  before  the  note  was  given.  Defendant  was  convicted 
and  excepts.  The  question  was  whether  so  executing  the  note  with 
intent  to  defraud  was  forgery.  THOMAS,  J.  *  *  *  It  would 
be  difficult  perhaps  by  a  single  definition  of  the  crime  of  forgery  to 
include  all  possible  cases.  Forgery,  speaking  in  general  terms,  is 
the  false  making  or  material  alteration  of  or  addition  to  a  written 
instrument  for  the  purpose  of  deceit  and  fraud.  It  may  be  the 
making  of  a  false  writing  purporting  to  be  that  of  another.  It  may 
be  the  alteration  in  some  material  particular  of  a  genuine  instru- 
ment by  a  change  of  its  words  or  figures.  It  may  be  the  addition  of 
some  material  provision  to  an  instrument  otherwise  genuine.  It 
may  be  the  appending  of  a  genuine  signature  of  another  to  an  instru- 
ment for  which  it  was  not  intended.  The  false  writing,  alleged  to 
have  been  made,  may  purport  to  be  the  instrument  of  a  person  or 
firm  existing  or  of  a  fictitious  person  or  firm.  It  may  be  even  in 
the  name  of  the  prisoner,  if  it  purports  to  be,  and  is  desired  to  be 
received  as  the  instrument  of  a  third  person  having  the  same  name. 
•  *  *  The  writing  alleged  to  be  forged  in  the  case  at  bar  was 
the  handwriting  of  the  defendant,  known  to  be  such  and  intended 
to  be  received  as  such.  It  binds  the  defendant.  Its  falsity  consists 
in  the  implication  that  he  was  a  partner  of  Schouler  and  authorized 
to  bind  him  by  his  act.  This,  though  a  fraud,  is  not,  we  think,  a 
forgery.  •  *  •  Exceptions  sustained.  C.  V.  Baldwin,  11  Gray 
197,  71  Am.  Dec.  703,  C.  495,  F.  319,  Kn.  294,  Mi.  940. 

(Pa.  Sup.  Ct.,  1853.)  Signature  Induced  by  Fraud.  Indictment 
for  forgery.      BLACK,  C.  J.    The  defendant  wrote  a  note  payable 
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to  himself,  for  $141,  and  got  an  illiterate  man  to  sign  it,  by  falsely 
and  fraudulently  pretending  that  it  was  for  $41  only.  On  a  special 
verdict  finding  these  facts,  the  court  gave  judgment  in  favor  of  the 
accused.  The  act  was  a  forgery  according  to  all  the  text  writers  on 
criminal  law,  from  Coke  to  Wharton.  But  their  doctrine  is  not 
sustained  by  the  ancient  English  cases,  and  is  opposed  by  the  mod- 
ern ones.  Only  three  American  decisions  were  cited  on  the  argu- 
ment; and  we  take  it  for  granted  that  there  are  no  others  on  the 
point.  Two  of  these,  Putnam  v.  Sullivan,  4  Mass.  45,  3  Am.  Dec.  206, 
and  Hill  v.  S.,  1  Yerger  (9  Tenn.)  76,  24  Am.  Dec.  441,  are  wholly 
with  the  defendant;  and  the  other,  S.  v.  Shurtliff,  18  Me.  371,  sup- 
ports the  argument  of  the  commonwealth's  counsel.  The  weight 
of  the  judicial  authorities  is  in  favor  of  the  opinion  that  this  is  no 
forgery.  We  think  that  the  arguments  drawn  from  principle,  and 
the  reason  of  the  thing,  preponderate  on  the  same  side.  It  must  be 
admitted  that,  in  morals,  such  an  imposture  as  this  stands  no  better 
than  the  making  of  a  false  paper.  But  even  a  knave  must  not  be 
punished  for  one  oflFense  because  he  has  been  guilty  of  another. 
Forgery  is  the  fraudulent  making  or  altering  of  a  writing  to  the 
prejudice  of  another's  right.  The  defendant  was  guilty  of  the 
fraud,  but  not  of  the  making.  The  paper  was  made  by  the  other 
person  himself,  in  prejudice  of  his  own  right.  To  complete  the 
offense,  according  to  the  definition  is  requires  a  fraudulent  intent 
and  a  making  both.  The  latter  is  innocent  without  the  former,  and 
the  former,  if  carried  into  effect  without  the  latter,  is  merely  a 
cheat.  If  every  trick,  or  false  pretense,  or  fraudulent  act  by  which 
a  person  is  induced  to  put  his  name  to  a  paper  which  he  would  not 
otherwise  have  signed,  is  to  be  called  a  forgery,  where  shall  we 
stop,  and  what  shall  be  the  rule?  Is  it  forgery  to  take  a  note  for  a 
debt  known  not  to  be  due?  Or  to  procure  a  deed  for  valuable  land 
by  fraudulently  representing  to  the  ignorant  owner  that  it  is 
worthless;  or  to  get  a  legacy  inserted  in  a  will  by  imposing  on  a 
weak  man  in  his  illness?  All  these  would  be  frauds — frauds  per- 
petrated for  the  purpose  of  getting  papers  signed — as  much  as  that 
which  was  committed  in  this  case.  But  no  one  thinks  they  are 
forgeries.  •  •  •  Affirmed.  C.  V.  Sankey,  22  Pa.  St.  390,  60 
Am.  Dec.  91,  Mi.  943. 

(Eng.  C.  C.  R.,  1865.)  False  Entry  by  Bookkeeper.  Habeas 
corpus  on  application  for  extradition.  Windsor  was  clerk  in  a  New 
York  bank,  and  was  charged  with  embezzling  large  sums  of  that 
bank's  money  and  making  false  entries  in  the  books  to  conceal  his 
crime.  BLACKBURN,  J.  •  •  •  The  only  power  that  the 
extradition  treaty  gives  to  surrender  a  prisoner  is  that  derived  from 
the  statute ;  and  that  statute,  as  far  as  I  see,  does  not  enact  that  all 
fugitives  from  justice  shall  be  given  up,  but  only  those  who  have 
committed  certain  enumerated  crimes — it  provides  for  the  delivery 
of  any  person  charged  with  the  crime  of  murder,  assault  with  intent 
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to  commit  murder,  the  crime  of  piracy,  arson,  robbery,  and  forgery ; 
these,  both  in  the  treaty  and  the  statute  passed  to  give  effect  to  it, 
are  the  defined  cases  given  by  those  high  contracting  parties  to  the 
treaty  on  which  to  deliver  over  prisoners  to  each  other.  Now  the 
charge  that  is  made  out  against  this  person  is  that  he,  being  a  clerk 
in  a  bank,  did  steal  a  large  sum  of  money,  and  in  order  to  conceal  it 
did  make  an  entry  in  a  book,  which  entry,  as  I  make  it  out,  was  an 
entry  stating  on  his  behalf  that  a  certain  quantity  of  specie  had 
been  deposited  in  the  vaults,  whereas,  in  point  of  fact,  the  state- 
ment was  wilfully  and  fraudulently  false,  with  the  intention  to  con- 
ceal and  embezzle.  But  though  he  was  guilty  of  that  crime,  it  did 
not  amount  to  forgery.  Forgery  is  the  false  making  of  an  instru- 
ment purporting  to  be  that  which  it  is  not ;  it  is  not  the  making  of 
an  instrument  which  purports  to  be  what  it  really  it,  but  which  con- 
tains false  statements.  Telling  a  lie  does  not  become  a  forgery  be- 
cause it  is  reduced  into  writing.  The  guilt  of  the  thing  which  he 
has  done  is  by  no  means  more  than  that.  He  has  not  made  any 
statement  that  is  purported  to  be  made  by  the  authority  of  any  per- 
son on  behalf  of  that  person.  Now  this  man  has  made  a  false  state- 
ment, falsely  stating  a  fact  which  purports  to  be  what  it  is.  It  is 
quite  true  that  the  state  of  New  York  by  statute  has  enacted  that 
those  guilty  of  this  offense  shall,  on  conviction,  be  deemed  guilty  of 
forgery  in  the  third  degree.  I  pass  by,  without  entering  into  them, 
the  various  observations  that  have  been  made  to  show  that  this  did 
amount  to  this  crime  within  the  New  York  state;  T  am  inclined  to 
think  it  would  be  certainly  a  crime  in  the  New  York  state.  But 
then  if  this  is  not  forgery,  how  does  the  fact  that  the  local  state  of 
New  York  in  the  United  States  has  declared  in  effect  that  he  shall 
be  deemed  guilty  of  forgery,  make  it  forgery  within  the  meaning 
of  the  extradition  statute?  That,  I  think,  we  cannot  do.  •  •  • 
Cockbum  and  Shee,  JJ.,  concurred.  Petitioner  released.  Ex  Parte 
Windsor,  10  Cox  C.  C.  118,  6  B.  &  S.  522,  34  L.  J.  m.  c.  163,  11  Jnr. 
n.  s.  807,  12  L.  T.  307,  C.  493. 

(Mass.  Sup.  Judicial  Ct.,  1873.)  True  Name  With  Intent  to  Cheat. 
Foster  was  indicted  for  uttering  a  forged  note  signed  ** Little  &  Co." 
He  was  indebted  on  notes  for  a  large  amount  to  one  Chaddock. 
There  was  a  Little  &  Co.  in  Boston,  of  known  financial  standing, 
doing  a  large  manufacturing  business.  There  was  also  a  George  P. 
Little,  who  had  done  a  brokerage  business  in  a  small  way  and  had 
sometimes  done  business  under  the  name  of  Little  &  Co.  Foster 
gave  him  $10  to  sign  a  large  note,  by  the  name  of  Little  &  Co. ;  and 
Little  testified  that  he  knew  of  no  fraudulent  purpose.  When  Chad- 
dock  called  to  adjust  his  accounts,  Foster  gave  his  this  note,  and  for 
it  obtained  return  of  other  notes  of  his  and  some  stock,  at  the  same 
time  representing  that  the  note  was  executed  by  the  Little  &  Co. 
doing  a  large  manufacturing  business  in  Boston.  The  court  refused 
to  instruct  that  if  the  note  was  signed  by  Geo.  P.  Little,  and  he  had 
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done  business  as  Little  &  Co.,  Foster  could  not  be  convicted  of  utter- 
ing a  forged  paper,  however  false  his  statements  concerning  it  may 
have  been.  The  jury  found  him  guilty,  and  on  exceptions  the  judg- 
ment was  affirmed.  The  court  said:  ** Forgery  is  not  necessarily 
counterfeiting.  *  •  •  It  matters  not  by  whom  the  signature  is 
attached,  if  it  be  not  attached  as  his  own.  If  the  note  is  prepared 
for  the  purpose  of  being  fraudulently  used  as  the  note  of  another 
person,  it  is  falsely  made.  Ihe  question  of  forgery  does  not  depend 
upon  the  presence  upon  the  note  itself  of  the  indicia  of  falsity.  If 
extrinsic  circumstances  are  such  as  to  facilitate  the  accomplishment 
of  the  cheat  without  the  aid  of  any  device  in  th^  note  itself,  the 
preparation  of  a  note  with  intent  to  take  advantage  of  those  circum- 
stances and  use  it  falselv  is  'making  a  false  instrument.'  *'  C.  v. 
Poster,  114  Mass.  311,  19 'Am.  Rep.  353,  C.  503. 

(Cal.  Sup.  Ct.,  1900.)  Same.  Edwin  Geddes  had  a  deposit  by  the 
name  of  '  *  E.  Geddes ' '  in  the  Fresno  Loan  &  Sav.  Bank  when  it  sus- 
pended, and  he  assigned  the  account  to  the  First  Nat.  Bank  for  col- 
lection. Later  Rushing  obtained  from  one  Elmer  Geddes  a  power 
of  attorney  signed  and  acknowledged  by  the  name  of  **E.  Geddes'* 
by  virtue  of  which  Rushing  assigned  the  deposit  to  one  Levy  for 
65  cents  on  the  dollar,  much  less  than  its  value,  received  from  him 
a  check  for  the  amount,  $1,103.70,  payable  to  the  order  of  **E. 
Geddes,"  and  on  the  check  obtained  the  money,  indorsing  it  **E. 
Geddes,  by  his  attorney  in  fact,  W.  E.  Rushing."  Being  convicted 
of  uttering  a  forgery  and  being  denied  a  new  trial,  Rushing  ap- 
pealed; and  the  judgment  was  affirmed.  The  court  said  that  the 
jury  having  found  that  he  knew  Elmer  Geddes  who  gave  the  power 
of  attorney  had  no  interest  in  the  account,  he  was  guilty  of  the 
offense  charged.  P.  v.  Rushing,  130  Cal.  449,  62  Pac.  742,  80  Am. 
St.  Rep.  141. 


§162.    ''MateriaUy  AlteriEg." 

(Minn.  Sup.  Ct,  1895.)  Middle  Initial.  An  indictment  for  forgery 
alleged  that  Marion  F.  Higgins  agreed  by  contract  signed  **M.  F. 
Higgins''  to  build  a  church,  and  thereafter,  with  intent  to  make  it 
appear  that  the  contract  was  made  by  his  wife,  Martha  Jane,  changed 
the  **F''  to  a  **J.''  A  demurrer  on  the  ground  that  no  material 
change  was  alleged,  was  overruled;  and  on  case  certified  the  order 
was  affirmed.  Buck,  J.,  dissenting.  The  court  said  that  if  the  first 
name  had  been  signed  in  full  the  alteration  might  have  been  imma- 
terial; but  that  when  initials  only  are  used,  the  middle  letter  is 
commonlv  relied  on  to  fix  the  identity.  Demurrer  overruled.  S.  v. 
Higgins,  60  Minn.  1,  61  N.  W.  816,  51  Am.  St.  Rep.  490,  27  L.  R.  A.  74. 
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§163.    ''With  Intent  to  Defraud." 

(Eng.  C.  C.  R.,  1856.)  College  Diploma.  On  indictment  for  forg- 
ing and  littering  a  diploma  of  the  college  of  surgeons,  it  appeared 
that  Hodgson  procured  a  diploma  that  had  been  issued  to  another, 
substituted  his  own  name,  changed  the  date,  etc.,  hung  it  up  in  his 
room,  stated  that  he  was  a  member  of  the  college,  produced  the 
paper  to  prove  his  statement,  became  a  candidate  for  vaccinator  at 
the  poorhouse.  and  offered  to  produce  his  diploma  to  prove  his 
qualification  for  the  office.  By  statutes,  members  of  the  college  were 
entitled  to  numerous  privileges  concerning  vaccination,  jails,  asy- 
lums, serving  on  juries,  etc.  After  conviction  under  these  circum- 
stances it  was  objected  that  no  particular  intent  to  defraud  any 
individual  was  shown,  and  he  ha^d  no  intent  to  utter  and  publish 
to  defraud  or  wrong  any  individual.  This  objection  was  held  to  be 
fatal,  and  the  conviction  was  quashed.  R.  V.  Hodgson,  Dears.  &  B.  3, 
25  L.  J.  m.  c.  78,  2  Jur.  n.  s.  453,  7  Cox  C.  C.  122,  4  W.  R.  509,  36 
Eng.  L.  &  Eq.  626,  Ke.  202,  Mi.  946. 

CheatiDf?  one  In  intent  to  defraud  another  1»  RnflBclent :  R.  v.  Sheppard.  $  44. 
Though  the  indictment  should  allege  the  name  of  the  perRon  Intended  to  be  defrauded. 

Kroof  of  intent  to  defraud  In  general  and  that  the  person  named  was  deceived  would 
e  Bufflclent:    Barnes  v.   C,   101  Ky.  556,  41   8.  W.   772. 


§164.    '*0f  Any  Writing.'' 

(Mass.  Sup.  Judicial  Ct.,  1855.)  Counterfeit  Ry.  Ticket.  Forgery. 
DeJFendant  was  indicted  for  fraudulently  and  without  authority  pro- 
curing innocent  engravers  and  printers,  in  his  absence,  to  engrave 
and  print  facsimiles  of  the  tickets  used  on  the  N.  Y.  Central  Ry. 
for  passage  from  Boston  to  Albany,  and  selling  them  to  be  used  for 
passage  between  these  points.  Verdict,  guilty.  He  excepts. 
DEWEY,  J.  The  instrument  here  set  forth  as  the  subject  of  the 
alleged  forgery  is  not  one  included  in  the  enumeration  in  Rev.  St. 
c.  127,  §  1.  It  is  not,  therefore,  a  statute  offense.  But  many  writ- 
ings not  enumerated  in  the  statute  are  yet  the  subjects  of  forgery 
at  the  common  law.  The  definition  of  forgery  at  common  law  is 
quite  sufficient  to  embrace  the  present  case.  Take  that  in  4  Bl.  Com. 
247,  **the  fraudulent  making  or  alteration  of  a  writing  to  the  preju- 
dice of  another  man's  right."'  *  *  *  It  is  said  that  this  instru- 
ment does  not  import  a  contract  or  promise  of  any  kind.  We  think 
otherwise.  •  •  •  It  is  then  objected  that  the  crime  of  forgery 
cannot  be  committed  by  counterfeiting  an  instrument  wholly  printed 
or  engraved,  and  on  which  there  is  no  written  signature  personally 
made  by  those  to  be  bound.  •  •  •  In  the  opinion  of  the  court, 
such  an  instrument  may  be  the  subject  of  forgery,  when  the  entire 
contract,  including  the  signature  of  the  party,  has  been  printed  or 
engraved.  •  •  •  It  has  never  been  considered  any  objection  to 
contracts  required  by  the  statute  of  frauds  to  be  in  writing,  that 
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they  were  printed.  *  •  •  It  may  be  more  difficult  to  establish 
the  fact  of  their  signatures;  but,  if  shown,  the  effect  is  the  same. 
Such  being  the  effect  of  such  form  of  executing  like  contracts,  it 
would  seem  to  follow  that  any  counterfeit  of  it,  in  the  sjimilitude  of 
it,  would  be  making  a  false  writing,  purporting  to  be  that  of  another, 
with  the  intent  to  defraud.  It  is  further  insisted  that  this  indict- 
ment cannot  be  sustained  against  the  present  defendant  because  he 
did  not  personally  aid  in  the  actual,  manual  operation  of  engraving, 
printing  or  lithographing  the  alleged  spurious  railroad  ticket.  It  is 
conceded  that  it  was  done  by  his  procuration ;  that  he  procured  the 
stereotype  plate  from  which  the  ticket  was  printed,  and  that  he  car- 
ried the  plate  to  a  printer,  who,  at  his  request  and  on  his  behalf, 
printed  the  tickets,  and  delivered  them  to  him.  These  facts  are 
quite  sufficient  to  charge  the  defendant.  •  •  •  Verdict  set  aside. 
0.  V.  Eay,  3  Gray  441,  F.  321. 

(Eng.  C.  C.  R.,  1857.)  Name  on  Picture.  COCKBURN,  C.  J.  If 
you  once  go  beyond  a  writing  where  are  you  to  stop?  Could  there 
be  a  forgery  of  a  sculpture?  •  •  •  The  prisoner  was  indicted 
on  a  charge  of  having  sold  to  one  Fitzpatrick  a  picture  as  and  for 
an  original  picture  painted  by  Linnell,  when  in  truth  it  was  only  a 
copy,  and  that  he  had  passed  it  off  by  means  of  having  the  name 
**J.  Linneir'  painted  in  the  corner  of  the  picture  in  imitation  of  the 
original,  which  bore  such  signature.  There  were  three  counts  in 
the  indictment.  The  first  was  for  obtaining  money  by  false  pre- 
tenses, on  which  the  prisoner  was  acquitted.  The  second  was  for  a 
cheat  at  common  law ;  and  the  third  for  a  cheat  by  means  of  forgery 
at  common  law.  As  to  the  third  coimt,  we  are  all  of  opinion  that 
that  was  no  forgery.  A  forgery  must  be  of  some  document  or  writ- 
ing; but  the  name  of  Linnell  in  this  case  can  only  be  regarded  as 
an  arbitrary  mark  put  upon  the  picture  by  the  painter  to  enable 
him  to  recognize  his  own  work.  •  •  •  Conviction  quashed.  R.  v. 
OloBS,  7  Cox  C.  C.  494,  Dears.  &  B.  460,  27  h.  J.  m.  c.  54,  3  Jur.  n.  s. 
1309,  6  W.  R.  109,  C.  486,  Ke.  184. 

(Eng.  C.  C.  R.,  1858.)  Imitating  Trade  Label.  Smith  was  indicted 
and  convicted  of  forgery.  It  was  proved  that  he  went  to  a  printer 
and  obtained  10,000  labels  as  nearly  representing  those  used  op 
Borwick's  baking  and  egfic  powders  as  possible,  put  them  on  pack- 
ages of  powder  put  up  to  resemble  Borwiek's,  and  sold  a  great 
many  of  them.  The  judge  instructed  the  jury  to  convict  if  the  labels 
were  similar  enough  to  deceive  persons  of  common  understanding, 
and  were  uttered  to  deceive.  WITjLES,  J.  I  agree  in  the  definition 
of  forgery  at  common  law,  that  it  is  the  forging  of  a  false  document 
to  represent  a  genuine  document.  That  does  not  apply  here,  for  it 
is  quite  absurd  to  suppose  that  the  prisoner  was  guilty  of  ten  thou- 
sand forgeries  as  soon  as  he  got  these  wrappers  from  the  printer; 
and  if  he  had  distributed  them  over  the  whole  earth  and  done  no 
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more,  he  would  have  committed  no  offense.  The  fraud  consists  in 
putting  inside  the  wrappers  powder  which  is  not  genuine,  and  selling 
that,  it  the  prisoner  had  had  one  hundred  genuine  wrappers  and 
one  hundred  not  genuine,  and  had  put  genuine  pow^der  in  the  spuri- 
ous wrappers  and  spurious  powder  into  the  genuine  wrappers,  he 
would  not  have  been  guilty  of  forgery.  This  is  not  one  of  the  differ- 
ent kinds  of  instruments  which  may  be  the  subject  of  forgery.  It 
is  not  made  the  subject  of  forgery  simply  by  reason  of  the  assertion 
of  that  which  is  false.  In  cases  like  the  present,  the  remedy  is  well 
known:  the  prosecutor  may,  if  he  pleases,  file  a  bill  in  equity  to 
restrain  the  defendant  from  using  the  wrapper,  and  he  may  also 
bring  an  action  at  law  for  damages ;  or  he  may  indict  him  for  obtain- 
ing money  under  false  pretenses.  But  to  convert  this  into  the  offense 
of  forgery  would  be  to  strain  the  rule  of  law.  BYLES,  J.  Every 
forgery  is  a  counterfeit.  Here  there  was  no  counterfeit.  The  offense 
lies  in  the  use  of  it.  [Pollock,  C.  B.,  and  Bramwell,  B.,  gave  similar 
opinions.  Channell,  B..  concurred.]  Conviction  quashed.  R.  v. 
Smith,  8  Cox  C.  C.  32,  Dears.  &  B.  566,  27  L.  J.  m.  c.  225,  4  Jur.  n.  s. 
1003,  6  W.  R.  495,  C.  488,  Ke.  186,  Mi.  934. 


§  166.    ''Might  Apparently  be  of  Some  Legal  Efficacy." 

(Eng.  C.  C.  R.,  1800.)  Will  Void  on  Its  Pace.  The  conviction  was 
on  an  indictment  for  forging  a  will  of  all  the  premises  belonging  to 
J.  S.,  which  he  bought  of  T.  W.  &  S.  H.  The  will  was  attested  by 
only  two  witnesses  and  was,  therefore,  void  as  a  devise  of  a  free- 
hold; but  would  have  been  good  as  a  bequest,  if  the  pretended 
testator's  interest  had  been  but  a  term  for  years.  It  was  suggested 
to  be  the  latter;  but  no  such  fact  appears  to  have  been  averred  in 
the  indictment;  and  it  was  not  in  proof  at  the  trial.  The  judges, 
on  conference,  held  the  conviction  wrong;  for  as  it  was  not  shown 
to  be  a  chattel  interest,  it  was  presumed  to  be  freehold.  Wall's  Case, 
2  East  P.  C.  953,  Mi.  937. 

(Eng.  C.  C.  R.,  1802.)  Raising  Void  Bill.  On  indictment  for  forg- 
ing and  counterfeiting  a  bill  of  exchange  and  for  uttering  it  know- 
ing it  to  be  forged,  it  was  shown  that  defendant  erased  the  ten  and 
wrote  fifty  in  the  words  and  figures  of  a  bill  of  exchange  for  £10. 
*rhe  bill  was  written  on  a  16d.  stamp  and  had  been  reissued  twice 
after  payment.  The  jury  found  guilty  of  uttering  knowing  it  to  be 
forged.  After  which  it  was  objected  that  it  was  not  forgery  because 
there  was  no  warrant  in  law  for  reissuing  a  bill  of  exchange  after 
it  had  been  paid,  without  a  new  stamp.  At  a  meeting  of  the  judges 
they  all  held  that  it  was  the  same  thing  as  forging  or  uttering  a 
forged  bill  with  a  wrong  stamp,  which  had  been  held  to  be  feloi\y; 
and  therefore  the  conviction  was  right.  R.  V.  Teagne,  Russell  &  R. 
33,  2  East  P.  C.  979,  Mi.  937. 


i  166.  UTTERING  FORGED  INSTRUMENT.  627 

(Eng.  C.  C.  R.,  1787.)  Moffatt  was  convicted  of  forging  and  utter- 
ing as  true  a  forged  acceptance  on  d  bill  of  exchange,  which  bill  was 
void  on  its  face  by  St.  17  Geo.  III.  c.  30,  §  1,  for  want  of  a  stamp ; 
and,  on  case  reserved,  all  the  judges  held  the  conviction  wrong ;  for 
if  it  had  been  a  genuine  instrument,  it  would  have  been  absolutely 
void;  and  nothing  could  have  made  it  good.  Moffatt 's  Case,  2  East 
P.  C.  954,  1  Leach  C.  L.  (Ed.  3)  Case  190. 

-  (New  York  Ct.  of  Oyer  and  Terminer,  1829.)  Promise  to  Work, 
Showing  No  Consideration.  Indictment  for  forging  the  following: 
**  Three  months  after  date,  I  promise  to  pay  Sebastian  I.  Shall,  or 
bearer,  the  sum  of  three  dollars,  in  shoemaking,  at  cash  price;  the 
work  to  be  done  at  his  dwelling-house,  near  Simon  Vrooman,  in 
Minden.  Minden,  August  24th  1826.  David  W.  Houghtaling. "  De- 
fendant moved  in  arrest  of  judgment  on  the  ground  that  the  writing 
was  void  on  its  face,  no  consideration  being  mentioned,  and  the 
indictment  averred  no  extrinsic  matter  to  make  it  good.  After  re- 
viewing the  decisions  at  some  length,  CO  WEN,  J.  *  *  •  I  have 
shown  that  the  paper  forged,  if  genuine,  would  be  a  mere  nullity 
for  any  purpose;  nor,  to  my  mind,  could  it  be  made  good  by  any 
.possible  averment.  It  could  not  be  made  the  foundation  of  liability, 
like  the  letter  of  credit.  It  does  not  come  within  any  of  the  cases 
sustaining  indictments;  but  to  me  it  appears  to  be  directly  within 
the  cases  cited  holding  that  an  instrument  purporting  to  be  void  on 
its  face,  and  not  shown  to  be  operative  by  averment,  if  genuine,  is 
not  the  subject  of  forgery.  How  is  it  possible,  in  the  nature  of 
things,  that  it  should  be  otherwise?  Void  things  are  as  no  things. 
Was  it  ever  heard  of,  that  the  forgery  of  a  nudum  pactum,  a  thing 
which  could  not  be  declared  on  or  enforced  in  any  way,  is  yet  indict- 
able? It  is  the  forgery  of  a  shadow.  I  grant  that  on  coupling  a 
genuine  note,  like  the  one  in  question,  with  a  consideration,  a  cause 
of  action  would  be  made.  But  you  must  aver  the  consideration  in 
your  declaration,  and  show  it  in  proof  on  the  trial.  •  •  •  Had 
this  paper  been  used  as  a  token,  and  thus  made  the  medium  of 
actual  fraud  by  the  defendant,  he  would  be  punishable  as  for  a 
cheat.  The  instrument  might,  in  that  relative  sense,  become  the  sub- 
ject of  an  indictment.  It  here  stands  alone.  •  •  •  Judgment 
arrested.    P.  v.  Shall,  9  Cowen  778,  F.  324. 


UTTERING  FOROED  INSTRUBSENT. 

§  166.  In  General.  To  utter  a  forged  instrument  is  a  distinct 
common-law  misdemeanor. 

(Eng.  C.  C.  R.,  1844.)  Exhibiting  a  Receipt.  Radford  was  a  stone- 
mason and  purchased  stone  to  the  amount  of  over  £5,  for  which 
invoices  were  sent  him  and  payment  frequently  demanded  and  prom- 
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ised.  Fiualiy  he  claimed  that  the  bill  had  been  paid,  and  produced 
a  receipt  purporting  to  be  signed  by  the  former  manager  of  the 
quarry.  lie  refused  to  part  with  the  receipt,  but  it  was  taken  from 
him  and  he  was  arrested.  On  conviction  of  uttering  a  forged  instru- 
ment, a  question  was  reserved  as  to  whether  the  proof  showed  an 
uttering.  On  argument  before  eleven  judges  they  were  of  opinion 
that  the  conviction  was  right,  though  he  had  not  parted  with  the 
receipt  out  of  his  hand.  R.  v.  Radford,  1  Den.  C.  C.  59,  1  Car.  &  K. 
707,  1  Cox  C.  C.  168,  1  B.  &  H.  397,  C.  508! 

(Mich.  Sup.  Ct.,  1872.)  Uttering  Forged  Mortgage.  Defendant 
was  convicted  on  information  of  uttering  as  true  a  false  and  forged 
writing  for  the  payment  of  money,  in  the  likeness  of  a  mortgage; 
and  brings  error.  COOLEY,  J.  *  *  *  It  is  also  objected  that 
there  was  no  evidence  of  the  uttering  and  publishing  to  go  to  the 
jury.  We  think  that,  on  the  testimony  of  Mr.  Elwood,  the  jury 
would  have  been  warranted  in  finding  that  a  negotiation  for  the 
sale  of  the  mortgage  was  entered  upon  with  him,  and  that  the  forged 
paper  was  put  into  his  hands  as  a  genuine  instrument,  ready  for  his 
acceptance  as  such,  had  he  been  prepared  then,  on  behalf  of  the 
bank,  to  close  the  transaction.  And  these  facts,  if  found,  we  think, 
would  have  constituted  an  uttering.  To  constitute  an  uttering,  it 
is  not  necessary  that  the  forged  instrument  should  have  been  actually 
received  as  genuine  by  the  party  upon  whom  the  attempt  to  defraud 
is  made.  To  utter  a  thing,  is  to  offer  it,  whether  it  be  taken  or  not; 
Jervis,  Ch.  J.,  R.  v.  Welch,  2  Den.  C.  C  78,  15  Jur.  186.  It  is  to  de- 
clare or  assert,  directly  or  indirectly,  by  words  or  actions,  that  it 
is  good:  Tilghman,  Ch.  J.,  C.  v.  Searle,  2  Binn.  339.  A  receipt  may 
be  uttered  by  the  mere  exhibition  of  it  to  one  with  whom  the  party 
is  claiming  credit  for  it,  though  he  refuses  to  part  with  the  posses- 
sion: R.  V.  Radford,  1  C.  &  K.  707.  In  P.  v.  Rathbun,  21  Wend.  528, 
Cowen,  J.,  says,  **not  only  a  sale  or  paying  away  a  counterfeit  note 
or  indorsement,  but  obtaining  credit  on  it  in  any  form,  as  by  leaving 
it  in  pledge :  R.  v.  Birkett,  Russ.  &  R.  C.  C.  86 — or  indeed  offering  it 
in  dealing,  though  it  be  refused:  R.  v.  Arscott,  6  C.  &  P.  408;  R.  v. 
Shukard,  Russ.  &  R.  200;  R.  v.  Palmer,  2  Leach  (Ed.  4)  978— amount 
to  an  uttering  and  publishing."  There  are  no  decisions  detracting 
from  the  force  of  these.  We  do  not  think  it  an  important  circum- 
stance that  it  may  have  been  contemplated  that  the  board  would  be 
consulted  bv  Elwood  before  closing  the  negotiation.  •  •  •  Judg- 
ment ordered.    P.  V.  Caton,  25  Mich.  388,  Kn.  297. 

Forging  In  one  state  and  uttering  In  another :  Lindsey  v.  S.,  S  87.  Ilnvinc:  forged 
bank  notes  intending  to  utter:  O.  v.  Morse,  $  10.  Giving  counterfeit  coin  for  lUiclt 
intercourse  is  uttering  it:  R.  v.  — ,  §  24. 
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OBTAININO  BY  FALSE  TOKENS. 

§187.    "InOeneraL 

Statute  33  Hen.  Vm.  (1541),  c.  1.  A  bill  against  them  that  coon- 
terfeit  letters  or  privy  tokens  to  receive  money  or  goods  in  other 
men's  names.  Forasmuch  as  many  light  and  evil-disposed  persons, 
not  minding  to  get  their  livings  by  truth,  according  to  the  laws  of 
this  realm,  but  compassing  and  devising  daily  how  tiiey  may  unlaw- 
fully obtain  and  get  into  their  hands  and  possession  goods,  chattels 
and  jewels  of  other  persons,  for  the  maintenance  of  tiieir  unthrifty 
living,  and  also  knowing  that  if  they  come  to  any  of  the  same  goods, 
chattels,  and  jewels,  by  stealth,  that  then  they,  being  thereof  law- 
fully convicted  according  to  the  laws  of  this  realm,  £d^all  die  there- 
fore; have  now  of  late  falsely  and  deceitfully  contrived,  devised, 
and  imagined,  privy  tokens,  and  counterfeit  letters  in  other  men's 
names,  unto  divers  persons  their  special  friends  and  acquaintances, 
for  the  obtaining  of  money,  goods,  chattels  and  jewels  of  the  same 
persons,  their  friends  and  aoquaintances,  by  color  whereof  the  said 
light  and  evil-disposed  persons  have  deceitfully  and  unlawfully  ob- 
tained and  gotten  great  substance  of  money,  goods  and  jewels  into 
their  hands  and  possession,  contrary  to  right  and  conscience. 
§  2.  For  reformation  whereof,  be  it  ordained  and  enacted  by  author- 
ity of  this  present  parliament,  That  if  any  person  or  persons,  of 
what  estate  or  degree  soever  he  or  they  be,  at  any  time  after  the 
the  first  day  of  April  next  coming,  falsely  and  deceitfully  obtain  or 
get  into  his  or  their  hands  or  possession,  any  money,  goods,  chattels, 
jewels,  or  other  things  of  any  other  person  or  persons,  by  color  and 
means  of  any  such  false  token  or  counterfeit  letter  made  in  any  other 
man's  name  as  is  aforesaid,  that  then  every  person  and  persons 
so  offending,  and  being  thereof  lawfully  convict,  shall  have  and 
suffer  such  correction  and  punishment,  by  imprisonment  of  his  body, 
setting  upon  the  pillory,  or  otherwise  by  any  corporal  pain  (except 
pains  of  death)  as  shall  be  unto  him  or  them  limited,  adjudged  or 
appointed  by  the  person  or  persons  before  whom  he  shall  be  so 
convicted  of  the  said  offenses,  or  of  any  of  them. 

(Eng.  King's  Bench,  1704.)  What  is  Token— Pretended  to  Be 
Sent.  Indictment  for  cheating.  Defendant  obtained  £20  of  A  by 
pretending  that  B  sent  him  for  it,  which  was  false.  Per  CURIAM : 
It  is  not  indictable  unless  he  came  with  false  tokens ;  we  are  not  tx> 
indict  one  man  for  making  a  fool  of  another.  Let  him  bring  his 
action.    R.  ▼.  Jones,  1  Salk.  379,  2  L .'  Raym.  1013,  Mi.  845. 

(Pa.  Sup.  Ct.,  1780.)    Same— Marked  Weight.    Certiorari.    This 
was  an  indictment  against  the  defendant,  a  baker  employed  by  the 
army  of  the  United  States,  for  a  cheat,  in  baking  219  barr^  of 
34 
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bread,  and  marking  them  as  weighing  eighty-eight  pounds  each, 
whereas  they  only  severally  weighed  sixty-eight  pounds.  •  •  • 
And  now  Lewis,  for  the  defendant,  contended,  that  false  tokens  are 
only  indictable  by  the  St.  of  33  Hen.  8,  c.  1,  which  has  no  operation 
in  Pennsylvania,  and  he  cited  3  Burr.  1697, 1  Bum.  291,  2  Sess.  Ca.  2. 
The  Atty.  Gen.  (Sergeant)  insisted  that  the  defendant's  oflSce  was 
a  public  trust ;  and  cited  2  Burr.  1125,  1  Hawkins  P.  C.  187.  The 
COURT  said,  that  this  was  clearly  an  injury  to  the  public ;  and  the 
fraud  the  more  easily  to  be  perpetrated,  since  it  was  the  custom  to 
take  the  barrels  of  bread  at  the  marked  weight,  without  weighing 
them  again.  The  public,  indeed,  could  not  by  common  prudence 
prevent  the  fraud,  as  the  defendant  was  himself  the  officer  of  the 
public  pro  hac  vice.  They  were  therefore  of  opinion,  that  the  offense 
was  indictable.    BespubUca  v.  Powell,  1  Dallas  47,  Mi.  56. 

VeuelB  falsely  marked  as  to  capacity:    R.  y.  Wheatly,  fi  16. 

(Eng.  King's  Bench,  1796.)  Same— Buyer's  Check.  The  defend- 
ant got  possession  of  certain  lottery  tickets,  the  property  of  A,  pre- 
tending that  he  wanted  to  purchase  them,  and  he  delivered  to  A  a 
fictitious  order  on  a  banker,  knowing  that  he  had  no  authority  to 
draw  it,  by  means  of  which  he  got  possession  of  the  lottery  tickets. 
On  the  argument  in  arrest  of  judgment,  it  was  admitted,  that  as  this 
was  a  fraud  upon  a  private  individual,  the  prosecutor  must  show 
that  the  fraud  was  effected  by  means  of  a  false  token,  as  well  as  a 
false  pretense,  and  one  of  such  a  nature  as  that  ordinary  prudence 
could  not  guard  against  it.  The  counsel  for  the  crown  contended, 
that  the  false  pretense  was  the  alleged  wish  to  purchase,  and  the 
false  token  was  the  order.  But  the  court  said  that  there  was  no 
false  token;  that  it  would  be  ridiculous  to  call  the  check  a  false 
token,  and  that  all  depended  upon  the  credit  due  to  the  defendant's 
assertion,  and  the  judgment  was  arrested.    R.  v.  Lara,  6  Term  565. 

(New  York  Sup.  Ct.,  1810.)  Same— Obtaining  Discharge  by  Prom- 
ise to  Pay.  Defendant  obtained  a  letter  fyom  the  judgment  creditor 
to  the  justice  who  rendered  the  judgment  against  defendant,  to  dis- 
charge it  on  receipt  of  costs ;  and  this  letter  was  obtained  by  defend- 
ant saying  he  had  come  to  settle,  and  would  pay  $10  down  and  give 
his  note  for  the  rest;  but  on  getting  the  letter  went  away  without 
giving  the  note  or  $10.  For  this  he  was  indicted  and  convicted  of  a 
cheat  at  common  law.  He  appealed.  In  arresting  judgment  the 
court  said:  **We  search  in  vain  for  the  false  token.  There  was 
not  even  the  production  of  either  note  or  money;  and  common  pru- 
dence would  have  dictated  the  withholding  of  the  receipt  until  the 
money  was  paid  and  the  note  drawn.  To  support  this  indictment 
would  be  to  overset  established  principles."  P.  V.  Babcock,  7  Johns. 
201,  5  Am.  Dec.  256,  F.  301. 

(S.    Car.    Ct.    of    App.,    1838.)      Same— Assertion    of    Value. 
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O'NEALL,  J.  The  indictment  charges  the  defendant  in  three 
counts :  1,  That  she  did  overreach ;  2,  that  she  did  cheat ;  3,  that  she 
did  defraud  one  Alexander  L.  Qregg  of  sundry  articles  of  property,  by 
passing  to  him  a  promissory  note  on  one  L.  Q.  Smith  and  John  Fox- 
worth  for  $10,  pretending  that  it  was  of  that  value,  and  that  the 
makers  were  in  law  liable  to  pay,  and  would  pay  the  same,  when  she 
in  fact  knew  that  they  were  not  liable  to  pay,  and  would  not  pay  the 
same.  This  is  the  substance  of  the  charge.  The  first  inquiry  arises, 
is  any  offense  at  common  law  charged?  I  think  it  is  very  clear  there 
is  not.  It  is  a  mere  civil  injury,  for  which  the  party  injured  might 
have  his  remedy  by  action  of  deceit.  It  is  a  mere  false  representa- 
tion of  a  thing  to  be  of  value,  which  the  defendant  knew  to  be  value- 
less. There  is  in  this  no  offense  against  the  public.  It  is  in  its  con- 
sequences and  effects  confined  to  the  parties  to  the  transaction,  and 
thus  at  once  shows  that  no  prosecution  at  common  law  can  be  sus- 
tained. •  •  •  Under  this  statute  [33  Hen.  8,  c.  1.],  as  well  as 
at  common  law,  the  obtaining  money  or  goods  by  false  token  is  pun- 
ished. It  is,  therefore,  now  necessary,  in  this  connection,  to  inquire 
What  is  a  False  Token.  It  is  somewhat  difficult  to  define  with  pre- 
cision, or  rather  to  describe,  a  false  token  in  all  cases.  Taking  the 
preamble  of  the  statute  as  our  guide,  we  would  say  it  must  be 
something  false  and  purporting  to  come  from  one  not  the  bearer, 
p.nd  having  in  itself  some  private  mark  or  sign,  calculated  to  induce 
the  belief  that  it  is  real,  and  thus  to  cause  the  person  to  whom  it 
is  delivered  to  part  with  his  money  or  goods  to  the  bearer  or  person 
delivering  it.  On  looking  into  2  Russell,  1384,  I  find  the  definition 
which  I  have  given,  is  substantially  that  which  he  approves.  This 
would  be  enough  for  this  part  of  the  case,  for  it  is  manifest  that 
the  note  set  out  in  the  indictment  could  not  be  a  privy  false  token, 
according  to  the  definition  or  description  which  has  been  given. 
But  it  may  be  well  here  to  notice  what  is  meant  by  a  false  token 
at  common  law;  for  it  will,  perhaps,  aid  us  in  the  view  which  we 
may  have  to  take  of  this  case  under  the  Act  of  '91.  It  seems  to  me 
that  it  is  anything  which  has  the  semblance  of  public  authority,  as 
false  weights,  measures,  seals  and  marks  of  produce  and  manufac- 
tures, false  dice,  marked  cards,  and  things  of  a  similar  kind,  false 
and  deceptive,  used  in  unlawful  games;  2  Russ.  on  Crimes,  1368. 
•  •  •  Motion  in  arrest  of  judgment  granted.  Middleton  v.  S., 
Dudley  275,  Mi.  57. 


OBTAINING  BY  FALSE  PRETENSES. 

§  168.  Statute  30  Geo.  U.  (1767),  c.  24,  §  1.  Whereas  divers  evil- 
disposed  persons,  to  support  their  profligate  way  of  life,  have  by 
various  subtle  stratagems,  threats,  and  devices,  fraudulently  ob- 
tained divers  sums  of  money,  goods,  wares,  and  merchandises,  to 
the  great  injury  of  industrious  families,  and  to  the  manifest  preju** 
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dice  of  trade  and  credit ;  therefore  for  the  punishing  all  such  offend- 
ers, be  it  enacted  by  the  king's  most  excellent  majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal  and  com- 
mons in  this  present  parliament  assembled,  and  by  the  authority  of 
the  same,  That  from  and  after  the  twenty-ninth  day  of  September, 
one  thousand  seven  hundred  and  fifty-seven,  all  persons  who  know- 
ingly and  designedly,  by  false  pretense  or  pretenses,  shall  obtain 
from  any  person  or  persons,  money,  goods,  wares,  or  merchandise, 
with  intent  to  cheat  or  defraud  any  person  or  persons  of  the  same;  or 
shall  knowingly  send  or  deliver  any  letter  or  writing,  with  or  with- 
out name  or  names  subscribed  thereto,  or  signed  with  a  fictitious 
name  or  names,  letter  or  letters,  threatening  to  accuse  any  person  of 
any  crime  punishable  by  law  with  death,  transportation,  pillory,  or 
any  other  infamous  punishment,  with  a  view  to  extort  or  gain 
money,  goods,  wares,  or  merchandises  from  the  person  or  persons 
so  threatened  to  be  accused,  shall  be  deemed  offenders  against  law 
and  the  public  peace;  and  the  court  before  whom  such  offender  or 
offenders  shall  be  tried,  shall  in  case  he,  she,  or  they  shall  be  con- 
victed of  any  of  the  said  offenses,  order  such  offender  or  offenders 
to  be  fined  or  imprisoned,  or  to  be  put  in  the  pillory,  or  publicly 
whipped,  or  to  be  transported,  as  soon  as  conveniently  may  be  (ac- 
cording to  the  laws  made  for  the  transportation  of  felons)  to  some 
of  his  majesty's  colonies  or  plantations  in  America,  for  the  term 
of  seven  years,  as  the  court  in  which  any  such  offender  or  offenders 
shall  be  convicted  shall  think  fit  and  order. 

(Eng.  G.  C.  R.,  1812.)  Typical  Case.  On  indictment  for  grand 
larceny,  it  appeared  that  the  prisoner  had  learned  that  one  Paul  was 
to  call  on  his  hatter  (Beer)  for  a  new  hat  soon,  and  so  told  a  boy, 
who  did  not  know  him,  to  go  to  Beer  and  say  Paul  had  sent  him  for 
that  new  hat,  and  to  bring  the  hat  to  him  (Adams),  which  the  boy 
did;  and  the  fraud  being  soon  discovered,  the  prisoner  was  appre- 
hended with  the  hat  in  his  possession.  The  fraudulent  purpose  and 
the  falsity  of  the  prisoner's  statements  were  suflSciently  shown; 
but  it  was  contended  on  his  part  that  the  offense  was  not  larceny, 
and  the  indictment  should  have  been  for  obtaining  goods  by  false 
pretenses.  He  was  convicted,  and  the  point  reserved  for  the  opinion 
of  the  judges;  and,  all  being  present  except  Lord  EUenborough, 
Mansfield,  C.  J.,  and  Lawrence,  J.,  they  all  held  that  the  conviction 
was  wrong,  and  that  it  was  not  larceny,  but  obtaining  goods  by  false 
pretenses.    R.  v.  Adams,  Russell  &  R.,  225,  B.  720,  C.  410. 

See  also  E.  t.  Prince.  8  133,  pp.  429-430 ;  R.  ▼.  Pear,  fi  188,  p.  426 ;  KeUogs  t.  S., 
p.  432 ;  P.  ▼.  Rae,  p.  433 ;  R.  v.  Solomons,  p.  486. 

§169.    ''By." 

(New  York  Ct.  for  Correction  of  Errors,  1835.)  After  Shipment. 
Error  from  conviction  on  indictment  for  obtaining  goods  by  false 
pretenses.     Merchandise  was  purchased,  and  placed  by  the  seller 
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in  a  box,  marked  with  the  buyer's  name  and  address,  and  delivered 
to  the  carrier  named  by  the  purchaser,  to  be  delivered  at  his  resi- 
dence; but  the  seller,  before  delivering  the  shipper's  receipt  and 
invoice,  having  learned  that  the  purchaser  was  embarrassed,  asked 
him  in  regard  thereto,  whereupon  the  buyer  made  false  and  fraudu- 
lent representations  as  to  his  condition,  and,  in  consequence  thereof, 
the  seller  delivered  to  the  buyer  the  shipper's  receipt  and  invoice, 
and  did  not  stop  the  goods  in  transitu;  and  it  was  held  that  the 
buyer  was  not  criminally  liable  for  obtaining  the  goods  by  false  pre- 
tenses, since  the  goods  were  in  law  obtained  when  they  were  deliv- 
ered to  the  carrier,  which  was  before  the  false  pretenses  were  made. 
Reversed.    P.  v.  Haynes,  14  Wend.  546,  28  Am.  Dec.  530,  5  L.  258. 

(Eng.  C.  C.  B.,  1856.)  Remote  Oonsequence.  JERVIS,  C.  J. 
•  •  •  rpY^Q  prisoner  represented  himself  to  be  the  paymaster  of  the 
Duke  of  Wellington,  of  the  name  of  DeLancy,  upon  which  he  made 
with  the  prosecutrix  a  contract  for  board  and  lodging,  at  the  rate 
of  one  guinea  a  week,  and  he  was  lodged  and  fed  as  the  result  of 
the  contract,  in  consequence  of  the  engagement  so  entered  into; 
upon  that  which  was  found  to  be  a  false  pretense ;  and  the  question 
which  was  submitted  to  us  was,  whether  it  was  a  false  pretense 
within  the  statute;  or  rather  whether  the  conviction  was  right? 
That  we  have  considered,  and  on  consideration  we  are  of  opinion 
that  the  conviction  was  not  right,  because  we  think  that  the  supply 
of  articles,  as  it  was  said  upon  the  contract  made  by  reason  of  the 
false  pretense  was  too  remotely  the  result  of  the  false  pretense  in 
this  particular  instance  to  become  the  subject  of  an  indictment  for 
obtaining  those  specified  goods  by  false  pretenses.  •  •  •  Con- 
viction quashed.  Coleridge,  Cresswell,  and  Erie,  JJ.,  and  Martin, 
B.,  concurred.  R.  v.  Oardner,  Dears.  &  B.  40,  7  Cox  136,  25  L.  J. 
m.  c.  100,  2  Jur.  n.  s.  598,  4  W.  R.  526,  5  L.  287,  Mi.  870: 

(Eng.  C.  C.  R.,  1857.)  Known  to  be  False.  On  indictment  for 
obtaining  3s.  by  falsely  pretending  that  prisoner  had  cut  63  fans 
of  ehaff,  when  he  well  knew  he  had  cut  only  45,  on  which  prosecutor 
was  to  pay  him  2d.  each.  It  appeared  that  prosecutor  had  seen  pris- 
oner carry  18  fans  of  chaff  from  an  adjoining  house  and  add  to  the 
heap  he  had  pretended  to  cut,  and  paid  the  10s.  6d.  demanded  by 
the  prisoner  well  knowing  that  he  was  entitled  to  only  7s.  6d.  For  ^ 
the  prisoner  it  was  objected,  that  he  simply  made  an  over  charge, 
and,  further,  that  the  money  was  not  obtained  by  the  false  pretense. 
On  verdict  of  guilty,  the  case  was  reserved  for  the  opinion  of  the 
judges.  COC^BURN,  C.  J.  The  question  in  these  cases  is,  whether 
the  false  representation  is  the  immediate  motive  operating  on  the 
mind  of  the  prosecutor,  and  inducing  him  to  part  with  his  money. 
It  cannot  be  said  that  that  was  the  case  here,  because  he  paid  the 
money  although  he  knew  the  representation  to  be  false.  Unless  the 
money  be  obtained  by  the  false  pretense,  it  is  an  attempt  only.    The 
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other  judges  concurred.  Conviction  quashed.  R.  V.  Uillfly  7  Cox 
C.  C.  263,  Dears.  &  B.  205,  26  L.  J.  m.  c.  79,  3  Jur.  n.  s.  447,  5  W.  R. 
528,  B.  727,  Ke.  340. 

(Mass.  Sup.  Judicial  Ct.,  1865.)  Equally  within  Knowledge 
of  Prosecutor.  Indictment  for  obtaining  $4.80  of  C  by  falsely  pre- 
tending that  defendant  gave  C  $5  a  few  days  before  for  two  drinks 
and  received  no  change  back.  Plea,  guilty.  Case  reserved. 
DEWEY,  J.  It  seems  to  us  that  the  present  case  is  one  which  the 
court  may  properly  consider  as  not  embraced  within  the  intention 
of  the  framers  of  the  statute  punishing  the  obtaining  of  goods  by 
wilfully  false  pretenses.  The  case  as  presented  by  the  indictment 
is  a  naked  case  of  a  wilfully  false  affirmation,  made  to  a  party  who 
had  like  means  of  knowledge  whether  the  affirmation  was  true  or 
false  as  the  party  who  made  it.  •  *  *  We  are  aware  that  some 
of  the  English  judges  have  given  a  more  extended  construction  of 
their  statute  in  cases  that  have  there  arisen.  Judgment  arrested. 
C.  V.  Norton,  11  Allen  266,  B.  750. 

(Ind.  Sup.  Ct.,  1889.)  Witches.  Representations  that  defendant 
was  a  witch  doctor,  and  could  kill  and  destroy  witches;  that  the 
person  to  whom  the  representations  were  made  was  the  victim  of 
witches;  and  that  unless  he  employed  defendant  to  exorcise  them 
they  would  kill  him  and  his  family — constitute  no  offense,  being 
mere  expressions  of  opinion,  and  not  calculated  to  deceive  a  man  of 
eommon  understanding.    S.  v.  Burnett,  119.  Ind.  392,  21  N.  E.  972. 

(New  Jersey  Sup.  Ct.,  1896.)  Too  Evident  to  Deceive.  Cer- 
tiorari to  review  a  refusal  to  quash  an  indictment  alleging  that  de- 
fendant obtained  $200  by  falsely  pretending  to  sell  and  deliver 
$2,000  in  a  box  for  $200,  well  knowing  that  the  box  contained  only 
$1.  VAN  SYCKEL,  J.  •  •  •  The  third  alleged  infirmity  in 
the  indictment  is  that  the  false  pretense  charged  is  such  that  a  per- 
son of  ordinary  caution  and  prudence  would  not  be  deceived  by  it. 
To  this  it  is  a  sufficient  answer  that  it  is  of  common  knowledge  that 
many  persons  have  been  deluded  by  a  like  artifice.  Laws  are  made 
to  protect  weakminded  and  credulous,  as  well  as  sagacious,  persons. 
The  wise  and  wary  can  protect  themselves.  Writ  dismissed.  Oxx 
v.  S.,  59  N.  J.  L.  99,  35  Atl.  646. 

Ace.  Lefler  v.  S.,  163  Ind.  82.  M  N.  E.  480,  74  Am.  St.  Rep.  800.  45  L.  R.  A.  4S4,  citing  many 
oases;  S.  v.  Southall,  77  Minn.  896.  79  N.  W.,  1007:  Watson  v.  P.,  87  N.  Y.  564,  41  Am,  Rep.  897; 
Boven  v.  S..  9  Baxter  (68  Tenn.)  45,  40  Am.  Rep.  71;  S.  v.  Knowlton,  11  WadL  518.  89  Pao.  966. 


§170.    'Talse. 


*f 


(N.  Car.  Sup.  Ct.,  1887.)  On  indictment  for  obtaining  goods  un- 
der false  representations  that  a  certain  crop  to  be  raised  was  not 
subject  to  a  mortgage,  it  appeared  that  a  mortgage,  which  it  was 
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alleged  covered  the  crop  in  question,  did  not  specify  the  land  on 
which  it  was  to  be  raised.  The  court  held,  that  no  property  passed 
by  such  mortgage,  that  the  court  below  erred  in  receiving  parol 
evidence  to  correct  the  description,  and  that  there  was  therefore 
no  false  representation.  Conviction  reversed.  S.  v.  Oarris,  98  N.  C. 
733,  4  S.  E.  633. 

Compare  8.  ▼.  Asher,  f  10. 


§171.    "Pretense." 

(Eng.  C.  C.  R.,  1821.)  By  Promise  to  Pay  0.  0.  D.  Indictment 
for  obtaining  goods  by  false  pretenses  contrary  to  the  statute.  It 
appeared  in  evidence,  that  the  prosecutor,  Thomas  Perks,  was  a 
butcher  at  Wolverhampton;  and  that,  on  the  17th  of  August,  1821, 
the  prisoner  came  to  his  shop  to  purchase  three  sheep  and  two  legs 
of  veal;  on  being  told  by  the  prosecutor  that  he  would  not  trust  him, 
he  promised  the  prosecutor,  if  he  would  send  the  sheep  and  veal  in 
good  time  on  the  following  morning,  he  would  remit  the  money  back 
by  the  bearer.  The  meat  was  accordingly  sent  on  the  18th  of 
August,  by  the  prosecuter,  and  delivered  to  the  prisoner  by  the 
prosecutor's  servant,  who  asked  him  for  the  money;  and  said,  if  he 
did  not  give  it  him,  he  must  take  the  meat  back  again.  The  pris- 
oner replied,  **Aye,  sure!"  and  wrote  a  note;  and  told  the  prose- 
cutor's servant  to  take  it  to  his  master,  and  it  would  satisfy  him. 
This  note  (of  which  the  following  is  a  copy)  was  delivered  to  the 
prosecutor  by  his  servant :  *  *  Mr.  Perks,  Sir,  I  have  a  bill  of  Walsall 
bank,  which  is  a  very  good  one,  if  you  will  send  me  the  change,  or 
111  see  you  on  Wednesday  certain.  Yours,  M.  Q."  The  jury  found 
the  prisoner  guilty ;  and  said  they  were  of  opinion,  that  at  the  time 
the  prisoner  applied  to  Perks,  he  knew  Perks  would  not  part  with 
the  meat  without  the  money;  and  that  he  promised  to  send  back 
the  money  to  obtain  the  goods.  The  jury  also  found,  that  at  the 
time  he  applied  for  the  meat,  and  promised  to  send  back  the  money, 
he  did  not  intend  to  return  the  money ;  but  by  that  means  to  obtain 
the  meat,  and  cheat  the  prosecutor.  On  case  reserved  the  judges 
held  the  conviction  wrong;  being  of  opinion,  that  was  not  a  pretense 
within  the  meaning  of  the  statute.  It  was  merely  a  promise  for 
future  conduct,  and  common  prudence  and  caution  would  have  pre- 
vented any  injury  arising  from  the  breach  of  it.  R.  v,  Gtoodhall, 
Russell  &  R.  461,  B.  725. 

(New  York  Ct.  of  App.,  1860.)  False  Promise  of  Job.  COM- 
STOCK,  C.  J.  The  offense  charged  consisted  in  a  false  representa- 
tion made  by  the  prisoner  to  Hock  that  he  could  give  to  him  a  cer- 
tain employment,  and  in  a  false  and  fraudulent  promise  that  he 
would  employ  him  and  pay  him  $50  a  month  for  his  services.  Hock, 
believing  the  representation  and  relying  on  the  promise,  deposited 
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$100  as  a  security  on  his  part  for  the  faithful  performance  of  the 
contract  •  •  •  The  transaction  was  simply  a  private  cheats 
without  a  conspiracy,  and  having,  certainly,  no  extraordinary  cir- 
cumstances of  art  or  contrivance.  •  •  •  [After  discussing  the 
common  law  and  old  English  statutes  his  honor  came  to  N.  T.  LawB* 
1853,  p.  219,  ''to  punish  gross  frauds  and  to  suppress  mock  auc- 
tions."] In  the  enacting  part  (§2)  it  is  made  a  criminal  offense  to 
obtain  money  or  property,  not  only  by  that  particular  instrumental- 
ity, but  by  **any  other  gross  fraud  or  cheat  at  common  law."  •  • 
*  There  is  some  reason  for  saying  that  these  words  include  only 
such  frauds  and  cheats  as  were  indictable  at  common  law ;  and  this 
construction  is  preferable  to  one  which  would  indiscriminately  con- 
vert into  crime  every  fraudulent  dealing  or  practice  which  might  be  a 
cause  of  action  for  damages  in  the  civil  courts.  If  we  were  to  adopt 
that  construction,  then  a  fraudulent  warranty  iu  a  horse  trade  would 
be  a  felony,  and  the  offender  might  be  punished  iu  the  state  prison. 
The  cheat,  it  is  true,  must  be  a  ''gross"  one;  but  that  term  suggests 
no  legal  standard  or  test.  One  court  and  jury  might  think  the 
fraudulent  representation  to  be  slight  and  venial,  and  another  might 
consider  it  gross  or  criminal.  There  would  be  no  certainty  or  rule 
in  the  administration  of  the  law.  Even  a  mere  suppression  of  the 
truth  may  be,  in  many  circumstances,  a  very  gross  fraud,  according 
to  a  popular  acceptation  of  those  terms.  •  •  •  In  morals,  the 
imposition  was  gross  and  detestable.  But,  in  logic  and  law,  the  of- 
fense consisted  in  making  a  false  and  delusive  promise,  with  no  in- 
tention of  performing  it.  This  is  not  indictable.  •  •  •  Reversed. 
Banney  v.  P.,  22  N.  Y.  413,  F.  303. 


(Pa.  Sup.  Ct.,  1882.)  Promise  to  Take  up  Note.  PAXSON,  J. 
The  only  question  presented  by  this  record  is  whether  the  indict- 
ment sets  forth  an  indictable  offense.  It  contains  two  counts,  in 
each  of  which  the  defendant  below  is  charged  with  cheating  by 
false  pretenses.  The  particular  act  alleged  was  the  procuring  of  the 
prosecutor's  indorsement  of  the  defendant's  promissory  note,  and 
the  false  pretense  charged  consisted  in  representing  to  the  prosecu- 
tor that  he  would  use  the  note  so  indorsed  to  take  up  and  cancel 
another  note  of  the  same  amount  then  about  maturing,  and  upon 
which  the  prosecutor  was  liable  as  indorser.  In  other  words,  the 
note  was  given  in  renewal  of  another  note  of  like  amount,  and  the 
iiidictment  charges  that  the  defendant,  instead  of  using  it  for  this 
purpose,  as  he  promised  to  do,  procured  it  to  be  discounted,  and 
used  a  portion  of  the  proceeds  for  other  purposes.  A  false  pretense, 
to  be  within  the  statute,  must  be  the  assertion  of  an  existing  fact, 
not  a  promise  to  perform  some  act  in  the  future.  •  •  •  But  it 
is  said,  the  jury,  having  convicted  the  defendants  of  the  offense  of 
cheating  by  false  pretenses,  we  must  assume  that  the  facts  proved 
amounted  to  larceny.  This  does  not  follow.  A  general  verdict  of 
guilty  upon  the  indictment  is  a  finding  only  of  the  facts  sufficiently 
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pleaded.  Neither  of  the  counts  would  sustain  a  charge  of  larceny. 
*  *  *  The  order  arresting  the  judgment  is  affirmed.  0.  v.  Moore, 
99  Pa.  St.  570,  5  L.  283. 

(Bng.  C.  C.  E.,  1862.)  Statement  of  Fact  and  Promise  Together— 
Siiigle  and  Will  Marry.  EKLE,  G.  J.  We  are  of  opinion  that  the 
conviction  in  this  case  was  proper.  The  indictment  was  for  obtain- 
ing £8  from  Ann  Hayes  by  false  pretenses,  and  it  was  found  by  the 
jury  that  the  woman  parted  with  the  money  on  the  false  representa- 
tion by  the  prisoner  that  he  was  a  single  man,  and  the  promise  that 
he  would  lay  out  the  money  in  furnishing  a  house  for  them  to  live 
in,  and  that  he  would  then  marry  her.  It  is  perfectly  clear  that 
obtaining  money  by  a  false  promise  is  not  the  subject  of  an  indict- 
ment ;  but  here  there  was  the  false  pretense  that  the  prisoner  was  an 
unmarried  man,  which  was  an  essential  fact  in  this  case,  and  without 
which  pretense  the  prisoner  never  would  have  obtained  the  money 
from  the  woman.  Now,  one  false  fact,  by  means  of  which  the  money 
is  obtained,  sufficiently  sustains  the  indictment,  although  it  may  be 
united  with  false  promises  which  would  not  of  themselves  do  so. 
The  conviction  therefore  was  right.  The  other  judges  concurred. 
Conviction  affirmed.  R.  v.  Jennison,  9  Cox  C.  C.  158,  L.  &  C.  157, 
31  L.  J.  m.  c.  146,  8  Jur.  n.  s.  442,  6  L.  T.  256,  10  W.  R.  488,  B.  742, 
Ee.  324. 

A««.  Jnies  Y.  S.,  86  Md.  805,  86  Atl.  1087.  physieian  and  will  oure;  P.  ▼.  WIdsIow,  89  Biioh.  507 
oao  and  will  get  lob;  S.  v.  Thaden,  48  Minn.  3:96.  45  Ns  W.  614,  own  and  will  sell;  O.  v.  Wallaee, 
114  Pa.  St.  406. 6  Atl.  086.  60  Am.  Kep.  858,  solYent  and  will  pay;  Bosoow  v.  S.,  38  Tex.  Cr.  R  880, 
96  S.  W.  666,  physieian  and  will  cure. 

((Bng.  C.  C.  R.,  1857.)  Statement  of  Opinion  as  to  Quality.  De- 
fendant was  convicted  of  obtaining  money  by  falsely  representing 
to  a  pawnbroker  that  spoons  offered  in  pawn  for  a  loan  were  plated 
equal  to  Elkington's  A,  and  on  the  best  foundation  material.  LORD 
CAMPBELL,  C.  J.  I  am  of  opinion  that  this  conviction  cannot  be 
supported,  as  it  seems  to  me  to  proceed  upon  a  mere  representation, 
during  the  bargaining  for  the  purchase  of  a  commodity,  of  the 
quality  of  that  commodity.  In  the  last  case  which  we  disposed  of 
(R.  V.  Sherwood),  after  the  purchase  had  been  completed  there  was 
a  distinct  averment  which  was  known  to  be  false,  respecting  the 
quantity  of  the  goods  delivered,  and  in  respect  of  that  misrepre- 
sentation a  larger  sum  of  money  was  received  than  ought  to  have 
been  received,  the  amount  of  which  could  be  easily  calculated ;  and 
therefore  I  thought,  and  I  think  now,  that  that  was  clearly  a  case 
within  the  act  of  parliament.  But  here,  if  you  look  at  what  is  stated 
upon  the  face  of  the  case,  it  resolves  itself  into  a  mere  misrepre- 
sentation of  the  quality  of  the  article  that  was  sold,  bearing  in  mind 
that  the  article  was  of  the  species  that  it  was  representea  to  be  to 
the  purchaser,  namely,  plated  spoons,  and  that  the  purchaser  re- 
ceived them.  Now,  it  seems  to  me,  it  never  could  have  been  the  in- 
tention of  the  legislature  to  make  it  an  indictable  offense  for  the 
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seller  to  exaggerate  the  quality  of  that  which  he  was  selling,  ftny 
more  than  it  would  be  an  indictable  offense  for  the  purchaser,  dur- 
ing the  bargain,  to  depreciate  the  quality  of  the  goods,  and  tQ  say 
that  they  were  not  equal  to  that  which  they  really  were.  It  seems 
to  me  that  this  is  an  extension  of  the  criminal  law  which  is  most 
alarming,  for  not  only  would  sellers  be  liable  to  be  indicted  for  an 
extravagant  representation  of  the  value  of  goods,  but  purchasers 
would  be  liable  to  be  indicted  if  they  improperly  depreciated  the 
quality  of  the  goods,  and  induced  the  sellers  by  that  depreciation  to 
sell  the  goods  at  an  under  price,  and  below  the  real  value  of  the 
goods,  which  would  have  been  paid  for  them  had  it  not  been  for 
that  representation.  Now,  as  yet,  I  find  no  case  in  which  it  has 
been  held  that  this  misrepresentation,  at  the  time  of  sale,  of  the  qual- 
ity of  the  goods,  has  been  held  to  be  an  indictable  offense.  In  R.  v, 
Eoebuck  the  article  delivered  was  not  of  the  species  bargained  for, 
for  there  it  was  for  a  silver  chain,  and  the  chain  that  was  sold  was 
not  of  silver,  but  was  of  some  base  metal,  and  was  of  no  value. '  But 
here  the  spoons  were  spoons  of  the  species  that  was  bargained  for, 
although  the  quality  was  inferior.  It  seems  to  me,  therefore,  that 
this  is  not  a  case  within  the  act  of  parliament,  and  that  the  convic- 
tion cannot  be  supported.  [Concurring  opinions  were  given  by 
Pollock,  C.  B.,  Cockburn,  C.  J.,  Coleridge,  Cresswell,  Erie,  Cromp- 
ton,  and  Crowder,  J  J.,  and  by  Watson  and  Channel!,  BB.] 
WILLES,  J.  I  am  of  opinion  at  variance  with  those  which  have 
been  generally  expressed.  •  •  •  I  think  the  words  of  the  act 
should  be  implicitly  followed,  and  the  legislature  should  be  obeyed 
according  to  the  terms  in  which  it  has  expressed  its  will  in  §  53  of 
7  &  8  G.  4,  c.  29.  I  am  looking  to  the  words  of  that  section,  and  I 
am  unable  to  bring  myself  to  think  that  its  framers  were  dealing 
with  anything  in  the  nature  of  a  distinction  between  the  case  of 
goods  fraudulently  obtained  by  contract  and  goods  so  obtained 
without  any  contract.  The  section  commences  with  the  recital, 
"That  whereas  a  failure  of  justice  frequently  arises  from  the  subtle 
distinction  between  larceny  and  fraud;"  now  this  recital  ought 
not  on  a  proper  construction,  and  according  to  those  authorities  by 
which  we  are  bound,  to  have  the  effect  of  restraining  the  operation 
of  the  enacting  clause.  The  enacting  part  of  the  section  is,  **if  any 
person  shall  by  any  false  pretense  obtain  from  any  other  person 
any  chattel,  money,  or  valuable  security,  with  intent  to  cheat  or 
defraud  any  person  of  the  same,  every  such  offender  shall  be  guilty 
of  a  misdemeanor.''  And  it  appears  to  me  that  the  only  proper  test 
to  apply  to  any  case  is  this,  whether  it  was  a  false  pretense  by  which 
the  property  was  obtained,  and  whether  it  was  obtained  with  the 
intention  to  cheat  and  defraud  the  person  from  whom  it  was  ob- 
tained. Now  in  this  case  it  appears  that  there  was  a  false  pretense ; 
there  was  a  pretense  that  the  goods  had  as  much  silver  upon  them 
as  Elkington's  A;  there  was  also  the  pretense  that  the  foundations 
were  of  the  best  material.    If  I  could  bring  myself  to  take  the  view 
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which  my  brother  Erie  has  taken  of  the  statement  of  the  case,  that 
these  were  matters  of  opinion,  and  not  matters  of  fact,  which  could 
be  ascertained  by  inspection  or  calculation,  possibly  I  might  arrive 
at  the  same  conclusion  as  he  has  done ;  but  it  appears  to  me  on  the 
face  of  the  case  that  Elkington's  A  must  have  been  a  fixed  quan- 
tity, and  that  the  proper  material,  the  best  material  for  the  foun- 
dation of  such  plated  articles,  must  have  been  a  well  known  quality 
in  the  trade,  because  it  appears  that  the  prisoner  made  a  statement 
with  respect  to  the  quantity  of  silver  and  the  quality  of  the  founda- 
tion with  the  intent  to  defraud.  It  appears  that  the  person  who 
made  the  advance  was  thereby  defrauded — thereby  induced  to  make 
the  advance;  the  jury  have  found  that  the  statements  were  known 
by  the  prisoner  to  be  untrue,  and  that  in  consequence  of  these  state- 
ments he  obtained  the  money  mentioned  in  the  indictment.  It  ap- 
pears to  me  that,  for  all  practical  purposes,  that  ought  to  be  taken 
to  be  a  sufficient  fact  coming  within  the  region  of  assertion  and  cal- 
eiilation,  and  not  a  mere  speciilative  opinion,  and  that  it  should  be 
considered  a  false  pretense.  If  the  misrepresentation  was  a  simple 
commendation  of  the  goods;  if  it  was  a  mere  puffing  of  the  articles 
which  were  offered  in  pledge ;  if  it  was  entirely  a  case  of  one  person 
dealing  with  another  in  the  way  of  business,  who  might  expect  to 
pay  the  price  of  the  articles  which  were  offered  for  the  purpose  of 
pledge  or  sale,  I  apprehend  it  would  have  been  easily  disposed  of 
by  the  jury  who  had  to  pass  ah  opinion  upon  the  question,  acting 
as  persons  of  common  sense  and  knowledge  of  the  world.  It  would 
be  a  question  for  them  in  such  case.  •  •  •  Bramwell,  B.,  also 
dissented.  R.  v.  Bryan,  7  Cox  C.  C.  312,  Dears.  &  B.  265,  26  L.  J. 
m.  c.  84,  3  Jur.  n.  s.  620,  5  W.  R.  598,  B.  729,  Ke.  328,  5  L.  134,  Mi. 
855. 

Contra:  P.  v.  Perkins,  153  N.  Y-  670,  47  N.  E  883,  that  statements  as  to  quality  and  value 
known  to  be  false  and  inducing  sale  are  oiiminal. 

(111.  Sup.  Ct.,  1888.)  Nice  Horse.  Evidence  that  defendant  had 
carried  on  the  business  of  a  horse-dealer,  for  years,  in  the  city,  gen- 
erally at  stables  in  the  rear  of  houses,  making  his  business  known 
by  advertisements  in  the  papers,  as  in  this  instance;  that,  led  by 
such  advertisement,  representing  the  horse  in  question  to  be  **a  real 
nice  driving-horse,"  very  fast,  the  property  of  a  lady,  with  other 
statements  afterwards  proving  untrue,  the  purchaser  went  to  the 
place,  where  defendant  made  substantially  the  same  representations; 
and  also  that  the  horse  was  a  good  one,  and  had  always  worked  for 
him,  none  of  the  statements  being  made  as  on  information,  and  all 
being  untrue,  and  the  horse  almost  worthless — sufficiently  shows  de^ 
fendant's  knowledge  of  their  falsity,  and,  added  to  the  fact  that 
defendant  knew  the  purchaser  was  ignorant  of  the  diseases  of  horses, 
and  trusted  to  his  statements,  justifv  a  verdict  of  guilty.  Convic* 
tion  affirmed.    Jackson  v.  P.,  126  HI.  139, 18  N.  E.  286. 

(N.  Car.  Sup.  Ct.,  1889.)     Same.    On  indictment  for  false  pre- 
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tense,  by  which  defendant  sold  an  unsound  horse,  it  appeared  that 
defend£uit  knew  the  horse  had  a  disease  C'swinney")  of  long  staad- 
ing,  and  that  lameness  would  only  occur  after  about  three  days' 
driying;  also  that  the  purchaser,  discovering  that  the  horse  limped, 
was  assured  by  defendant  that  it  had  never  been  lame,  and  that  tlie 
limping  was  the  result  of  recent  shoeing,  and  was  temporary.  An 
instruction  that,  if  the  purchaser  could  perceive  the  lameness,  the 
prineiple  of  caveat  emptor  applied  and  defendant  was  not  guilty, 
was  held  properly  refused.  Conviction  affirmed.  S.  v.  WilkenMm, 
103  N.  C.  337,  9  S.  E.  415. 

(Eng.  C.  C.  R.y  1860.)  Quantity  and  Identity.  Two  cases  were 
considered  together.  One  against  Goss,  for  selling  8  cheeses  by  tak- 
ing a  sample  out  for  the  buyer  to  taste,  and  fraudulently  in  each  in- 
stance substituting  other  cheese  for  him  to  taste ;  the  other  against 
Ragg  for  knowingly  selling  8  cwt.  of  Rutland  coal  for  15  cwt  of 
Forest  coal.  ERLE,  C.  J.  We  are  all  of  opinion  that  the  convic- 
tion in  each  case  was  right.  With  reference  to  the  case  of  Joseph 
Ragg>  there  was  a  false  representation  that  the  quantity  of  coals  in 
the  cart  was  15  cwt.,  whereas  only  about  8  cwt.  were  delivered,  and 
there  was  a  pretense  of  a  delivery  of  7  cwt.,  no  part  of  which  had 
been  delivered.  And  although  the  falsehood  was  only  as  to  part  of 
the  entire  quantity  to  be  delivered,  yet  this  falls  within  the  class  of 
eases  of  false  representations  as  to  the  quantity  of  goods  delivered, 
the  principle  of  which  is  a  false  pretense  of  a  matter  of  fact  cogni- 
zable by  the  senses,  which  is  an  indictable  offense  within  the  statute. 
With  regard  to  the  case  of  Thomas  Goss,  there  was  also  a  false  pre- 
tense of  a  matter  of  fact  within  the  cognizance  of  the  senses ;  for  by 
a  sample  which  he  falsely  represented  as  a  part  of  the  very  cheese 
to  be  sold,  but  which  was  part  of  a  cheese  altogether  different  both  in 
substance  and  value,  he  procured  the  purchaser  to  buy  the  inferior 
cheese,  and  part  with  his  money.  That  was  a  false  pretense  as  to 
the  substance  of  the  article  for  sale,  whereby  the  prisoner  was  en- 
abled to  pass  off  a  counterfeit  article  as  and  for  the  genuine  sub- 
stance. In  R.  V.  Roebuck,  7  Cox  C.  C.  126,  it  was  held  that  falsely 
representing  to  a  pawnbroker  that  a  chain  is  silver,  the  prisoner 
knowing  it  to  be  a  base  metal,  is  indictable.  So  here  the  drawing 
from  the  prisoner's  pocket,  samples  from  another  cheese,  and  not 
the  cheese  intended  for  sale,  which  was  a  totally  different  substance, 
and  falsely  pretending  to  the  purchaser  that  those  samples  were  part 
of  the  substance  which  he  was  to  buy,  that  is  equally  an  indictable 
ollFense  within  the  statute,  and  falls  within  the  class  of  cases  to 
which  belong  R.  v.  Abbott,  where  the  substance  of  the  purchase  Was 
a  cheese  of  the  identical  character  with  the  taster :  and  R.  v.  Dundas, 
6  Cox  C.  C.  380,  where  the  article  sold  was  falsely  pretended  to  be 
Everett's  blacking,  which  was  a  known  article  in  the  neighborhood, 
whereas  in  fact  the  article  passed  off  was  a  counterfeit.  In  the  case 
of  R.  V.  Bryan,  the  case  of  the  plated  spoons  represented  as  eqtial 
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to  filkington's  A,  the  jadges  who  oonstituted  the  majority  deoidad 
thftt  case  on  the  principle,  that  indefinite  praise  on  a  matter  of 
opinion,  is  not  within  the  limit  of  indictable  offenses.  A  great  deal 
of  dissatisfaction  has  been  expressed  with  that  decision,  as  if  it  must 
operate  as  an  encouragement  to  falsehood  and  fraud,  and  so  lead  to 
a  great  deal  of  mischief;  but  it  should  be  recollected  what  an  ex- 
treme calamity  it  is  to  a  respectable  man,  to  have  to  stand  his  trial 
at  a  criminal  bar  as  a  cheat,  upon  an  indictment  at  the  instance  of  a 
dissatisfied  purchaser.  It  is  easy  for  an  imaginative  person  to  fall 
into  an  exaggeration  of  praise  upon  the  sale  of  his  goods.  And  if 
such  statements  are  indictable,  a  person  who  wishes  to  get  out  of  a 
bad  bargain  made  by  his  own  negligence,  might  have  recourse  to 
an  indictment,  on  the  trial  of  which  the  vendor's  statement  on  oath 
would  be  excluded,  instead  of  being  obliged  to  bring  an  action, 
where  each  party  would  be  heard  on  equal  terms.  •  •  •  The 
other  judges  concurred.  Convictions  affirmed.  R.  v.  Ooss  and  S. 
▼.  Eagg,  8  Cox  C.  C.  262,  Bell  C.  C.  208,  29  L.  J.  m.  c.  86,  6  Jur.  n.  s. 
178, 1  L.  T.  337,  8  W.  R.  193,  B.  737. 

(Mich.  Sup.  Ct.,  1876.)  Puffing — Opinion — Omnibus  Instruction. 
Jacobs  was  convicted  of  obtaining  money  by  false  pretenses.  He 
obtained  a  loan  secured  by  mortgage  on  his  wife's  land.  He  told 
the  lender  that  the  lots  were  near  the  city  limits,  on  a  street  leading 
directly  to  the  business  district,  nicely  located,  and  would  sell 
any  day  for  $1,200  to  $1,500  cash.  He  excepts.  GRAVES,  J. 
•  •  •  No  instruction  was  given  that  any  representation  laid 
as  a  false  pretense  could  not  legally  be  so  laid,  nor  any  instruc- 
tion that  any  representation  laid  as  a  pretense  was  unproved,  or  any 
instruction  to  preclude  the  jury  from  resorting  to  the  whole  evi- 
dence, and  finding  from  it  that  all  the  representations  laid  as  pre- 
tenses were  in  fact  made.  Hence,  if  any  representation  laid  as  a 
fake  pretense  could  not  be  lawfully  impressed  with  that  character, 
the  jury  were  in  eflFect  permitted  to  convict  upon  it.  Now  the  al- 
leged pretense  that  the  lots  were  ** nicely  located,"  was  a  distinct 
pretense  in  the  information.  But  it  was  not  such  a  representation 
as  could  be  made  the  subject  of  criminal  prosecution  as  a  false  pre- 
tense. It  could  not  convey  or  be  understood  as  conveying  any  defi- 
nite idea  at  all.  There  is  no  standard  for  trying  the  accuracy  of  such 
a  statement.  What  is  a  nice  location  to  one  may  be  far  otherwise 
to  another,  and  even  to  the  mind  of  one  using  it  the  expression  is 
vague  and  indeterminate.  No  one  can  be  supposed  to  accept  such  a 
representation  as  an  assertion  of  the  existence  of  some  fact  or  cir- 
cumstance sufficient  to  cause  him  to  change  his  situation  in  reliance 
on  it,  and  the  law  cannot  measure  or  weigh  people's  fancies.  The 
alleged  representation  concerning  the  value  of  the  lots  to  be  mort- 
gaged cannot  be  construed  as  anything  beyond  matter  of  opinion, 
and  it  is  not  to  be  supposed  the  expression  was  understood  in  a  sense 
Qiore  absolute.    There  is  no  reason  for  implying  that  Barts  relied 
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upon  it  or  was  in  any  way  or  to  any  extent  duped  by  it.  Bishop  v. 
Small,  63  Me.  12 ;  Mooney  v.  Miller,  102  Mass.  217 ;  Long  v.  Wood- 
man, 58  Me.  49,  and  cases  cited.  •  •  •  Conviction  set  aside. 
P.  V.  Jacobs,  35  Mich.  36,  F.  305,  5  L.  ai5. 

(Mass.  Sup.  Judicial  Ct.,  1837.)  Overdraft.  Defendant  was  con- 
victed of  obtaining  money  of  the  Hancock  bank  of  Boston  by  falsely 
pretending  that  his  name  was  Charles  Adams;  that  he  wished  to 
open  an  honest  account  at  the  bank,  to  deposit  and  draw  in  the  usual 
manner;  and  that  two  checks  signed  by  him,  presented  by  himself, 
and  drawn  on  his  account  at  that  bank  were  good.  It  was  proved 
that  he  overdrew  his  accounts  at  other  banks  about  the  same  time. 
The  court  held  that  four  things  must  be  averred  and  proved  to  make 
out  the  statutory  offense:  1,  intent  to  defraud;  2,  fraud  committed; 
3,  a  false  pretense  for  that  purpose ;  and,  4,  the  fraud  accomplished 
by  that  means.  MORTON,  J.  •  •  •  The  bank  officers  did  not 
confound  the  defendant  with  Charles  Adams,  and  it  does  not  appear 
that  the  defendant  knew  that  there  was  any  other  person  by  that 
name.  lie  never  claimed  any  credit  on  account  of  his  name,  and  the 
coincidence  might  have  been  accidental.  At  any  rate  it  had  no 
influence  upon  the  credit  of  either,  nor  any  effect  upon  their  ac- 
counts or  the  payment  of  their  checks.  2.  The  opening  and  keeping 
an  account  with  the  Hancock  bank  might  have  been,  and  doubtless 
w^as,  a  part  of  a  cunning  stratagem,  by  which  the  defendant  intended 
to  practice  a  fraud  upon  that  bank.  But  the  business  was  done  and 
the  account  kept  in  the  usual  manner.  The  defendant  made  hi^ 
deposits  and  drew  his  checks  like  other  customers  of  the  bank.  He 
made  no  representation  of  the  course  he  intended  to  pursue  and  gave 
no  assurance  of  integrity  and  fair  dealing.  And  we  can  see  nothing 
in  the  course  of  this  business,  constituting  it  a  false  pretense,  which 
would  not  involve  the  account  of  any  depositor  who  might  overdraw, 
in  the  same  category.  3.  The  pretense,  if  any  such  there  were,  that 
the  check  was  good,  or  that  the  defendant  had  funds  in  the  bank  for 
which  he  had  a  right  to  draw,  was  false.  He  had  no  such  funds. 
Did  the  defendant  make  any  such  pretense?  He  made  no  statement 
or  declaration  to  the  officers  of  the  bank.  He  merely  drew  and  pre- 
sented his  checks  and  they  were  paid.  This  was  done  in  the  usual 
manner.  If  then  he  made  any  pretense,  it  must  result  from  the 
acts  themselves.  What  is  a  false  pretense,  within  the  meaning  of  the 
statute?  It  may  be  defined  to  be  a  representation  of  some  fact  or 
circumstance,  calculated  to  mislead,  which  is  not  true.  To  give  it  a 
criminal  character  there  must  be  a  scienter  and  a  fraudulent  intent. 
Although  the  language  of  the  statute  is  very  broad,  and  in  a  loose 
and  general  sense,  would  extend  to  every  misrepresentation,  how- 
ever absurd  or  irrational,  or  however  easily  detected;  yet  we  think 
the  true  principles  of  construction  render  some  restriction  indis- 
pensable to  its  proper  application  to  the  principles  of  criminal  law 
and  to  the  advantageous  execution  of  the  statute.    We  do  not  mean 
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to  0ay  that  it  is  limited  to  cases  against  which  ordinary  skill  and 
diligence  cannot  guard ;  for  one  of  its  principal  objects  is  to  protect 
the  weak  and  credulous  from  the  wiles  and  statagems  of  the  artful 
and  cunning;  but  there  must  be  some  limit,  and  it  woiild  seem  to 
be  unreasonable  to  extend  it  to  those  who,  having  the  means  in  their 
own  hands,  neglect  to  protect  themselves.  •  •  •  The  representa- 
tion is  inferred  from  the  act,  and  the  pretense  may  be  made  by  im- 
plication as  well  as  by  verbal  declaration.  In  the  case  at  bar  the 
defendant  presented  his  own  checks  on  a  bank  with  which  he  had 
an  account.  What  did  this  imply  t  Not  necessarily  that  he  had 
funds  there.  Overdrafts  are  too  frequent  to  be  classed  with  false 
pretenses.  A  check,  like  an  order  on  an  individual,  is  a  mere  request 
to  pay.  •  •  •  New  trial  granted.  C.  v.  Drew,  19  Pick.  179,  B. 
744,  Kn.  277. 

Compare  cases  of  forging  flctitions  names,  §  161,  and  C.  t.  Warren,  §  4. 

(Eng.  Assize,  1837.)  By  Conduct — ^Distinctive  Dress.  On  indict- 
ment for  obtaining  a  pair  of  boot-straps  of  V.,  by  falsely  pretending 
to  be  a  student  at  Oxford  University  and  a  commoner  of  Magdalen 
College,  it  appeared  that  the  defendant  wore  a  commoner's  cap  and 
gO;Wn  and  falsely  said  he  belonged  to  Magdalen  College  at  the 
time  he  asked  for  and  obtained  the  goods  mentioned.  BOLLAND, 
B.  (in  summing  up  to  the  jury) :  If  nothing  had  passed  in  words,  I 
should  have  laid  down  that  the  fact  of  the  prisoner's  appearing 
in  the  cap  and  gown  would  have  been  pregnant  evidence  from  which 
a  jury  should  infer  that  he  pretended  he  was  a  member  of  the  uni- 
versity, and  if  so,  would  have  been  a  sufficient  false  pretense  to  sat- 
isfy the  statute.  It  clearly  is  so  by  analogy  to  the  cases  in  which 
offering  in  payment  the  notes  of  a  bank  which  has  failed,  knowing 
them  to  be  so,  has  been  held  to  be  a  false  pretense  without  any  words 
being  used.  Verdict,  guilty.  R.  V.  Barnard,  7  Car.  &  P.  784,  B.  727, 
Ke.  333. 

§172.    ''Shall  Obtain." 

(New  York  Sup.  Ct.,  1842.)  Inducing  Pajrment  of  Debt.  De- 
fendant was  convicted  of  obtaining  money  by  false  pretenses  on 
proof  that  he  had  received  prosecutor's  note,  then  payable,  on  which 
the  amount  paid  was  due,  and  induced  prosecutor  to  pay  it  by  stat- 
ing that  it  had  been  lost  or  destroyed,  which  defendant  well  knew 
to  be  false;  and  that  after  it  was  paid  he  sold  it  for  value  to  an 
innocent  purchaser.  On  certiorari  from  this  court,  the  judgment 
was  reversed ;  because  a  fake  pretense  which  cheats  a  man  into  per- 
forming his  duty  is  not  punishable  by  the  statute,  which  was  the 
only  consequence  to  the  prosecutor;  and  whether  he  is  compelled  to 
pay  again  depends  only  on  whether  he  armed  himself  properly  with 
proof  at  the  time  of  payment,  and  was  yet  wholly  speculative.  New 
trial  ordered.    P.  v.  Thomas,  3  Hill  169,  B.  722. 
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(Eug.  C.  C.  B.,  1870.)  InduGiDg  Owner  to  Let.  Indictment  undeor 
24  &  25  Viot.  c.  96,  §  88,  for  obtaining  goods  by  false  pretenses.  On 
trial  it  was  shown  that  the  prisoner  went  to  the  prosecutor's  livery 
stables,  said  he  was  sent  by  H.  to  order  a  horse  to  be  ready  next 
morning,  and  at  the  appointed  time  called  for  the  horse,  rode  it  dur- 
ing the  day,  and  returned  it  at  night,  but  had  never  paid  for  the 
use  of  it,  and  that  he  had  no  authority  from  H.  to  hire  the  hocae. 
He  was  convicted,  and  the  question  was  reserved  as  to  whether  he 
was  properly  found  guilty  of  obtaining  chattels  by  false  pretenses 
within  the  meaning  of  the  statute.  BOVILL,  C.  J.  We  are  of 
opinion  that  the  conviction  in  this  case  cannot  be  supported.  The 
Stat.  24  &  25  Vict  c.  96,  §  88,  enacts  that,  ''whosoever  sh^  by 
any  false  pretense,  obtain  from  any  other  person  any  chattel, 
money,  or  valuable  security,  with  intent  to  defraud,  shall  be 
guilty  of  misdemeanor."  The  word  ''obtain''  in  this  section  does 
not  mean  obtain  the  loan  of,  but  obtain  the  property  in,  any  chattel, 
etc.  This  is,  to  some  extent,  indicated  by  the  proviso,  that  if  it 
be  proved  that  the  person  indicted  obtained  the  property  in  such 
manner  as  to  amount  in  law  to  larceny,  he  shall  not,  by  reason 
thereof,  be  entitled  to  be  acquitted;  but  it  is  made  more  clear  by 
referring  to  the  earlier  statute  from  which  the  language  of  §  88  is 
adopted.  7  &  8  G.  IV.  c.  29,  §  53,  recites  that  "a  failure  of  justice 
frequently  arises  from  the  subtle  distinction  between  'larceny  and 
fraud,'  "  and  for  remedy  thereof  enacts  that  "if  any  person  shall, 
by  any  false  pretense,  obtain,"  etc.  The  subtle  distinction  which 
the  statute  was  intended  to  remedy  was  this:  That  if  a  person  by 
fraud  induced  another  to  part  with  the  possession  only  of  goods  and 
converted  them  to  his  own  use,  this  was  larceny ;  while  if  he  induced 
another  by  fraud  to  part  with  the  property  in  the  goods  as  well 
as  the  possession,  this  was  not  larceny.  But  to  constitute  an  ob- 
taining by  false  pretenses  it  is  equally  essential,  as  in  larceny,  that 
there  shall  be  an  intention  to  deprive  the  owner  wholly  of  his  prop- 
erty, and  this  intention  did  not  exist  in  the  case  before  us.  In  sup- 
port of  the  conviction  the  case  of  R.  v.  Boulton  was  referred  to. 
There  the  prisoner  was  indicted  for  obtaining  by  false  pretenses  a 
railway  ticket  with  intent  to  defraud  the  company.  It  was  held 
that  the  prisoner  was  rightly  convicted,  though  the  ticket  had  to 
be  given  up  at  the  end  of  the  journey.  The  reasons  for  this  decision 
do  not  very  clearly  appear,  but  it  may  be  distinguished  from  the 
present  case  in  this  respect;  that  the  prisoner,  by  using  the  ticket 
for  the  purpose  of  traveling  on  the  railway,  entirely  converted  it 
to  his  own  use  for  the  only  purpose  for  which  it  was  capable  of  be- 
ing applied.  In  this  case  the  prisoner  never  intended  to  deprive  the 
prosecutor  of  the  horse  or  the  property  in  it,  or  to  appropriate  it  to 
himself,  but  only  intended  to  obtain  the  use  of  the  horse  for  a  limited 
time.  The  conviction  must  therefore  be  quashed.  R.  y.  Kllhanii 
L.  E.  1  C.  C.  R.  261,  39  L.  J.  m.  c.  109,  22  L.  T.  625,  18  W.  R.  957,  11 
Cox  C.  C.  561,  B.  718,  C.  411,  Ke.  347. 
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(Iowa  Sup.  Ct.,  1877.)  Obtaining  Oontraot  to  Sell  Under  Lease. 
On  indictment  for  obtaining  a  harvesting  machine  worth  $190  by 
false  pretenses,  the  pretenses  relied  on  were  the  false  statement 
made  in  the  contract  of  sale,  that  the  proposed  purchaser  owned  in 
his  own  name  40  acres  of  land,  26  improved,  worth  $1,000,  and  per- 
sonalty worth  $800  above  indebtedness,  but  as  the  same  contract 
provided  that  title  to  the  machine,  and  right  to  take  possession  at 
any  time,  should  remain  in  the  seUer  till  the  price  was  fully  paid, 
the  supreme  court  held  that  the  trial  court  did  not  err  in  directing 
the  jury  to  acquit  on  motion  of  defendant  at  the  close  of  the  state's 
evidence.    Affirmed.    S.  v.  Anderson,  47  Iowa  142,  5  L.  254. 

(New  York  Sup.  Ct.,  1837.)  Obtaining  Charity.  Indictment  for 
obtaining  charitable  donations  by  falsely  pretending  to  be  deaf  and 
dumb.  Demurrer  overruled,  and  judgment  suspended  for  the  opin- 
ion of  this  court.  CO  WEN,  J.  The  decision  of  this  case  depends 
upon  the  question  whether  the  statute  to  punish  the  obtaining  of 
money  or  goods  by  false  pretenses  was  intended  to  protect  the  citi- 
zens from  frauds  beyond  his  commercial  dealings.  •  •  •  I  have 
looked  into  the  books  farther,  and  failed  to  find  a  single  case  which 
holds  a  false  pretense  of  any  kind  to  the  end  that  another  should  do 
a  charitable  act  to  be  indictable.  The  absence  of  any  such  author- 
ity, especially  in  England,  where  beggars  greatly  abound,  drilled 
and  practiced  too  in  all  the  fraudulent  devices  of  their  trade,  is 
itself  enough  to  raise  a  doubt.  •  *  *  Looking  to  our  statute, 
the  man  who  merely  gives  to  a  beggar  without  ordering  him  in- 
stantly to  be  taken  into  custody  and  carried  before  a  justice  of  the 
peace,  as  he  may  do  [1  R.  S.  (2  ed.)  640  §  2]  would  seem  to  be  a 
moral  participant  in  the  crime  of  vagrancy.  It  would  sound  some- 
what extravagant  were  we  to  apply  a  law  severely  penal  to  the  pro- 
tection of  such  an  act.  •  •  •  Reversed.  P.  v.  Olongh,  17  Wend. 
351,  31  Am.  Cec.  303,  5  L.  276. 

(Wis.  Sup.  Ct.,  1903.)  Same.  Baker  was  convicted  of  obtaining 
25c.  by  falsely  pretending  that  he  was  agent  for  the  "Baker  Orphan- 
age'' of  Duluth,  Minn.  DODGE,  J.  The  first  assignment  of  error 
involves  the  contention  that  the  statute,  R.  S.  (1898)  §  4423,  punish- 
ing the  obtaining  of  money  under  false  pretenses  applies  only  to 
commercial  transactions,  and  is  not  applicable  to  the  mere  inducing 
of  one  to  donate  money  as  a  charity.  This  contention  has  support 
from  P.  V.  Clough,  17  Wend.  351,  which  seems  not  to  have  been 
questioned  or  expressly  reaffirmed  on  this  point  in  New  York.  The 
conclusion  was  reached  in  that  case  on  the  strength  of  the  recitation 
which  preceded  the  English  statute  (30  G.  2,  c.  24),  which  was  the 
prototype  of  most  of  the  statutes  in  this  country;  the  latter,  how- 
ever, not  retaining  the  preamble.  That  preamble  recited  as  to  the 
wrong  to  be  reached  by  the  statute  the  obtaining  by  evil-disposed 
persons  of  divers  sums  of  money  or  merehandise,  ''to  the  great  in- 
35 
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jury  of  industrious  families  and  to  the  manifest  prejudice  of  trade 
and  credit ' '  From  this  the  New  York  court  argued  that  such 
trifling  sums  as  people  were  ever  induced  to  give  to  mendicants 
or  for  charity  were  not  likely  to  cause  great  injury  to  industrious 
families,  or  to  prejudice  trade  and  credit.  The  English  courts,  in 
construing  their  own  statute  have  never  so  limited  it  B.  v.  Hensler, 
11  Cox  C.  C.  570 ;  B.  V.  Jones,  T.  &  M.  270.  Nor  has  any  other  court, 
so  far  as  we,  or  apparently  the  counsel,  have  ascertained,  adopted 
the  view  of  the  New  York  court,  which  has  been  repudiated  by  many 
of  them.  C.  v.  Whitcomb,  107  Mass.  486,  B.  751 ;  S.  v.  Matthews,  91 
N.  Car.  635 ;  Strong  v.  S.,  86  Ind.  208,  44  Am.  Rep.  292 ;  S.  v.  Styner, 
154  Ind.  131,  56  N.  £.  98;  2  Wharton's  C.  L.  §  1153;  2  Bishop's  C.  L. 
i  467.  •  •  •  The  magnitude  of  the  money  or  property  so  ob- 
tained is  of  no  consequence  to  the  existence  of  the  crime.  The  tur- 
pitude of  one  who  defrauds  in  the  name  of  charity  is  at  least  as  great 
as  that  of  one  who  meets  another  at  arm's  length  in  the  open  field 
of  commercial  transactions.  Criminal  statutes  are  not  so  much  to 
protect  the  individual  from  injury,  as  to  purge,  as  far  as  possible, 
from  the  community,  the  act  deemed  wrongful  and  nrejudicial.  Nor 
can  we  concur  with  the  suggestion  of  the  New  York  court  that  par- 
simony and  resistance  to  calls  of  charity  are  so  strong  and  effective 
generally  with  our  people  as  to  make  fraud  in  solicitation  for  such 
purposes  of  but  trifling  efScacy  or  danger.  We  are  persuaded  not 
only  that  the  great  weight  of  authority,  but  the  true  principle  under- 
lying this  enactment,  requires  the  holding  that  it  prohibits  and  pun- 
ishes as  well  the  fraudulent  obtaining  of  money  or  goods,  for  an 
ostensibly  charitable  purpose,  as  for  any  other.  •  •  •  [Reversed 
on  another  ground.]    Baker  v.  S.,  120  Wis.  135,  97  N.  W.  566. 


§  173.    ' '  From  Any  Person. ' ' 

If  defrauded  person  equally  guilty?    See  ante,  §  24. 

§  174.    "Money,  Ooods,  Wares,  or  Merchandise." 

(Pa.  Sup.  Ct.,  1848.)  Obtaining  a  Receipt.  Indictment  xmder 
Pa.  act  of  July  12,  1842,  §  21  (** money,  personal  property,  or  other 
valuable  thing")?  ^or  obtaining  a  receipt  in  full  of  his  account  from 
P.  Harman  by  passing  to  him  a  worthless  $5  note  of  the  Com.  Bank 
of  Millington  and  representing  it  to  be  good.  Error  on  denial  of 
motion  in  arrest  of  judgment,  because  no  offense  is  charged.  BURN- 
SIDE,  J.  •  •  •  What  did  the  defendant  obtain  ?  A  receipt  for 
an  old  debt,  which  on  the  allegations  in  the  indictment  is  not  worth 
a  farthing.  A  receipt  is  always  open  to  explanation,  and  when  ob- 
tained by  fraud,  or  given  either  under  a  mistake  of  facts  or  an 
ignorance  of  the  law,  it  may  be  inquired  into  and  corrected  in  a 
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court  of  law  as  well  as  in  equity.  •  •  •  The  payment  alleged 
on  the  face  of  the  indictment  was  no  payment,  and  the  receipt  was 
no  bar  to  Barman's  recovering  his  debt.  If  Moore  had  obtained 
any  money  or  merchandise,  or  anything  of  value  from  Harman,  his 
case  would  be  within  the  provisions  of  the  act;  but  as  the  receipt 
was  for  a  preceding  debt,  and  if  that  receipt  was  obtained  by  fraudu- 
lent misrepresentations,  and  without  value,  it  was  neither  a  cheat 
at  common  law,  or  within  the  statute.  •  •  •  [Rogers  and  Coulter, 
JJ.,  dissented.]    Reversed.    Moore  v.  0.,  8  Pa.  St.  260,  Mi.  846. 

(Eng.  C.  C.  R.,  1859.)  Dogs.  Defendant  was  indicted  under  7 
&  8  Geo.  4,  c.  29,  convicted  and  sentenced  to  7  years  servitude.  The 
proof  was  that  prosecutor  advertised  dogs  for  sale;  that  defendant 
saw  the  advertisement,  and  wrote  prosecutor  a  letter  falsely  in- 
timating that  defendant  kept  a  manservant,  and  requested  ship- 
ment of  two  pointers  on  trial ;  which  were  sent  on  the  strength  of 
the  representation,  received  by  the  defendant,  and  sold  by  him  for 
£5  each.  The  question  reserved  was  whether  dogs  were  chattels 
which  one  might  be  convicted  of  obtaining  by  false  pretenses  under 
the  statute.  LORD  CAMPBELL,  C.  J.  It  is  admitted  that  dog- 
stealing  is  not  larceny  at  common  law,  and  a  specific  punishment 
of  a  milder  character  has  been  enacted  by  the  later  statute,  which 
makes  the  offense  a  misdemeanor.  That  being  so,  it  would  be  mon- 
strous to  say  that  obtaining  a  dog  by  false  pretenses  comes  within 
the  statute  7  &  8  G.  IV.  c.  29,  s.  53,  by  which  the  offender  is  liable 
to  seven  years  penal  servitude.  My  brother  Coleridge  used  to  say 
that  no  indictment  would  lie  under  that  section  unless,  if  the  facts 
justified  it,  the  prisoner  could  be  indicted  for  larceny,  and  that  is 
now  my  opinion.  Conviction  quashed.  R.  v.  Robinson,  Bell  C.  C. 
34,  28  ij.  J.  m.  c.  58,  5  Jur.  n.  s.  203,  7  W.  R.  203,  8  Cox  C.  C.  115, 
B.  721,  Ke.  357. 

Compare  Mullaly  v.  P.,  8  139. 

(Wis.  Sup.  Ct.,  1890.)  Obtaining  Board,  etc.  Defendant  went  to 
prosecutor's  hotel,  October  25,  and  engaged  room  and  board  f(wr 
himself  and  wife  at  an  agreed  price  for  an  indefinite  time,  but  paid 
nothing.  November  18  prosecutor  presented  a  bill  for  the  amount 
then  due,  and  defendant  said  he  had  no  money,  but  had  some  on  de- 
posit at  a  bank  at  M.,  which  he  expected  every  day ;  on  the  strength 
of  which  representation,  which  was  false,  prosecutor  furnished  de- 
fendant and  wife  accommodations  till  March  1,  following,  when  de- 
fendant left  without  paying.  These  facts  were  the  basis  of  a  prose- 
cution and  conviction  of  obtaining  property  by  false  pretenses.  Case 
stated  for  the  opinion  of  this  court.  CASSODAT,  J.  •  •  •  From 
the  very  wording  of  the  statute  it  is  manifest  that  no  complete  offense 
can  be  committed  under  it  until  the  **  money,  goods,  wares,  merchan- 
dise, or  other  property, ' '  is  actually  obtained  by  the  offender.  This 
being  so,  it  is  equally  obvious  that  if  the  statute  applies  to  the  ob- 
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taining  of  board  and  lodging,  then  each  meal  of  board  obtained 
eonstitutea  a  separate  offense;  and  the  same  would  be  true  of  eaeh 
night's  lodging.  If  the  section  applies  to  board  and  lodging,  then, 
for  the  same  reason,  it  would  apply  to  almost  any  service  or  use. 
Another  serious  dif&culty  with  such  application  in  the  ease  at  bar  is 
the  absence  from  the  record  of  any  certain  and  definite  description 
of  the  property  actually  obtained.  Many  of  the  authorities  hold  that 
in  the  information  or  indictment  in  such  cases,  ''the  property  diould 
be  described  with  as  much  accuracy  and  particularity  as  in  indict- 
ments for  larceny."  S.  v.  Kube,  20  Wis.  •225,  91  Am.  Dec.  395. 
Where  the  description  of  the  property  is  uncertain,  the  defect  is 
fatal.  Ibid.  We  are  to  remember  that  it  is  a  criminal  statute  we  are 
construing.  It  should  not  be  so  construed  as  to  multiply  crimes,  un- 
less required  by  the  context.  The  word  ''property"  is,  in  many 
cases,  eonstrued  to  include  "things  in  action  and  evidences  of  debt." 
Subd.  3,  4,  sec.  4972,  B,  S.  But  the  words  "other  property,"  in  the 
statute  quoted  must,  under  the  familiar  rule,  noscitur  a  sociis,  be 
limited  to  such  tangible  classes  of  property  as  are  therein  previously 
enumerated.  *  •  •  The  construction  of  the  statute  indicated 
has  additional  force  from  the  fact  that  the  same  section  punishes 
the  obtaining  by  false  pretenses  of  a  signature  to  a  written  instru- 
ment the  false  making  whereof  would  be  punishable  as  forgery.  Sec. 
4423,  R.  S.  This  clearly  covers  some  "things  in  action  and  evidences 
of  debt,"  and  by  necessary  implication  excludes  others,  as,  for  in- 
stance, a  mere  credit,  as  here.  We  must  hold  that  the  words  "or 
other  property"  do  not  include  the  mere  obtaining  of  board  and 
lodging  under  the  circumstances  stated.  •  •  •  S.  v.  Black,  75 
Wis.  490,  44  N.  W.  635.  B.  723. 

(Cal.  Sup.  Ct.,  1896.)  Land.  VAN  FLEET,  J.  Defendant  was 
accused  by  information  of  the  crime  of  obtaining  property  by  false 
pretenses,  under  Pen.  Cod.  §  532,  the  property  charged  to  have  been 
obtained  being  described  as  two  certain  parcels  of  land.  He  de- 
murred to  the  information  as  not  stating  an  offense.  The  demurrer 
was  sustained,  and  the  people  appeal,  the  sole  question  being 
whether  land  is  such  property  as  to  be  the  subject  of  the  offense 
sought  to  be  charged.  We  think  the  demurrer  was  properly  sus- 
tained. Looking  at  the  history  of  the  offense,  and  the  evil  which 
it  has  always  been  designed  to  correct,  and  regarding  as  we  must 
the  contemporary  constniction  given  to  statutes  of  like  purpose  and 
effect  both  in  England  and  the  United  States,  we  are  satisfied  that 
the  provision  of  the  code  was  not  designed  to  include  an  instance  of 
defrauding  another  of  real  estate.  •  •  •  In  their  origin,  both 
the  common  law  and  statutory  offenses  were  undoubtedly  designed 
and  aimed  solely  at  protecting  personal  property.  •  •  •  Indeed 
they  appear  to  have  sprung  into  being  largely  by  reason  of  certain 
defects  in  the  application  of  the  laws  against  larceny.  •  •  • 
[His  honor  here  proceeded  to  review  the  statutes  and  decisions  on 
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the  subject.]    Qarroutte  and  Harrison,  JJ.,  concur.   Affirmed.   P.  v. 
Onmmings,  114  Cal.  437,  46  Pac.  284,  Mi.  847. 

Aec.  S.  Y.  Burrows,  11  Ired.  (88  N.  C.)  477;  C.  v.  Woodrun,  4  Pa.  Law  J.  SQt.    But  see  P.  v. 
Plokens,  168  N.  Y.  S»,  47  M.  JQ.  m. 

§  175.    * '  With  Intent  to  Cheat  or  Defraud. ' ' 


(Eng.  C.  C.  B.,  1823.)  To  Avoid  Gtoing  to  Work  on  the  order  of 
the  overseer  of  the  poor  of  the  parish  from  which  the  prisoner  had 
obtained  help,  he  said  he  could  not  work,  for  he  had  no  shoes, 
whereas  the  fact  was  that  he  then  had  two  new  pairs  of  shoes  re- 
cently furnished  by  the  parish.  On  the  strength  of  this  statement, 
the  overseer  sent  him  another  new  pair,  but  afterwards  discovering 
the  fraud,  caused  him  to  be  prosecuted  and  convicted  for  obtaining 
goods  by  false  pretenses.  On  case  reserved,  the  judges  held  that  the 
conviction  could  not  be  supported,  for  the  statement  was  not  made 
to  obtain  goods,  but  was  rather  a  false  excuse  for  not  going  to 
work.    R.  V.  Wakeling,  Russell  &  R.  504,  B.  726. 


(Va.  Ct.  of  App.,  1879.)  Intent  to  Make  Gk>od.  On  trial  for  obtain- 
ing  money  by  false  pretenses,  it  appeared  that  defendant  intended 
to  buy  a  lot,  told  R.  that  he  owned  it,  sold  it  to  R.  for  $200,  then 
made  a  contract  with  the  true  owner  for  the  title,  and  paid  part  of 
the  price,  but  never  paid  the  full  price  nor  acquired  the  title. 
Though  defendant  had  been  discharged  from  liability  on  his  land 
contract  by  virtue  of  bankruptcy  proceedings,  he  had  been  of  good 
repute  in  the  neighborhood  for  20  years,  and  had  revived  his  liability 
by  promise  to  pay  after  he  was  discharged.  Conviction  on  this 
evidence  was  held  unwarranted  by  the  proof;  since  it  is  apparent 
that  defendant  had  no  desire  to  defraud  when  he  made  the  state- 
ment, gave  the  deed,  and  obtained  the  money.  Judgment  reversed. 
Pay  V.  C,  28  Gratt.  (69  Ya.)  912,  5  L.  248. 

(New  York  Ct.  of  App.,  1902.)  Dividends  at  10  Per  Cent  Per 
Week.  On  trial  on  indictment  in  two  counts;  1,  for  embezzlement; 
and  2,  for  common  law  larceny ;  it  appeared  that  defendant  took  a 
prominent  part  in  a  leading  Brooklyn  church,  became  president  of 
the  Christian  Endeavor  Society  of  the  church,  thus  made  acquaint- 
ance of  the  young  men  of  the  church,  then  established  what  he  called 
the  Franklin  Syndicate,  with  himself  as  manager,  told  the  young 
men  its  business  was  dealing  on  the  stock  exchange  where  he  had 
inside  information,  and  offered  them  10  per  cent  a  week  on  their 
money  to  be  used  in  the  business.  A  few  of  the  credulous  invested, 
the  promised  dividends  were  promptly  paid,  each  investor  became  a 
proselite,  the  few  became  many,  larger  quarters  were  rented,  de- 
positors lined  up  and  stood  in  line  for  hours  to  put  in  their  money, 
others  stood  in  line  likewise  to  draw  dividends,  and  as  much  as  $60,* 
000  in  a  day  was  received  in  deposits.    The  money  received  was  used 
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to  pay  office  expenses,  dividends,  advertising,  etc.,  and  the  balance 
put  in  the  banks,  or  other  deposite.  No  trading  on  the  exchange  was 
done.  The  crisis  was  inevitable,  as  the  dividends  increased  and  de- 
posits did  not  grow  in  much  greater  proportion.  Defendant  made 
an  assignment,  took  $100,000  in  cash  and  as  much  more  in  U.  S. 
bonds  and  went.to  Canada.  The  prosecutrix  was  one  of  his  victims. 
She  testified  that  she  put  in  $100  of  her  own  accord,  and  drew  $10  a 
week  on  it  for  several  weeks,  then  conceived  the  idea  that  it  would  be 
a  good  thing  to  put  in  $1,000  and  get  $100  a  week ;  that  she  took  it  to 
defendant  herself,  asked  him  if  he  would  insure  the  money  against 
loss,  and  was  told  that  the  coupon  was  insur£Uice  enough,  but  was 
not  asked  to  put  the  money  in,  nor  was  any  representation  made  as 
to  how  it  would  be  used,  but  she  understood  that  the  money  of  the 
Qoulds  and  Vanderbilts  was  made  in  Wall  St.,  and  thought  this 
money  would  be  used  in  this  way  for  her  benefit.  Was  this  larceny  t 
Was  it  obtaining  money  by  false  pretenses  t  Was  it  embezzlement  f 
Was  it  any  crime  ?  P.  v.  Miller,  169  N.  Y.  339,  62  N.  B.  418,  88  Am. 
St.  Rep.  546 ;  same  case,  64  N.  T.  App.  Div.  450,  72  N.  Y.  Supp.  253. 

Compare  R.  ▼.  Hodgson,  3  168,  as  to  intent  to  defraud. 


MALIOIOUS  MISi 
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§  175a.   In  General. 

DeflnitloB  and  criminality :  See  several  cases  under  |  16 ;  B.  t.  Kellj,  |  48 ;  R.  t. 
Pembliton,  9  i4;  Dobbs's  Case,  S  115.  Distingnlshed  from  larceny:  P.  t.  Woodward* 
I  145.    Mere  nolsee  as :     C.  ▼.  Taylor,  |  180. 


CHAPTER  X. 
OFFENSES  AGAINST  PUBLIC  PEACE. 


S  170.    General  Statement,  661. 

COKICON   BABBATBT^  MAIVTMSAXCU,  AMD   CHAKFIBTY. 

S  177.    Common  Barratry,  661. 
§  178.    Maintenance,  661. 
i  179.    Champerty,  662. 

BlMFLI   BBBAGHS8   OV  THB  PBiCB. 

§180.    Noises,  etc.,  662. 

FOBCZBLB  BNTXT  AND  FOBCIBUi  DBTAXNUL 

§  181.    Defined,  etc.,  668. 


§  182.    Deflbed,  etc.,  664. 
Unlawfuii  Assbmblt,  Rout,  and  Biot. 
i  188.  .Defined  and  Distinguished,  666. 

LiBBIi. 

1184.    Defined,  etc.,  668. 

§  176.  Qeneral  Statement.  Since  the  prime  purpose  of  govem- 
ment  is  to  maintain  peace  and  tranquility  to  enable  the  people  to 
live  in  comfort  and  security,  any  disturbance  of  sufficient  magnitude 
for  the  law's  notice  is  criminal.  Chief  among  crimes  of  this  class 
are :  stirring  up  strife  by  common  barratry,  maintenance,  and  cham- 
perty (prosecutions  for  which  are  very  rare  and  their  criminality 
now  doubtful) ;  various  simple  breaches  of  the  peace,  as  eavesdrop- 
ping, common  scolding,  and  making  noises  to  the  disturbance  of  the 
community;  forcible  entry  and  forcible  detainer;  affray;  unlawful 
assembly,  rout,  and  riot ;  and  libel.   Let  us  examine  these  separately. 

COMMON  BARRATRY,  MAINTENANCE,  AND  CHAMPERTT. 

§  177.  ''Common  Barratry  is  the  offense  of  frequently  exciting 
and  stirring  up  suits  and  quarrels  between  his  majesty's  subjects, 
either  at  law  or  otherwise."    4  Bl.  Com.  134. 

§  178.  "Maintenance  is  an  offense  that  bears  a  near  relation  to 
the  former,  being  an  officious  intermeddling  in  a  suit  that  no  way 
belongs  to  one,  by  maintaining  or  assisting  either  party  with  money 
or  otherwise,  to  prosecute  or  defend  it.  *  *  *  A  man  may,  how- 
ever, maint>ain  the  suit  of  his  near  kinsman,  servant,  or  poor  neigh- 
bor, out  of  charily  and  compassion,  with  impunity. "   4  Bl.  Com.  134. 

(561) 
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§179.  "Champerty,  campi-partitio,  is  a  si^eeies  of  maintenanoe 
and  pnnidied  in  the  same  manner;  bcdng  a  bargain  with  a  plaintiff 
w  defendant  campnm  partire,  to  divide  the  land  or  other  matter  sned 
for  between  them  if  they  prevail  at  law;  whereupon  the  champerter 
is  to  carry  on  the  party's  suit  at  his  own  expense.'' 

common  Uw  not  adopted  on  this  offenae  In  PennsylTanla :    James  t.  C,  §  5. 


SIMPLE  BBEAOHES  OF  THE  PEACE. 

§180.   Noises,  Etc. 

(Pa.  Sup.  a.,  1812.)  Making  Disturbance  at  Night.  Taylor  was 
indicted  and  convicted  of  entering  the  house  of  J.  Strain  at  10  p.  mt^ 
and  making  a  great  noise.  The  court  arrested  judgment  on  the 
ground  that  no  crime  was  charged.  The  record  comes  here  on  writ 
of  error.  TILOHMAN,  C.  J.  It  is  contended  on  the  part  of  James 
Taylor,  that  the  matter  charged  in  the  indictment  is  no  more  than 
a  private  trespass,  and  not  an  offense  subject  to  a  criminal  prosecu- 
tion. On  the  other  hand  it  has  been  urged  for  the  commonwealth 
that  the  offense  is  indictable;  Ist,  as  a  forcible  entry;  2nd,  as  a 
malicious  mischief.  I  incline  to  the  opinion  that  the  matter  charged 
in  the  indictment  does  not  constitute  a  forcible  entry,  although  no 
doubt  a  forcible  entry  is  indictable  at  common  law.  There  must  be 
actual  force  to  make  an  indictable  offense.  The  bare  allegation  of 
its  being  done  with  force  and  arms  does  not  seem  to  be  sufficient, 
for  every  trespass  is  said  to  be  with  force  and  arms.  •  •  • 
There  is  another  principle,  however,  upon  which  it  appears  to  me 
that  the  indictment  may  be  supported.  It  is  not  necessary  that  there 
should  be  actual  force  or  violence  to  constitute  an  indictable  offense. 
Acts  injurious  to  private  persons,  which  tend  to  excite  violent  re* 
sentment,  and  thus  produce  fighting  and  disturbance  of  the  peace 
of  society,  are  themselves  indictable.  To  send  a  challenge  to  fight 
a  duel  is  indictable,  because  it  tends  directly  towards  a  breach  of 
the  peace.  Libels  fall  within  the  same  reason.  A  libel  even  of  a 
deceased  person,  is  an  offense  against  the  public,  because  it  may 
stir  up  the  passions  of  the  living  and  produce  acts  of  revenge. 
Now,  what  could  be  more  likely  to  produce  violent  passion  and  a 
disturbance  of  the  peace  of  society,  than  the  conduct  of  the  defend- 
ant? He  enters  secretly  after  night  into  a  private  dwelling-house 
with  an  intent  to  disturb  the  family,  and  after  entering  makes  such 
a  noise  as  to  terrify  the  mistress  of  the  house  to  such  a  degree  as 
to  cause  a  miscarriage.  Was  not  this  enough  to  produce  some  act 
of  desperate  violence  on  the  part  of  the  master  or  servants  of  the 
family?  It  is  objected  that  the  kind  of  noise  is  not  described.  No 
matter;  it  is  said  to  have  been  made  vehemently  and  turbulently, 
and  its  effects  on  the  pregnant  woman  are  described.    In  the  case 
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of  B.  y.  Hood,  Sayer  161,  the  court  refused  to  quash  an  indkt- 
ment  for  disturbing  a  family  by  violently  knocking  at  the  front 
door  of  the  house  for  the  space  of  two  hours.  It  is  impossible  to 
find  precedents  for  all  offenses.  The  malicious  ingenuity  of  man- 
kind is  constantly  producing  new  inventions  in  the  art  of  disturb- 
ing their  neighbors.  To  this  invention  must  be  opposed  general 
principles  calculated  to  meet  and  punish  them.  I  am  of  opinion 
that  the  conduct  of  the  defendant  falls  within  the  range  of  estab- 
lished principles,  and  that  the  judgment  of  the  court  below  should 
be  reversed.  [Yeates,  and  Brackenridge,  JJ.,  filed  concurring  opin- 
ions.]   0.  V.  Taylor,  5  Binney  277,  Mi.  44. 

BhootliMr  doe  on  porch  of  owner  to  terror  of  members  of  family  Is :  Henderson  t. 
C.»  8  18-  Snooting  a  wild  goose  near  a  house,  so  that  a  woman  had  a  fit :  C.  t.  Wing, 
I  is.    Mere  trespass :  R.  ▼.  Bake,  §  18 ;  R.  ▼.  Turner,  S  61. 


FORCIBLE  ENTBY  AND  FORCIBLE  DETAINER. 


§  181.  Defined.  "Forcible  entry  or  detainer,  which  is 
by  violently  taking  or  keeping  possession  of  lands  and  tenements 
with  menaces,  force,  and  arms,  and  without  the  authority  of  law." 
4  Bl.  Com.  148. 

• 

(Mass.  Sup.  Judicial  Ct.,  1849.)  What  Constitutes  at  Common 
Law.  Indictment  for  forcible  entry  and  detainer.  Defendant  de- 
murred. Demurrer  overruled.  Verdict,  guilty.  He  excepts,  among 
other  things,  to  the  suflSciency  of  the  indictment.  DEWEY,  J.  • 
•  •  We  apprehend  that  both  before  and  since  the  enacting  of 
the  various  statute  provisions  in  England,  the  remedies  for  a  forci- 
ble entry  unlawfully  made  have  been  twofold,  one  by  indictment 
at  common  law,  and  the  other  by  proceedings  under  the  statutes. 
In  B.  V.  Bathurst,  Sayer  225,  it  was  held,  that  an  indictment  lies 
at  common  law  for  a  forcible  entry  into  a  dwelling-house  and  expel- 
ling the  occupants.  In  R.  v.  Bake,  3  Burr.  1731  [§  18],  Justice  Wil- 
mot  says,  "Undoubtedly  an  indictment  will  lie  at  common  law,  for 
a  forcible  entry,  though  the  proceedings  are  generally  under  the 
acts  of  parliament."  In  R.  v.  Wilson,  8  T.  R.  357,  362,  Lord  Kenyon 
says,  ''There  is  no  doubt  that  the  offense  of  forcible  entry  is  indict- 
able at  the  common  law,  though  the  statute  gives  other  remedies  to 
the  parties  aggrieved.'*  3  Chit.  Crim.  Law  1131;  Bosc.  Cr.  Ev.  374, 
are  also  authorities  to  the  same  effect.  *  *  •  This  must  be  so 
upon  sound  principles,  as  the  preservation  of  the  public  peace  re- 
quires that  the  offense  should  be  punished  criminally.  Individuals 
are  not  to  assert  their  claims  to  real  estate,  and  especially  to  a 
dwelling-house,  in  the  actual  possession  of  another,  by  force  and 
violence,  and  with  a  strong  hand.  The  peace  of  the  commonwealth 
forbids  it.     This  principle  does  not  in  any  degree  interfere  with 
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the  making  of  a  formal  entry  upon  land,  preparatory  to  the  bring- 
ing of  an  action  at  law,  and  which  may  be  necessary  to  give  a 
legal  seizin  to  the  party,  but  which  leaves  those  in  possession  un- 
dist^urbed  as  to  the  actual  occupation.  Nor  does  it  embrace  the 
case  of  a  mere  trespass  upon  land,  as  to  which  the  civil  remedy  is 
alone  to  be  resorted  to.  To  sustain  an  indictment  for  a  forcible 
entry,  the  entry  must  be  accompanied  with  circumstances  tending 
to  excite  terror  in  the  owner,  and  to  prevent  him  from  maintain- 
ing his  right.  There  must  at  least  be  some  apparent  violence;  or 
some  unusual  weapons;  or  the  parties  attended  with  an  unusual 
number  of  people;  some  menaces,  or  other i acts  giving  reasonable 
cause  to  fear,  that  the  party  making  the  forcible  entry  will  do  some 
bodily  hurt  to  those  in  possession,  if  they  do  not  give  up  the  same. 
It  is  the  existence  of  such  facts  and  circumstances,  connected  with 
the  entry,  that  removes  it  from  the  class  of  cases  of  civil  injury, 
to  be  redressed  in  actions  of  trespass  or  other  civil  proceedings, 
and  holds  the  party  thus  making  an  unlawful  entry  amenable  to 
the  public  as  for  a  public  wrong.  Does  the  present  indictment 
charge  such  an  offense,  as  we  have  above  described  as  that  of  a 
forcible  entry?  Charging  the  entry  to  have  been  unlawfully  made 
with  force  and  arms,  and  with  a  strong  hand,  is  a  sufficient  allega- 
tion to  constitute  the  offense  a  forcible  entry.  The  words  **with  a 
strong  hand"  mean  something  more  than  a  common  trespass.  By 
Lawrence,  J.,  in  R.  v.  Wilson,  8  T.  R.  362,  these  words  are  said  to 
imply  that  the  entry  was  accompanied  with  that  terror  and  violence 
which  constitute  the  offense.  See  RastalFs  Entries,  354;  Baude's 
Case,  Cro.  Jac.  41.  It  seems  to  us,  therefore,  that  this  indictment 
does  well  charge  the  offense  of  a  forcible  entry,  and  that  such  forci- 
ble entry  is  an  offense  at  common  law.  •  •  •  Exceptions  over- 
ruled.   0.  ▼.  Shattnck,  4  Cush.  141,  Eji.  324. 

"Force  and  arms'*  does  not  Imply  breach  of  peace  sufficient  to  soataln  Indictment: 
R.  ▼.  Bake,  §  18 ;  Kllpatrick  t.  P.,  )  16 ;  C.  r.  Taylor,  S  180.  A  common  law  offense : 
B.  T.  Bake,  i  18. 

AFFRAY. 

§  182.  Defined,  Etc.  ''Affrays  (from  affraier,  to  terrify)  are  the 
fighting  of  two  or  more  persons  in  some  public  place,  to  the  terror 
of  his  majesty's  subjects:  for,  if  the  fighting  be  in  private,  it  is  no 
affray  but  an  assault."    4  Bl.  Oom.  146. 

(Ga.  Sup.  Ct.,  1853.)  Proof  of  Joining  in  Affray— Mere  Words. 
WARNER,  J.  The  defendants  were  indicted  for  an  affray,  which 
IS  defined  by  our  code,  to  be  **the  fighting  of  two  or  more  persons 
in  some  public  place,  to  the  terror  of  the  citizens,  and  disturbance 
of  the  public  tranquility."  Prince,  643.  •  •  •  Where  two  are 
indicted  for  an  affray,  the  successful  defense  of  one  will  operate 
as  an  acquittal  of  both ;  as  where  the  evidence  shows  that  one  of 
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the  parties  acted  entirely  in  self-defense,  while  the  other  assaulted 
^d  beat  him,  the  aggressor  may  be  guilty  of  an  assault  and  battery^ 
hut  neither  of  them  guilty  of  an  affray;  and  neither  can  be  con- 
victed on  an  indictment  therefor;  so  that  on  the  trial  of  an  indict- 
ment for  an  affray,  the  aggressor  is  as  much  interested  to  show 
that  both  parties  did  not  fight,  as  the  innocent  party  is  to  show  that 
fact;  the  defense  of  one  enures  to  the  benefit  of  the  other.  But  it 
is  said,  there  is  no  evidence  that  Hawkins,  one  of  the  defendants, 
fought  at  all,  and  that  an  affray  cannot  be  committed  by  words 
alone.  The  evidence  is,  that  an  altercation  took  place  between  the 
parties  in  a  public  street  in  Milledgeville,  at  the  instance  of  Hawkins> 
who  first  accosted  Bonner.  Bonner  then  drew  his  knife,  cut. at 
Hawkins.  Hawkins  then  drew  his  knife  from  his  pocket,  but  did 
not  use  it,  being  prevented  by  the  bystanders.  The  drawing  his 
knife  and  attempting  to  use  it  on  that  occasion,  was  an  act  quite 
significant  of  his  intention,  had  he  not  been  prevented  from  using  it. 
The  words  alone  of  the  parties,  independent  of  their  acts,  would  not 
have  constituted  an  affray;  but  their  words,  accompanied  by  their 
acts  respectively,  in  drawing  their  knives  and  attempting  to  use 
them,  was  calculated  to  terrify  the  good  citizens  of  Milledgeville, 
and  disturb  the  public  tranquility.  1  Russell  on  Crimes  271.  •  • 
•    Affirmed.    Hawkins  v.  S.,  13  Ga.  322,  58  Am.  Dec.  517,  Kn.  313. 

Prize  fight:  C.  t.  Colberg,  8  28;  S.  t.  Burnham.  8  28. 

UNLAWFUL  A8SEBIBLY,  ROUT,  AND  BIOT. 

§  183.  Defined  and  Distinguished.  "Riots,  routs,  and  unlawful 
assemblies,  must  have  three  persons  at  least  to  constitute  them.  An 
unlawful  assembly  is  when  three  or  more  do  assemble  themselves  to- 
gether to  do  an  unlawful  act,  as  to  pull  down  indosures,  to  destroy 
a  warren  or  the  game  therein,  and  part  without  doing  it,  or  making 
any  motion  towards  it.  A  rout  is  where  three  or  more  meet  to  do 
an  unlawful  act  upon  a  common  quarrel,  as  forcibly  breaking  down 
fences  upon  a  right  claimed  of  common  or  of  way,  and  make  some 
advances  towards  it.  A  riot  is  where  three  or  more  actually  do  an 
unlawful  act  of  violence,  either  with  or  without  a  common  cause  or 
quarrel:  as  if  they  beat  a  man;  or  hunt  and  kill  game  in  another's 
park,  chase,  warren,  or  liberty;  or  do  any  other  unlawful  act  with 
force  and  violence ;  or  even  do  a  lawful  act,  as  removing  a  nuisance, 
in  a  violent  and  tumultuous  manner. ''   4  Bl.  Oom.  146. 

(Ind.  Sup.  Ct.,  1853.)  Charivari.  Indictment  for  riot  under  2  R. 
S.  (1852),  p.  425,  providing:  **If  three  or  more  persons  shall  do  an 
act  in  a  violent  and  tumultuous  manner,  they  shall  be  deemed  guilty 
of  a  riot."    Verdict,  guilty;  motion  for  new  trial  overruled;  and  on 
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exceptions  the  question  was  whether  there  was  evidence  to  sustain 
the  verdict.  It  was  shown  that  defendants  marched  back  and  forth 
in  the  highway  before  the  public  house  of  J.  Wise  blowing  homs^ 
singing  songs,  and  shouting,  at  night  till  two  o'clock  in  the  morn- 
ing; but  that  they  carried  no  weapons,  and  offered  no  violence. 
PERKINS,  J.  *  *  *  A  great  noise  in  the  night-time,  made  by 
the  human  voice  or  by  blowing  a  trumpet,  is  a  nuisance  to  those 
near  whom  it  is  made.  The  making  of  such  a  noise,  therefore,  in  the 
vicinity  of  inhabitants,  is  an  unlawful  act;  and,  if  made  by  three 
or  more  persons  in  concert,  is,  by  the  statute  of  1843,  a  riot.  All 
these  facts  exist  in  the  present  case.  Here  was  a  great  noise,  heard 
a  mile,  in  the  night-time,  made  with  human  voices  and  a  trumi>et, 
in  the  vicinity  of  inhabitants.  The  requirements  of  the  statute  for 
the  making  out  of  the  offense  are  filled.  The  noise  was  also  made 
tumultuously.  The  act  itself  involves  tumultuousness  of  manner  in 
its  performance.  But  it  is  said,  here  was  no  alarm  or  fear.  The 
statute  defining  the  offense  says  nothing  about  alarm  or  fear.  In 
this  case,  however,  it  was  only  the  witnesses  who  were  not  alarmed. 
Otiiers  within  the  distance  of  the  mile  in  which  the  noise  was  heard, 
and  who  were  not  present  to  observe  the  actual  condition  of  things, 
may  have  been,  and  doubtless  were,  alarmed;  and  the  pedler  was 
afraid  his  horses  would  be  stolen.  It  is  said  the  rioters  were  in 
good  humor.  Very  likely,  as  they  were  permitted  to  carry  on  their 
operations  without  interruption.  But  with  what  motive  were  they 
performing  these  good-humored  actsf  Not,  certainly,  for  the  grati- 
fication of  Wise  and  his  family.  They  were  giving  them  what  is 
called  a  charivari,  which  Webster  defines  and  explains  as  follows: 
''A  mock  serenade  of  discordant  music,  kettles,  tin-pans,  etc.,  de- 
signed to  annoy  and  insult.  It  was  at  first  directed  against  widows 
who  married  a  second  time,  at  an  advanced  age."  •  •  •  Judg- 
ment afiirmed.    Bankus  ▼.  S..  4  Ind.  114,  Kn.  315. 

Liability  of  liotera  for  acts  of  opponents :  C.  t.  Campbell,  f  14.  Number  nrrrnaarj 
to  create:    Respnbllca  ▼.  Telscher,  f  15. 

LIBEL. 

§  184.    Defined,  Etc. 

(Conn.  Sup.  Ct.  of  Errors.  1828.)  Letter  Addressed  to  Person 
Libeled.  Information  for  writing  and  sending  a  letter  to  a  married 
woman  insinuating  libidinous  conduct  and  soliciting  adultery.  De- 
fendant moved  in  arrest  of  judgment  after  conviction,  and  asks  the 
opinion  of  this  court.  PETERS,  J.  •  •  •  A  libel  is  a  malicious 
defamation  of  any  person,  made  public  by  printing,  writing,  signs, 
or  pictures,  tending  to  blacken  the  memory  of  the  dead,  with  intent 
to  provoke  the  living,  or  injure  the  reputation  of  the  living,  provoke 
Urn  to  wrath,  and  expose  him  to  hatred,  contempt  or  ridioule.  1 
Hawk.  P.  C.  c.  73,  §  1 ;  4  Bl.  Com.  150 ;  Holt,  Libel,  73 ;  Hillhouse  v. 


i  184.  LIBEL.  567 

Duiming,  6  Conn.  391.  Is  the  writing  in  question  a  libelf  It  is  a 
letter,  addressed,  by  the  defendant,  to  the  wife  of  another  man, 
stating  she  had  *  *  played  peep-abo ' '  with  him  long  enough ;  by  which 
the  jury  have  found,  that  he  meant,  that  she  had  acted  libidinously 
towards  him,  and  invited  him  to  an  adulterous  intercourse  and  con* 
nection  with  her,  and  sought  opportunities  to  effect  it.  It  appears' 
by  the  information,  which  the  jury  have  found  to  be  true,  that  tiie 
defendant  composed  and  wrote  the  letter,  and  sent  it  to  her,  with 
intent  to  insult  and  abuse  her,  and  to  seduce  and  debauch  her  affec- 
tions from  her  husband,  entice  her  to  commit  adultery,  and  bring 
her  into  hatred  and  contempt.  Adultery  is  a  detestable  crime,  espe- 
cially in  a  female;  the  most  disgraceful  a  woman  can  commit;  and 
is  punished  with  great  severity,  by  our  law.  St.  1821,  tit.  22,  §  62. 
To  say  of  a  woman,  falsely  and  maliciously,  that  she  has  conunitted 
this  crime,  is  a  gross  slander.  To  say  that  she  is  running  about  the 
country  seeking  opportunities  to  commit  adultery,  renders  her  more 
contemptible  and  ridiculous  than  the  crime  itself;  and  to  publish 
such  a  story,  by  printing  or  writing,  is  a  libel.  But  a  libel  is  a  high 
misdemeanor ;  and  it  may  be  laid  down  as  law,  in  all  cases,  that  the 
allegation  of  an  act,  which  the  law  recognizes  and  punishes  as  a 
crime,  is  libelous.  Holt,  Libel,  188,  189 ;  R.  v.  Wilkes,  2  Wils.  151. 
It  is  said,  that  the  letter  in  question  is  not  a  libel,  because  it  was 
not  published,  by  the  defendant.  But  it  is  well  settled,  that  the 
sending  of  a  letter  to  the  party,  filled  with  abusive  language,  is  an 
indictable  offense,  because  it  tends  to  a  breach  of  the  peace.  It 
has,  indeed,  been  a  matter  of  doubt  whether  the  sending  of  such  a 
letter  to  another  would  support  an  action  for  a  libel,  because  there 
was  no  publication.  But  the  sending  of  such  a  letter,  without  other 
publication,  is  clearly  an  offense  of  a  public  nature,  and  punishable 
as  such,  as  it  tends  to  create  ill-blood,  and  cause  a  disturbance  of  the 
public  peace.  Holt,  Libel,  239;  2  Swift,  Dig.  341;  1  Hawk.  P.  C. 
lib.  1,  c.  73,  §11:  Bac.  Abr.  tit.  *'Libel,"  B;  Wooton  v.  Edwards, 
Poph.  140;  Hicks 's  Case,  Hob.  215.  •  •  •  Motion  in  arrest  over- 
ruled.   S.  v.  Avery,  7  Conn.  266, 18  Am.  Dec.  105,  P.  149. 

A  common  law  crime  In  America :  C.  ▼.  Chapman.  9  .5 :  8.  v.  Pnlle.  S  7.  Not  an 
offense  pnnishable  In  U.  S.  courts:  IT.  S.  t.  Hadson,  {  2.  Liability  of  publishers  of 
papers  and  magazines  for  matter  not  known  by  them  to  be  In  paper:  K.  t.  Almon, 
I  §1.  Written  out  of  jurisdiction  punishable  where  piibllahe<l :  R.  v.  Johnson,  S  87 : 
C.  ▼.  Blanding,  i  87.    Obactne  publication  as  criminal  Ubel :    R.  t.  Curl.  S  19. 
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§  185.  Oeneral  Statement.  As  immoralily  tends  to  undermine  fhe 
foundations  of  society  its  worst  forms  are  criminal  as  endangering 
the  public.  Immoral  conduct  in  public  is  criminal  for  the  further 
reason  that  it  outrages  the  public  sense  of  decency.  On  both  of  these 
grounds  the  maintenance  of  any  condition  of  things  destructiye  of 
public  safety  or  comfort  is  criminal.  The  principal  crimes  of  fhis 
kind  are:  Abortion,  bigamy  or  polygamy,  adultery,  miscegenation, 
incest,  sodomy  or  buggery,  abduction,  seduction,  ilUcit  cohabitation^ 
fornication,  indecent  exposure  of  person,  uttering  and  publishing 
obscene  and  profane  language,  and  nuisance.  Let  us  observe  some 
of  these  more  particularly. 
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ABORTION. 
§  186.    In  General. 


(Pa.  Sup.  Ct.,  1850.)  Before  Quickening.  An  indictment  for  caus- 
ing miscarriage  of  a  woman  was  sustained  against  objection  that  it 
should  have  charged  the  miscarriage  of  the  child,  because  the  act  is 
rightfully  predicated  of  the  woman;  and  against  objection  that  it 
did  not  charge  that  the  woman  had  become  quick,  because  that  is 
not  essential  to  the  crime.  ''It  is  not  the  murder  of  a  living  child, 
which  constitutes  the  offense,  but  the  destruction  of  gestation,  by 
wicked  means  and  against  nature.  The  moment  the  womb  is  instinct 
with  embryo  life,  and  gestation  has  begun,  the  crime  may  be  perpe- 
trated. The  allegation  in  this  indictment  was  therefore  sufficient, 
to-wit:  'that  she  was  then  and  there  pregnant  and  big  with  child.'  " 
Per  COULTER,  J.  Affirmed.  Mills  v.  C,  13  Pa.  St.  631,  Kn.  335, 
Mi.  536. 


BIOAMT  OR  POLYOAMT. 

§  187.  Defined,  Etc.  Bigamy^is  entry  into  marriage  by  one  hav- 
ing another  spouse  living ;  and  this  is  felony  by  St.  1  Jac.  1,  c.  11 ; 
and  by  some  American  statutes  it  is  felony,  by  others  a  misdemeanor. 

(Mich.  Sup.  Ct.,  1876.)  Second  Blarriage  Otherwise  Void. 
COOLEY,  C.  J.  The  defendant  seeks  to  avoid  the  penalties  of  a 
bigamous  marriage  by  showing  that  he  is  a  negro,  and  that  the 
other  party  to  the  marriage  was  a  white  woman,  with  whom,  under 
the  statute,  it  was  impossible  for  him  to  contract  marriage  at  all. 
Comp.  L.,  §  4724.  The  argument  is,  that  if  the  ceremony  of  marriage 
has  taken  place  between  parties  who,  if  single,  would  be  incapable 
of  contracting  marriage,  the  marriage  ceremony  is  merely  idle  and 
void,  and  the  respondent  cannot  be  said  to  have  been  married  the 
second  time  at  all.  The  logic  of  the  argument  is  not  very  obvious. 
It  certainly  cannot  be  based  upon  any  idea  that  there  must  be  some- 
thing of  binding  and  obligatory  force  in  the  second  marriage;  for 
every  bigamous  marriage  is  void,  and  it  is  the  entering  into  the  void 
marriage  while  a  valid  marriage  exists  that  the  statute  punishes. 
Nor  can  we  understand  of  what  importance  it  can  be  that  there  are 
two  elements  of  illegality  in  the  case  instead  of  one,  or  why  the 
party  should  be  relieved  from  the  consequences  of  violating  one 
statute  because  the  act  of  doing  so  was  a  violation  of  another  also. 
The   authorities   sanction   no   such   doctrine.    •    •    •    Judgment 
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ordered  on  the  verdict.    P.  ▼.  Brown,  34  Mich.  339,  22  Am.  Rep.  531, 
Kn.  334. 

Spouse  loppoaed  to  be  dead :  R.  ▼.  ToIbod,  8  S5  ;  C.  ▼.  Mash,  8  63 ;  C.  t.  ThomiMon. 
I  58.  Spooee  suppoeed  to  be  diTorced:  Squire  ▼.  State,  8  53.  Marriage  supposed  to  be 
▼old :  8.  T.  Ooodenow,  |  &4 ;  8.  ▼.  Zlchfeld,  |  64.  Bigamy  as  religious  do^ :  Reyiiolds 
▼s.  U.  8.,  8  87. 

ADULTERY. 
§  188.    In  General. 


(Mass.  Sup.  Judicial  Ct.,  1839.)  With  Single  Woman.  On  indict- 
ment and  trial  for  adultery  the  jury  found  specially:  *'The  jury- 
find  the  defendant  guilty  of  having  had  sexual  intercourse  with 
Eliza  Foster,  the  person  named  in  the  indictment,  she  at  the  same 
time  being  an  unmarried  woman,  and  the  defendant  being  a  married 
man  and  having  a  lawful  wife  at  the  time  then  living."  The  de- 
fendant moved  in  arrest  of  judgment,  the  motion  was  overruled, 
and  he  excepted.  DEWEY,  J.  •  •  •  By  the  civil  law,  adultery 
could  only  be  committed  by  the  unlawful  sexual  intercourse  of  a 
man  with  a  married  woman.  Thus,  as  is  stated  in  Wood's  Institute, 
272,  adultery  is  a  carnal  knowledge  of  another  man*s  wife,  and  the 
connection  of  a  married  man  with  a  single  woman  does  not  make 
him  guilty  of  the  crime  of  adultery.  On  the  other  hand,  in  the  Eng- 
lish ecclesiastical  courts  it  is  held  that  the  offense  of  adultery  is 
established  by  showing  that  the  husband  has  had  illicit  intercourse 
with  any  person,  and  no  distinction  is  taken  whether  the  alleged 
offense  was  committed  with  a  married  or  unmarried  female.  Such  is 
the  general  rule  in  cases  of  divorce  granted  for  the  cause  of  adultery, 
not  only  in  England,  but  also,  as  I  suppose,  throughout  the  United 
States.  [Here  his  honor  reviewed  the  statutes  of  the  state,  using 
the  same  words  in  speaking  of  adultery  as  a  crime  and  as  ground 
for  divorce.]  Whatever,  therefore,  may  have  been  the  original 
meaning  of  the  term  adultery,  it  is  very  obvious  that  we  have  in 
this  commonwealth  adopted  the  definition  given  tp  it  by  the  ecclesi- 
astical courts,  and  this  not  merely  in  relation  to  divorces,  but  also 
as  descriptive  of  a  public  crime.  We  hold  the  infidelity  of  the  hus- 
band as  well  as  that  of  the  wife,  the  highly  aggravated  offense,  con- 
stituting the  crime  of  adultery.  •  •  •  The  court  are  satisfied 
that  by  the  proper  construction  of  the  term  adultery  as  used  in  our 
statutes,  the  offense  is  committed  by  a  married  man  who  shall  have 
sexual  intercourse  with  an  unmarried  woman.  Applying  this  rule 
of  law  to  the  facts  specially  found  by  the  jury,  they  establidi  the 
crime  of  adultery  to  have  been  committed  by  the  prisoner.  •  •  • 
[New  trial  ordered  on  another  ground.]  0.  v.  Call,  21  Pick.  509, 
32  Am.  Dec.  284-n,  Kn.  329. 

As  proTOcatlon  for  manslaughter:  Manning's  Case,  8  106;  Maber  ▼.  P.,  8  106.  At 
common  law.  single  man  with  married  woman :  Reapubllca  v.  Roberts.  8  6.  Married 
man  with  single  woman:  Anderson  t.  C  8  6.  Soliciting,  whether  criminal:  S.  ▼. 
Ayery,  8  00;  S.  t.  Butler,  8  60.  Misdemeanor  or  felony  by  statutes  yarsrlng  In  differ- 
ent states :    S.  ▼.  Butler,  8  60 ;  S.  ▼.  Cooper,  8  115,  on  charge  of  burglary. 
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MI80EOENATION. 

§  189.  Defined.  Miscegeiiation  is  inter-marriages  of  races  in  vio- 
lation of  statute.   See  P.  ▼.  Brown,  §  187. 

mOEST. 

§  190.  Defined,  Etc.  Incest  is  sexual  intercourse  between  persons 
so  nearly  related  that  marriage  between  them  would  be  illegal 

Attempt  to  contract  Incestnons  marriage  Is  not  shown  by  proof  of  eloping  with 
niece  and  sending  for  magistrate  to  perform  ceremony :    P.  ▼.  Murray,  1 62. 

(Wash.  Sup.  Ct.,  1899.)  By  Force.  GORDON,  C.J.  The  defend- 
ant was  convicted  of  the  crime  of  incest.  For  a  reversal  of  the  judg- 
ment he  relies  upon  a  single  assignment  of  error.  The  question  pre- 
sented is,  can  the  crime  of  incest  be  committed  without  the  concur- 
rent consent  of  both  parties  to  the  sexual  actf  That  it  cannot  has 
been  held  in  numerous  cases :  DeOroat  v.  P.,  39  Mich.  124 ;  Baumer 
V.  S.,  49  Ind.  544;  S.  v.  Thomas,  53  Iowa  214,  4  N.  W.  908;  S.  v. 
Jarvis,  20  Ore.  437,  26  Pac.  302 ;  Yeoman  v.  S.,  21  Neb.  171,  31  N.  W. 
669.  The  doctrine  upon  which  these  cases  rest  is  that  it  is  a  joint 
offense,  and  can  be  committed  only  by  consenting  parties;  that,  to 
constitute  the  crime,  both  parties  must  be  guilty;  that  there  must 
be  a  union  of  minds  as  well  as  of  actions;  that  force  and  want  of 
consent  exclude  incest,  and  what  is  rape  cannot  be  incest.  But  we 
are  disposed  to  agree  with  Mr.  Bishop,  that,  in  principle,  the  doc- 
trine has  no  just  foundation.  Bish.  St.  Cr.  §  660.  •  •  •  The 
holding  in  S.  v.  Thomas,  above,  was  by  a  divided  court — ^three  to 
two;  Beck,  J.,  dissenting  in  an  opinion  of  remarkable  clearness,  in 
which  Day,  J.,  concurred.  The  decision  in  that  case  seems  to  us  to 
have  been  substantially  overruled  in  the  later  cases  of  S.  v.  Cham- 
bers, 87  Iowa  1,  53  N.  W.  1090,  43  Am.  St.  Rep.  349 ;  S.  v.  Hurd,  101 
Iowa  391,  70  N.  W.  613 ;  S.  v.  Kouhns,  103  Iowa  720,  73  N.  W.  353. 
•  •  •  In  our  view  the  consent  or  non-consent  of  the  female  is  of 
no  importance  except  as  it  bears  on  the  question  of  the  weight  or 
credit  to  be  given  her  testimony,  as  being  or  not  being  that  of  an 
accomplice.  •  •  •  This  view  is  supported  by  the  following  au- 
thorities: S.  V.  Hurd,  above;  P.  v.  Barnes,  2  Ida.  148,  9  Pac.  532; 
P.  V.  Kaiser,  119  Cal.  456,  51  Pac.  702 ;  Mercer  v.  S.,  17  Tex.  App. 
452;  S.  V.  Kouhns,  above;  C.  v.  Goodhue,  2  Mete.  (Mass.)  193;  C.  v. 
Bakeman.  131  Mass.  577;  10  Am.  &  Eng.  Enc.  L.  341.  Judgment 
affirmed.  S.  v.  Nugent,  20  Wash.  522,  56  Pac.  25,  72  Am.  St.  Rep. 
133. 

(Tex.  Ct.  Grim.  App.,  1898.)    Proof— Legitimacy.    Appellant  was 
convicted  of  incest  on  an  indictment  in  three  counts:    1,  for  statu- 
36 
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tory  rape ;  2,  for  rape  by  force ;  and  3,  for  incest.  HENDERSON, 
J.  *  *  *  The  jury  acquitted  appellant  of  rape,  and  therefore 
of  the  force  necessary  to  constitute  rape.  They  found  that  she  had 
copulated  with  appellant  and  that  he  was  her  father.  They  evi- 
dently found  that  such  act  of  carnal  intercourse  was  with  her  eon- 
sent.  Under  this  state  of  case,  the  court  should  have  given  a  charge 
on  accomplice  testimony.  •  •  •  Appellant  also  insists,  that  the 
testimony  of  the  prosecutrix  is  not  corroborated,  and  that  conse- 
quently, the  verdict  cannot  be  sustained.  We  believe  he  is  correct 
in  this  contention.  •  •  •  Appellant  also  insists,  that  the  proof 
is  not  sufficient  to  show  that  the  prosecutrix  was  his  daughter. 
There  is  testimony  in  the  record  tending  to  show  that  she  was  his 
illegitimate  daughter.  The  authorities  hold  that  the  crime  of  incest 
can  be  committed  between  illegitimate  relations  within  the  pro- 
hibited degree.  See  2  McClain  Cr.  L.  §  1120,  and  authorities  cited 
in  note.  The  proof  here  made,  however,  is  by  no  means  satisfactory. 
And  we  hold  in  such  case,  that  the  evidence  should  be  clear  and 
unequivocal  as  to  the  fact  of  relationship.  •  •  •  Reversed. 
Clark  v.  S.,  39  Tex.  Cr.  Rep.  179,  45  S.  W.  576,  73  Am.  St.  Rep.  918. 

SODOMY  OR  BUOOERY. 

§  191.  Defined.  It  is  carnal  copulation  by  human  being  with 
beast,  or  any  unnatural  copulation  with  another  person.  See  Estes 
V.  Carter,  §  7. 

ABDUCTION. 

§  192.    In  Qeneral. 

Statute  3  Hen.  7  (1488),  c.  2.  This  act,  after  reciting  that  ''where- 
as women,  as  well  maidens  as  widows  and  wives,  having  substances, 
some  in  goods  movable,  and  some  in  lands  and  tenements,  and  some 
being  heirs  apparent  unto  their  ancestors,  for  the  lucre  of  such  sub- 
stances have  been  oftentimes  taken  by  misdoers,  contrary  to  their 
will,  and  after  married  to  such  misdoers,  or  to  others,  by  their  assent, 
or  defiled,  to  the  great  displeasure  of  God,  and  contrary  to  the 
king's  laws,  and  disparagement  of  the  said  women,  and  utter 
heaviness  and  discomfort  of  their  friends,  and  to  the  evil  example 
of  all  others,"  proceeds  to  enact,  **That  what  person  or  persons 
from  henceforth  that  taketh  any  woman  so  against  her  will  unlaw- 
fully, that  is  to  say,  maid,  widow,  or  wife,  that  such  taking,  procur- 
ing, and  abetting  to  the  same,  and  also  receiving  willingly  the  same 
woman  so  taken  against  her  will,  and  knowing  the  same,  be  felony, 
and  that  such  misdoers,  takers,  and  procurators  to  the  same,  and 
receivers,  knowing  the  said  offense  in  form  aforesaid,  be  henceforth 


i  192.  ABDUCTION.  5d3 

reputed  and  adjudged  as  felons,  provided  always  that  this  act  extend 
not  to  any  person  taking  any  woman,  only  claiming  her  as  his  ward 
or  bondwoman." 

(Eng.  King's  Bench,  1672.)  The  prisoner  was  indicted  on  the 
Stat.  3  H.  7,  c.  2,  for  forcibly  taking  away  and  marrying  the  daugh- 
ter of  S.  T.,  a  city  orphan  in  the  custody  of  the  chamberlain.  The 
facts  established  in  evidence  were,  that  the  prosecutrix  was  possessed 
of  £5000 ;  that  she  was  menaced  by  the  defendant,  who  was  disguised 
in  a  mask,  and  carried  away  in  a  coach  to  Westminster;  and  the 
next  day,  by  her  own  consent,  but  caused  by  the  precedent  menaces, 
she  allowed  herself  to  be  married,  but  was  not  actually  defiled,  the 
defendant  being  interrupted  in  his  designs ;  and,  by  direction  of  the 
court,  the  defendant  was  found  guilty,  received  sentence  of  death, 
and  was  executed.    B.  v.  Brown,  3  Keb.  193,  1  Vent.  243. 

(Eng.  King's  Bench,  1682.)  This  was  an  information  at  common 
law  against  Lord  Grey  and  several  others,  for  conspiring  and  intend- 
ing the  ruin  of  the  Lady  Henrietta  Berkley,  then  a  virgin  unmarried, 
within  the  age  of  eighteen  years,  one  of  the  daughters  of  the  Earl 
of  Berkley  (she  being  under  the  custody,  etc.,  of  her  father),  and 
soliciting  her  to  desert  her  father,  and  to  commit  whoredom  and 
adultery  with  Lord  Grey,  who  was  the  husband  of  another  daughter 
of  the  Earl  of  Berkley,  sister  of  the  Lady  Henrietta,  and  to  live  and 
cohabit  with  him;  and  further,  the  defendants  were  charged,  that, 
in  prosecution  of  such  conspiracy,  they  took  away  the  said  Lady 
Henrietta  at  night  from  her  father's  house  and  custody,  and  against 
his  will,  and  caused  her  to  live  and  cohabit  in  divers  secret  places 
with  Lord  Grey,  to  the  ruin  of  the  lady,  and  the  evil  example,  etc. 
The  defendants  were  found  guilty,  though  there  was  no  proof  of 
any  force;  but  on  the  contrary  it  appeared  that  the  lady,  who  was 
herself  examined  as  a  witness,  was  desirous  of  leaving  her  father's 
house,  and  concurred  in  all  the  means  taken  for  her  departure  and 
subsequent  concealment.  It  was  not  shown  that  any  artifice  was 
made  use  of  to  induce  her  to  leave  her  father's  house;  but  the  case 
was  put  upon  the  ground  that  there  was  a  solicitation  and  entice- 
ment of  her  to  unlawful  lust  by  Lord  Grey,  who  was  the  principal 
person  concerned,  the  others  being  his  servants,  or  persons  acting 
by  his  command,  and  under  his  control.  B.  v.  Lord  Grey,  3  Howell's 
State  Trials  519,  1  East  P.  C.  c.  11,  p.  460. 

(Eng.  Queen's  Bench,  1701.)  The  defendants  were  indicted  upon 
the  Stat.  3  Hen.  7,  c.  2.  The  facts  disclosed  in  evidence  were,  that 
the  female  was  resident  with  her  aunt,  and  that  on  the  day  stated 
in  the  indictment  they  were  waylaid,  and  arrested  in  a  fictitious 
suit,  and  conveyed  from  Westminster,  where  they  lodged,  to  the 
Garter  Tavern,  Drury-lane,  and  that  the  defendants  there  separated 
the  aunt  and  niece  from  each  other,  and  carried  the  latter  to  Hoi- 
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born,  where  Swanson,  the  principal  defendant,  became  her  bail, 
and  there  married  her  while  in  custody.  Baynton,  one  of  the  defend- 
ants, told  her  that  if  she  did  not  marry  Swanson  she  must  go  to  New- 
gate. The  court,  in  directing  the  jury,  told  them,  that  though  the 
female  might  have  had  a  regard  for  Swanson,  yet,  as  she  was  not 
privy  to  the  contrivance  of  coming  out  to  him,  and  knew  nothing 
of  the  scheme  adopted  by  the  defendants,  and  being  married  whilst 
she  continued  under  that  restraint  and  violence,  though  perhaps  she 
consented  to  the  marriage,  the  act  itself  was  a  crime  within  the 
statute;  for  here  was  a  forcible  taking  away;  and  her  subsequent 
consent^  while  under  the  restraint,  could  not  be  looked  upon  but  as 
the  effect  of  a  continuing  coercion;  and  that  though  Swanson  had 
known  nothing  of  the  first  force,  yet  he  knowing  her  to  be  under 
restraint,  and  marrying  while  he  knew  her  to  be  under  it,  made  him 
an  approver  of  the  first  act  of  violence,  and  hence  a  participator  in 
the  general  guilt.  R.  v.  Swanson,  7  Mod.  101,  Holt  319,  5  How.  St 
Trials  453. 

(Mich.  Sup.  Ct.,  1885.)  Purpose  of  Accused.  CAMPBELL,  J. 
Respondent  was  convicted  under  the  statute  for  enticing  away  a 
girl  under  16  years  of  age  for  the  purpose  of  prostitution.  Various 
exceptions  were  taken,  but  the  only  point  argued  was  whether  there 
was  any  case  made  that  the  intent  was  for  the  purpose  named.  The 
testimony  showed  that  respondent  began  his  contrivances  as  early 
as  May,  1883,  by  inviting  the  girl  to  visit  his  photographic  rooms, 
showing  her  obscene  pictures,  and  giving  her  small  sums  of  money, 
and  finally  had  illicit  intercourse  with  her  at  several  times  up  to 
December,  when  her  mother  found  her  there,  though  he  denied  her 
presence,  and  she  was  removed.  The  girl  testified  to  the  various 
acts  and  circumstances,  and  to  his  promises  to  pay  her.  The  statute 
which  names  the  illegal  purposes  of  such  enticement  of  females  under 
the  age  of  consent,  includes  marriage,  concubinage  and  prostitution. 
The  last  two  were  evidently  intended  to  cover  all  cases  of  lewd  inter- 
course. Neither  of  these  words  has  any  common  law  meaning,  but 
both  are  popular  phrases,  either  of  which  might  be  made  to  cover 
the  crime  here  shown  without  any  change  in  general  usage.  We 
see  no  reason  whatever  for  attempting  to  narrow  them.  The  statu- 
tory purpose  is  clear,  and  there  is  no  difficulty  in  carrying  it  out 
The  conviction  was  right,  and  it  must  be  certified  to  the  court  be- 
low that  sentence  should  pass  upon  it.  P.  v.  Onmmons,  56  Mich.  544, 
23  N.  W.  215. 


SEDUCTION. 


SEDUOTIOH. 


§  193.  Oenenl  Statemant.  It  Ib  doubtful  whsther  aedoction  mi 
an  offense  before  Stat.  4  A  6  Fh.  &  H.  (1667),  c.  8,  §§  1  &  2.  It  is 
defined  by  statute  in  most  states.  These  differ  considerably.  Many 
confine  the  offense  to  seduction  by  promise  of  marriage. 

Not  panlaliable  at  conunoo  law :    C.  T.  ADdereoD,  ]  6.   Taklog  life  to  preTeol  ■ 

dnctloD   it  not  Jngtlflibl- ■   "    -    '— ■-    '   "     "- ' ■■ .-■— >  -.  — 

moD  law:  Smith  v.  P.,  | 

(Cal.  Sup.  Ct.,  1898.)  Capacity— Indefinite  Promise— Proof  of 
Chastity.  HENSHAW,  J.  The  defendant  was  convicted  of  the 
crime  of  seduction  under  promise  of  marriage,  and  appeals  from  the 
judgment,  and  from  the  order  denying  him  a  new  trial.  The  sec- 
tions of  the  Penal  Code  bearing  on  the  offense  are  the  following: 
§  268.  "Every  person  who,  under  a  promise  of  marriage,  seduees  and 
has  sexual  intercourse  with  an  unmarried  female  of  previous  chaste 
character,  is  punishable  by  imprisonment  in  the  state  prison  for  not 
more  than  five  years,  or  by  a  fine  of  not  more  than  $5,000,  or  by 
both  such  fine  and  imprisonment."  §269.  "Intermarriage  of  the 
parties  subsequent  to  the  commission  of  the  offense  is  a  bar  to  a 
prosecution  for  a  violation  of  the  last  section,  provided  such  mar- 
riage take  place  prior  to  the  finding  of  an  indictment,  or  the  filing 
of  an  information  charging  such  offense."  Defendant  and  the  girl 
with  whose  seduction  he  is  charged  were  both  school  children,  and 
about  the  same  age.  At  the  time  of  the  seduction,  and  of  the  first 
act  of  sexual  intercourse,  each  was  about  16  years  old.  The  girl 
testified  that  she  submitted  to  his  embraces  under  his  promise  to 
marry  her  "when  he  was  old  enough,"  and  "when  they  were  old 
enough."  She  says:  "There  was  no  time  ever  set  when  we  were 
,  to  be  married,  only  after  he  became  of  age,  and  became  old  enough 
to  be  married,  we  would  be.  I  did  not  know  whether  we  would  be 
married  in  one  year  or  two  years  or  three  years  or  five  years.     I 
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be  broken  up."  P.  v.  Brewer^  27  Mich.  134.  If  a  previously  chaste 
woman  submits  herself  to  the  embraces  of  a  man,  under  promise  of 
marriage  from  him,  upon  which  she  in  fact  relies,  the  conviction, 
generally  speaking,  may  not  be  avoided  by  proof  that  the  promise 
was  not  legal  and  binding.  The  exceptions  to  the  rule  are  found  in 
those  cases  in  which  the  promise  itself  is  base  and  meretricious,  and 
known  to  be  such  by  the  consenting  woman.  Thus  if  a  married  man 
seduces  a  woman  under  promise  of  marriage,  she  not  knowing  that 
he  has  a  wife,  his  promise  is  illegal  and  invalid,  but  this  fact  does 
not  excuse  him.  •  •  •  There  was  sufficient  evidence  to  justify 
the  finding  of  the  jury  that  the  complaining  witness, was  of  previous 
chaste  character.  In  the  first  place,  the  law  presumes  a  woman  to 
be  chaste  until  the  contrary  is  shown.  P.  v.  Brewer,  27  Mich.  134. 
In  the  next  place,  there  was  affirmative  testimony  of  the  girl  herself 
to  this  effect.  The  rejected  evidence  by  the  defendant  that  she  had 
had  sexual  intercourse  with  other  men  after  the  date  of  the  alleged 
seduction  was  properly  excluded,  and  the  admitted  evidence  that 
she  had  permitted  certain  liberties  to  be  taken  with  herself  by  her 
young  male  companions  was  not  sufficient  to  show  that,  at  the  time 
of  the  seduction,  she  was  of  ** unchaste  character,"  within  the  mean- 
ing of  the  law.  Chastity,  as  here  employed,  means,  in  the  case  of 
an  unmarried  female,  simply  that  she  is  virgo  intacta,  and  though 
one  woman  may  permit  familiarities,  liberties,  or  even  indecencies, 
at  the  thought  of  which  another  woman  would  blush,  so  long  as  that 
woman  has  not  surrendered  her  virtue  she  is  not  put  without  the 
pale  of  the  law.  Crozier  v.  P.,  1  Parker  (N.  Y.)  455.  It  is  con- 
ceivable that  a  woman  may  permit  or  suffer  many  things  which 
would  be  regarded  as  improprieties,  and  yet  hold  firmly  to  her  vir- 
tue. As  is  happily  said  in  S.  v.  Brinkhaus,  34  Minn.  285,  25  N.  W. 
642,  **  Although  a  female  may  from  ignorance  or  other  causes,  have 
so  low  a  standard  of  propriety  as  to  commit  or  permit  indelicate  acts 
of  familiarities,  yet  if  she  have  enough  sense  of  virtue  that  she  would 
not  surrender  her  person  unless  seduced  to  do  so  imder  promise  of 
marriage  she  could  not  be  said  to  be  an  unchaste  woman,  within 
the  meaning  of  the  statute."  •  •  •  Affirmed.  Temple  and  Mc- 
Farland,  JJ.,  concur.  P.  v.  Kehoe,  123  Cal.  224,  55  Pac.  911,  69  Am. 
St.  Rep.  52. 

(N.  Y.  Ct.  of  App.,  1897.)  Conditional  Promise — Age  of  Consent. 
Nelson  appealed  from  an  order  of  the  general  term  affirming  a  judg- 
ment on  conviction  of  seduction,  on  proof  that  when  he  was  20  and 
prosecutrix  was  15  he  obtained  sexual  intercourse  with  her  on  prom- 
ise to  marry  her  **if  anything  happened,"  the  day  she  was  16  made 
an  absolute  promise  to  marry  her,  and  subsequently  had  intercourse 
with  her  on  several  occasions,  each  time  promising  marriage  if  she 
became  pregnant.  VANN,  J.  •  •  •  The  defendant  insisted 
upon  the  trial,  and  insists  upon  this  appeal,  that  his  conviction  was 
barred  by  Pen.  Code,  §  285.    He  further  claims,  and  the  point  was 
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distinctly  made  at  the  trial,  that,  if  any  subsequent  act  is  relied 
upon  to  convict,  it  does  not  satisfy  the  statute,  because  at  the  time 
the  prosecutrix  had  ceased  to  be  chaste.  The  position  of  the  people 
upon  the  subject  is  that  all  intercourse  with  the  prosecutrix  before 
she  became  16  is  conclusively  presumed  to  have  been  without  her 
consent,  because  by  the  statute  then  in  force  the  age  of  consent  was 
16,  and  accordingly  they  seek  to  avoid  the  bar  of  the  statute  by 
basing  the  conviction  upon  the  first  act  of  intercourse  that  occurred 
after  she  became  of  that  age.  •  •  •  [Here  reviewing  the  stat- 
utes as  to  rape  and  seduction.]  None  of  these  limitations  upon  the 
power  to  consent  have  been  expressly  applied  by  statute  to  the 
crime  of  seduction,  and  we  have  no  power  to  extend  them  by  im- 
plication to  an  offense  that  is  purely  statutory.  Penal  statutes  must 
be  strictly  construed,  and  cannot  be  extended  to  cases  that  are  not 
clearly  covered  thereby.  An  essential  element  in  the  crime  of  seduc- 
tion is  the  consent  of  the  female,  founded  upon  a  contract  to  marry, 
and  plain  language  would  be  necessary  to  permit  us  to  hold  that 
the  prosecutrix,  although  old  enough  to  make  that  contract,  was 
not  old  enough  to  consent  to  the  defendant's  advances.  •  •  •  It 
is  true  that  subsequently,  and  within  the  period  of  two  years,  there 
were  further  acts  of  intercourse,  based  on  concurrent  as  well  as 
prior  promises  to  marry.  We  think,  however,  that  a  woman  can  be 
seduced  but  once,  at  least  under  the  statute  in  question,  and  that 
the  first  voluntary  act  on  her  part,  after  she  is  able  to  understand 
its  nature  and  comprehend  its  enormity,  is  the  only  one  in  which 
she  can  participate  as  a  victim.  •  •  •  In  a  case  that  arose  in 
the  state  of  Michigan,  under  a  similar  statute,  it  appeared  that 
illicit  intercourse  was  had  between  the  parties  at  short  intervals, 
and  as  opportunity  offered;  and  it  was  held  that,  to  warrant  a  con- 
viction of  seduction  for  the  second  or  third  or  later  acts,  there 
should  be  clear  and  satisfactory  proof  of  reformation.  P.  v.  Clark, 
33  Mich.  112.  Our  statute  does  not  punish  seduction  generally,  but 
only  when  it  is  committed  under  a  promise  of  marriage,  upon  a 
woman  of  ** previous  chaste  character."  ** Chaste  character,"  as 
thus  used  in  the  statute,  does  not  mean  reputation  for  chastity, 
but  actual  personal  virtue.    Kenyon  v.  P.,  26  N.  Y.  203,  207.     •     • 

•  For  these  reasons  we  think  that  the  defendant  was  unlawfully 
convicted.  •  •  •  O'BRIEN,  J.  I  dissent  on  the  ground  that, 
unchastity,  within  the  meaning  of  the  statute,  cannot  be  imputed  to 
a  female  in  consequence  of  intercourse  involving  the  crime  of  rape. 

•  •  •  Judgment  reversed.  P.  v.  Nelson,  153  N.  Y.  90,  46  N.  K. 
1040,  60  Am.  St.  Rep.  592. 

(Mich.  Sup.  Ct.,  1902.)  Previous  Ohaste  Character— Conditional 
Promise.  Smith  was  convicted  of  seduction ;  and  he  excepted  to  the 
refusal  of  the  court  to  charge  that,  as  complaining  witness  testified 
to  intercourse  with  respondent  prior  to  the  act  charged,  she  was 
not  a  person  who  could  be  seduced,  and  that  the  alleged  promise 
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to  marry  if  complaining  witness  should  become  pregnant  was  not  a 
sufficient  promise  to  support  the  charge.      CARPENTER,  J.    *     * 

•  In  the  case  of  P.  v.  Clark,  33  Mich.  112,  the  lower  court  per- 
mitted the  jury  to  find  defendant  guilty  of  seduction  because  of 
illicit  intercourse  in  August,  1873,  though  the  complaining  witness 
testified  that  she  had  such  intercourse  with  defendant  not  only  in 
August,  but  on  the  preceding  28th  of  July.  In  deciding  this  case 
the  court  said:  ''We  do  not  wish  to  be  understood  as  saying  that, 
even  as  between  the  same  parties,  there  could  not  be  a  second,  or 
even  a  third,  act  of  seduction;  but,  where  the  subsequent  alleged 
acts  follow  the  first  so  closely,  they  destroy  the  presumption  of 
chastity  which  would  otherwise  prevail,  and  there  must  be  clear 
and  satisfactory  proof  that  the  complainant  had  in  truth  and  fact 
reformed;  otherwise  there  could  be  no  seduction.  •  •  •  And, 
although  the  female  may  have  previously  left  the  path  of  virtue  on 
account  of  the  seductive  arts  and  persuasions  of  the  accused  pr 
some  other  person,  yet,  if  she  has  repented  of  that  act  and  reformed, 
she  may  again  be  seduced."  •  •  *  This  decision  is  decisive  of 
the  case  at  bar.  The  people  introduced  no  evidence  whatever  tend- 
ing to  show  a  reformation  on  the  part  of  the  complaining  witness. 

•  •  •  There  is,  in  our  judgment,  however,  a  more  serious  error 
in  the  case.  All  that  the  defendant  did,  according  to  the  testimony 
of  the  complaining  witness,  to  induce  her  to  have  illicit  intercourse 
with  him,  was  to  promise  to  marry  her  if  she  became  pregnant. 
Does  sexual  intercourse  induced  by  such  a  promise  constitute  seduc- 
tion? •  •  •  Where  the  woman  is  a  young  inexperienced  girl 
the  courts  very  properly  hold  that  promises  and  means  are  sufficient 
which  would  not  move  a  woman  of  mature  years.  P.  v.  Gibbs,  70 
Mich.,  at  page  427,  38  N.  W.  257.  The  complaining  witness  in  this 
case,  however,  was  not  a  young  and  inexperienced  girl.  •  •  • 
She  was  willing  to  lose  her  virtue  if  some  provision  was  made  to 
conceal  its  loss.  •  •  •  New  trial  granted.  P.  v.  Smith,  132 
Mich.  58,  92  N.  W.  776. 

FOBNICATION. 
§  194.   Defined.    Fornication  is  illicit  sexual  intercourse. 

Not  criminal  at  common  law :  R.  v.  Delaval,  I  10 ;  Respnbllca  v.  Roberta,  |  • ; 
Anderion  v.  C,  i  6.  That  solicitation  to,  la  not  criminal:  S.  t.  Bntler,  I  60.  But 
■ao  S.  ▼.  Avery,  8  00.    Conspiracy  to  procure  it  la  Indictable:    R.  v.  DelaTai,  {  10. 

UTTEBINO  AND  PUBUSHINO  OBSCENE  OB  PBOFANE  LAN- 

OUAOE. 

§  106.   In  General. 

(Tenn.  Sup.  Ct.,  1851.)  Obscene  Talk.  Appellant  was  eonvieted 
of  saying  in  substance  that  he  had  contracted  a  venereal  disease 
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from  the  wife  of  H.  and  of  discoursing  obscenely  in  public  of  illicit 
intercourse  with  others.  McKINNEY,  J.  *  *  *  The  books  of 
repOiTts,  both  of  England  and  this  country,  abound  with  cases  where, 
upon  lliese  principles  of  the  common  law,  convictions  have  been 
enforced  for  various  offenses  against  public  morality  and  decency, 
without  the  aid  of  any  statutory  enactment.  And  surely  it  can  be 
no  reason  for  the  relaxation  of  these  salutary  principles,  but  rather 
the  contrary,  that  in  this  country  we  have  no  ** spiritual  court," 
to  lend  its  aid  in  the  suppression  of  the  numerous  offenses  falling 
within  the  class  now  under  consideration ;  and  that  such  of  them  as 
cannot  be  reached  in  the  mode  pursued  in  the  case  before  us,  must 
**go  unwhipt  of  justice.'*  It  would  be  tedious  to  enumerate  the 
cases  in  which  offenses  have  been  held  indictable  as  contra  bonos 
mores — a  few  will  suffice  for  the  present  purpose.  Public  drunken- 
ness, 4  Bl.  Com.  41.  All  indecent  exposure  of  one's  person  to  the 
public  view,  Id.  65,  n.  25.  In  the  case  of  R.  v.  Crunden,  2  Camb.  89, 
1  Russ.  on  Crimes  302,  it  was  held  an  indictable  offense  to  bathe  in 
the  sea  near  inhabited  houses,  from  which  the  person  might  be  seen ; 
although  the  houses  had  been  recently  erected,  and  previously  there- 
to it  had  been  used  for  persons  in  great  numbers,  to  bathe  at  such 
place.  And  it  was  so  held,  for  the  reason,  **that  whatever  place 
becomes  the  habitation  of  civilized  men,  there  the  laws  of  decency 
must  be  enforced."  So  it  has  been  held  by  this  court,  that  if  the 
master  of  a  slave  in  his  employ,  permit  such  slave  to  pass  about, 
in  view  of  the  public,  so  meanly  clad  as  not  to  protect  the  person 
of  such  slave  from  indecent  exposure,  the  master  is  indictable  for 
lewdness,  or  scandalous  public  indecency:  3  Humph.  203.  And  it 
may  be  laid  down,  in  general  terms,  that  all  such  acts  and  conduct 
as  are  of  a  nature  to  corrupt  the  public  morals,  or  to  outrage  the 
sense  of  public  decency,  are  indictable,  whether  committed  by  words 
or  acts.  These  adjudications,  without  citing  others,  we  think  fur- 
nish analogies  sufficiently  strong  to  sustain  the  present  prosecution. 
Are  the  outrageously  vulgar  and  obscene  words  found  in  this  record, 
if  uttered  in  the  ear  of  the  public,  less  likely  to  shock  any  one's 
sense  of  decency,  and  to  corrupt  the  morals  of  society — not  to  speak 
of  their  inevitable  tendency  to  provoke  violence  and  bloodshed — 
than  the  offenses  charged  in  the  several  adjudicated  cases  above 
cited  t  It  does  not  so  appear  to  us.  •  •  ♦  Affirmed.  Bell  v.  S., 
1  Swan  (31  Tenn.)  42,  Mi.  59. 

Sendlni?  obscene  matter  tbronjirh  the  mnil  to  improve  public  morals :  TT.  8.  ▼.  Har- 
mon. 8  87.  ObBcene  books:  R.  v.  Read.  $10:  Duffdale  v.  R.,  S  10:  R.  v.  Curl.  §  19. 
OitBCVM  pictures:  C.  ▼.  Sharpless.  9  10.  Indecent  Exposure  of  Person,  discussed  in 
C.  y.  Staarpless,  8  19 ;  R.  v.  Carl.  8  19. 

(Pa.  Sup.  (3t.,  1893.)  Cursing.  Indictment  for  unlawful  assem- 
bly and  for  profane  cursing.  The  state  appeals  from  an  order  quash- 
ing the  count  for  profane  cursing  and  swearing.  GREEN,  J.  With 
an  earnest  desire  to  sustain  this  indictment,  if  possible,  we  find  our- 
selves unable  to  do  so.     It  cannot  be  sustained  under  the  crimes 
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act  of  1860,  §  30,  prohibiting  blasphemy,  because  it  does  not  charge 
that  oflfense;  nor  under  the  act  of  1794,  because  it  is  not  framed 
upon  that  act,  nor  is  any  attempt  made  to  bring  it  within  the  special 
proceedings  under  which  the  act  is  executed.  It  only  remains  to 
consider  whether  it  can  be  sustained  as  charging  a  common  law 
offense.  It  cannot  be  doubted  that  profane  swearing  and  cursing  in 
a  loud  and  boysterous  tone  of  voice,  and  in  the  presence  and  hear- 
ing of  citizens  of  the  commonwealth  passing  and  repassing  on  the 
public  streets  and  highways  of  the  commonwealth,  to  such  an  extent 
as  to  be  a  common  nuisance  to  all  citizens  being  present  and  hear- 
ing the  same,  id  an  indictable  offense  at  common  law.  But  this 
indictment  omits  to  charge  all  or  any  of  these  facts  and  circum- 
stances which  are  essential  to  constitute  the  offense  as  a  common 
nuisance.  •  •  •  It  is  the  publicity  of  the  offense,  and  the  place 
in  which  it  is  committed,  that  make  it  punishable  as  a  common  nui- 
sance. Of  course,  there  can  be  no  publicity  unless  the  profane  lan- 
guage is  uttered  in  the  presence  and  within  the  hearing  of  the  citi- 
zens present,  and  this  is  an  essential  and  an  indispensible  fact,  which 
must  necessarily  be  charged  in  the  indictment  in  order  to  make  out 
a  successful  allegation  of  any  offense.  There  is  no  such  language 
in  ,the  third  count  of  this  indictment,  and  we  must  therefore  pro- 
nounce it  insufficient  as  a  pleading.  Judgment  affirmed.  Com.  v. 
Linn,  158  Pa.  St.  22,  27  Atl.  843,  22  L.  R.  A.  353-n. 


NUISANCE. 

§  196.  Definition.  One  is  guilty  of  a  public,  common,  or  criminal 
nuisance,  who  by  act  or  neglect  creates  a  condition  of  things  prej- 
udical  to  the  safety,  business,  health,  comfort,  or  morals,  or  out- 
raging the  sense  of  decency  and  propriety,  of  the  citizens  at  large. 

Single  malicious  act  not  nuisance  though  a  misdemeanor:  C.  v.  Wing,  §  18.  Keep- 
ing unauthorized  lottery  is :  P.  v.  Jaclcson,  S  Id'  Corporation  liable  for  maintaining : 
C.  V.  Proprietors,  9  46. 


§197.    "By   Act   or   Neglect    Creates   a    Condition   of 
Prejudicial." 

(Eng.  Assize,  1826.)  License.  On  indictment  for  keeping  a 
slaughter  house  to  the  annoyance  of  those  who  lived  near  it  and 
persons  passing  on  the  highway,  defendant  pleaded  license  ^nd  pro- 
duced his  certificate.  ABBOTT,  C.  J.,  said  the  certificate  was  no 
defense,  and  if  signed  by  all  the  magistrates  in  the  county,  would 
not  entitle  the  defendant  to  continue  the  business  for  ai\  hour  aft6r 
it  became  a  public  nuisance.  Verdict,  guilty.  R.  v.  Cro^,  2  C.  & 
P.  483,  B.  844. 
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(Eng.  Queen's  Bench,  1866.)  Obstructing  Navigation.— Defense, 
Instructions  to  Servants.  On  indictment  for  obstructing  the  navi- 
gation of  the  river  Tivy,  defendant,  who  was  over  80  years  old  and 
unable  to  give  personal  attention  to  his  business,  offered  to  prove 
that  he  had  given  instructions  to  his  workmen  not  to  throw  waste 
from  the  quarry  onto  the  river  bank.  The  judge  intimated  that 
the  evidence  was  immaterial;  and  instructed  the  jury  that  as  the 
defendant  was  proprietor  of  the  quarry  and  it  was  operated  for  his 
benefit,  he  was  bound  to  take  all  proper  precautions  to  prevent  rub- 
bish from  falling  into  the  river,  and  if  the  river  was  obstructed  by 
it  he  was  guilty  though  the  workmen  put  it  there  without  his  knowl- 
edge and  against  his  orders.  Verdict,  guilty.  Rule  for  new  trial. 
MELLOR,  J.  •  *  *  It  is  quite  true  that  this  in  point  of  form  is 
a  proceeding  of  a  criminal  nature,  but  in  substance  I  think  it  is  in 
the  nature  of  a  civil  proceeding,  and  I  can  see  no  reason  why  a  dif- 
ferent rule  should  prevail  with  regard  to  such  an  act  as  is  charged 
in  4;his  indictment  between  proceedings  which  are  civil  and  pro- 
ceedings which  are  criminal.  I  think  there  may  be  nuisances  of 
such  a  character  that  the  rule  I  am  applying  here,  would  not  be 
applicable  to  them,  but  here  it  is  perfectly  clear  that  the  only  reason 
for  proceeding  criminally  is  that  the  nuisance,  instead  of  being 
merely  a  nuisance  affecting  an  individual,  or  one  or  two  individuals, 
affects  the  public  at  large,  and  no  private  individual,  without  re- 
ceiving some  special  injury,  could  have  maintained  an  action.  Then 
if  the  contention  of  those  who  say  the  direction  is  wrong  is  to  pre- 
vail, the  public  would  have  great  difficulty  in  getting  redress.  The 
object  of  this  indictment  is  to  prevent  the  recurrence  of  the  nuisance. 
The  prosecutor  cannot  proceed  by  action,  but  must  proceed  by  in- 
dictment, and  if  this  were  strictly  a  criminal  proceeding  the  prosecu- 
tion would  be  met  with  the  objection  that  there  was  no  mens  rea; 
that  the  indictment  charged  the  defendant  with  a  criminal  offense, 
when  in  reality  there  was  no  proof  that  the  defendant  knew  of  the 
act,  or  that  he  himself  gave  orders  to  his  servants  to  do  the  particu- 
lar act  he  is  charged  with;  still  at  the  same  time  it  is  perfectly  clear 
that  the  defendant  finds  the  capital,  and  carries  on  the  business 
which  causes  the  nuisance,  and  it  is  carried  on  for  his  benefit;  al- 
though from  age  or  infirmity  the  defendant  is  unable  to  go  to  the 
premises,  the  business  is  carried  on  for  him  by  his  sons,  or  at  all 
events  by  his  agents.  Under  these  circumstances  the  defendant  must 
necessarily  give  to  his  servants  or  agents  all  the  authority  that  i^ 
incident  to  the  carrying  on  of  the  business.  It  is  not  because  he 
had  at  some  time  or  other  given  directions  that  it  should  be  carried 
on  so  as  not  to  allow  the  refuse  from  the  works  to  fall  into  the  river; 
and  desired  his  servants  to  provide  some  other  place  for  depositing 
it ;  that  when  it  has  fallen  into  the  river  and  has  become  prejudicial 
to  the  public,  he  can  say  he  is  not  liable  on  an  indictment  for  a 
nuisance  caused  by  the  acts  of  his  servants.  It  appears  to  me  that 
all  it  was  necessary  to  prove  is,  that  the  nuisance  was  caused  in  the 
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ciurryuig  on  of  the  works  of  the  quarry.  That  being  so  my  brother 
Blackburn's  direction  to  the  jury  was  quite  right  •  •  •  Shee 
and  Blackburn,  JJ.,  concurred.  Rule  discharged.  B.  ▼.  Stephens, 
L.  R.  1  Q.  B.  702,  7  B.  &  S.  710,  35  L.  J.  Q.  B.  251,  12  Jur.  n.  s.  961, 
14  L.  T.  593,  14  W.  R.  859,  B.  845. 

§198.    '^Safety." 

(Eng.  Nisi  Prius,  1699.)  Prescription— Beneficial— Priority— 
Gunpowder.  One  was  indicted  for  a  nuisance  for  keeping  several 
barrels  of  gunpowder  in  a  house  in  Brentford  town,  sometimes  two 
days,  sometimes  a  week,  till  he  could  conveniently  send  them  to 
London.  HOLT,  C.  J.,  resolved :  1,  That  to  support  this  indictment 
there  must  be  apparent  danger,  or  mischief  already  done ;  2,  though 
it  had  been  done  for  fifty  or  sixty  years,  yet  if  it  be  a  nuisance 
time  will  not  make  it  lawful;  3,  if,  at  the  time  of  setting  up  this 
house  in  which  the  gunpowder  was  kept  there  had  been  no  houses 
near  enough  to  be  prejudiced  by  it,  but  some  were  built  since,  it 
should  be  at  the  peril  of  the  builder;  4,  though  gunpowder  be  a 
necessary  thing,  and  for  defense  of  the  kingdom,  yet  if  it  be  kept 
in  such  a  place  as  it  is  dangerous  to  the  inhabitants  or  passengers 
it  will  be  a  nuisance.    Anon.  12  Mod.  342,  B.  843. 


§199.    "Business.'' 

(Philadelphia  Oyer  and  Terminer,  1785.)  Evidence  of  Benefit  to 
the  Public  was  offered  by  defendant  under  indictment  for  nuisance 
in  maintaining  a  wharf  on  public  property;  but  M*KBAN,  C.  J., 
delivered  the  opinion  of  the  court,  that  the  evidence  was  inadmis- 
sible, for  two  reasons :  First,  because  it  would  only  amount  to  mat- 
ter of  opinion,  whereas  it  is  on  facts  the  court  must  proceed;  and 
the  necessary  facts  are  already  in  proof ;  secondly,  because  it  would 
be  no  justification;  for,  on  the  same  principle  that  the  defendant 
might  carry  his  wharf  twelve  feet,  he  could  justify  extending  it 
farther;  or  any  other  man  might  excuse  a  similar  intrusion.  Sup- 
pose, for  instance,  a  street  were  sixty  feet  wide,  twelve  feet  might 
be  taken  off  it,  without  doing  any  material  injury  to  the  public 
property,  or  creating  any  great  obstruction  to  passengers ;  yet,  surely 
this  will  not  justify  any  man's  actually  building  upon,  and  assum- 
ing the  property  of  the  twelve  feet  that  could  be  thus  spared.  Bes- 
pnblica  v.  Caldwell,  1  Dallas  150,  B.  177. 

(Mich.  Sup.  Ct.,  1880.)  Indictment  for  Obstructing  an  Alley. 
Defendant  was  convicted  and  brings  certiorari.  MARSTON,  J.  An 
alley  can  in  no  proper  or  legal  sense  be  considered  as  a  public  high- 
way, or  be  governed  by  rules  relating  thereto.    •    *    •    It  is  de- 
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sigoed  more  especially  for  the  use  and  accommodation  of  the  owners 
of  property  abutting  thereon.  •  •  •  Any  obstruction  to  the 
right  of  passage  through,  or  to  the  proper  use  of  any  alley,  by  those 
eatitted  thereto,  cannot,  therefore,  be  considered  as  a  public  wrong. 
The  grievance,  if  any,  is  an  individual  one,  for  which  there  may,  for 
a  wilful  or  unnecesBary  obstnietion,  be  a  private  remedy.  *  •  • 
Proceedings  quashed.  Bagley  v.  P.,  43  Mich.  355,  5  N.  W.  415,  38 
Am.  Rep.  192. 

outer  GMM  of  prlvBte  nulsiiiee :  C.  v.  Webb,  I  IT,  atagnant  pond  near  blshwar ; 
B.  t.  Llnrd,  I  IT,  tln-ahop  near  latia  of  court. 

(Pa.  Sup.  Ct.,  1892.)  Traction  Engine  on  Highway.  PER  CUR- 
IAM. The  defendants  were  convicted  in  the  court  below  of  main- 
taining a  nuisance.  *  *  *  It  appears  that  the  defendants  had 
been  operating  a  stone  quarry  for  several  years.  This  quarry  is 
situated  on  a  public  road  about  three  miles  from  Rmnmerfleld  sta- 
tion. It  is  a  narrow  road,  with  four  bridges  between  the  stone 
quarry  and  the  station.  For  several  years  the  defendants  hauled 
the  stone  from  the  quarry  in  the  ordinary  manner  by  horses.  Some 
time  during  the  year  1891,  Charles  A.  Allen,  one  of  the  defendants, 
procured  a  traction  engine  and  put  it  on  the  road,  for  the  purpose 
of  drawing  heavier  loads  of  stone.  Behind  the  engine  they  hitched 
two  wagons,  one  behind  the  other,  making  a  train  from  50  to  55 
feet  long,  and  when  loaded  weighing  from  13  to  14  tons.  They 
made  two  trips  a  day  from  the  quarry  to  the  station.  It  took  from 
an  hour  to  an  hour  and  a  half  to  go  over  the  road  one  way.  There 
was  evidence  that  the  train  would  sometimes  stop  for  half  an  hour 
to  get  up  steam ;  the  steam  would  blow  off  frequently,  and  make  a 
good  deal  of  noise ;  that  it  hindered  and  obstructed  travel  over  the 
road;  that  people  took  other  roads  several  miles  out  of  their  way  to 
avoid  it;  that  women  and  children  accustomed  to  drive  to  the  sta- 


tion for  different  purposes  were  afraid  to  do  so ;  that  farmers  who 
hnH  ■•.nntrn/it.prl  tn  dplivpr  nrnHiii^fi  t.n  RiimmprfiplH  rpfnnpr)  tn  An  on 
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use  of  a  highway  by  the  public  is  a  nuisance.  Angell,  Highw.  §  223, 
4  BL  Com.  167.  •  •  •  Affirmed.  0.  v.  AUen,  148  Pa.  St.  358, 
23  Atl.  1115,  33  Am.  St.  Rep.  830,  16  L.  R.  A.  148. 


§200.    '*  Health." 

(Mich.  Sup.  Ct.,  1890.)  City  BuUt  About  Offensive  Factory. 
Certiorari.  GRANT,  J.  *  *  *  Defendants  were  convicted  of 
imlawfuUy  and  wilfully  creating  and  maintaining  a  nuisance,  con- 
sisting of  the  creation  and  emission  of  unwholesome,  offensive,  and 
nauseating  odors,  smells,  vapors,  and  smoke,  to  the  great  damage 
and  common  nuisance  of  all  people  living  in  the  neighborhood 
thereof,  and  of  all  people  passing  and  repassing  on  the  streets  and 
alleys  adjacent  thereto,  contrary  to  an  ordinance  of  the  city  in  such 
case  made  and  provided,  being  §  5,  c.  55,  Rev.  Ord.  1884.  •  •  • 
The  facts  found  and  returned  by  the  recorder's  court  clearly  estab- 
lish a  nuisance,  according  to  all  the  authorities.  These  facts  so 
found  are  conclusive  in  this  court,  and  we  can  only  apply  the  law  to 
the  facts.  •  •  ♦  Defendants  are  not  aided  by  the  fact  found 
by  the  court  that,  during  the  time  covered  by  the  complaint,  the 
business,  in  all  respects,  had  been  carried  on  in  a  careful  and  pru- 
dent manner,  and  nothing  had  been  done  by  those  managing  it  that 
was  not  a  reasonable  and  necessary  incident  of  the  business ;  nor  by 
the  further  fact  that,  when  the  defendant  company  commenced  its 
business,  the  lands  in  the  vicinity  of  its  works  were  open  common. 
It  is  undoubtedly  true'  that  the  defendants,  or  their  predecessors, 
established  their  works  at  a  point  remote  from  habitation,  possibly 
in  recognition  of  the  fact  that  such  a  business  was  at  least  not 
pleasant,  if  not  injurious,  to  the  health  and  enjoyment  of  those  liv- 
ing near  it.  The  city  of  Detroit  has  extended  to  the  defendants' 
works,  and  the  owners  of  adjoining  lands  have  erected  dwellings 
thereon.  This  they,  of  course,  had  the  legal  right  to  do.  The  de- 
fendants cannot  be  protected  in  the  enjoyment  of  their  property, 
and  the  carrying  on  of  their  business,  if  it  becomes  a  nuisance  to 
people  living  upon  the  adjoining  properties,  and  to  those  doing 
legitimate  business  with  them.  Whenever  such  a  business  becomes 
a  nuisance,  it  must  give  way  to  the  rights  of  the  public,  and  the 
owners  thereof  must  either  devise  some  means  to  avoid  the  nuisance, 
or  must  remove  or  cease  the  business.  It  may  not  be  continued  to 
the  injury  of  the  health  of  those  living  in  its  vicinity.  This  rule  is 
founded  both  upon  reason  and  authority.  Nor  is  it  of  any  con- 
sequence that  the  business  is  useful  or  necessary,  or  that  it  con- 
tributes to  the  wealth  and  prosperitv  of  the  community.  Wood, 
Nuis.,  §  19;  Queen  v.  Train,  2  Best  &  S.  640;  Works  v.  Railroad  Co., 
5  McLean  425;  Respublica  v.  Caldwell,  1  Dall.  150  [§199];  Ross 
V.  Butler,  19  N.  J.  Eq.  296;  Robinson  v.  Baugh,  31  Mich.  290.  It  is 
true  that,  in  places  of  population  and  business,  not  everything  that 
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eaoaes  discomfort,  inconvenience,  and  annoyance,  or  which,  perhaps, 
may  lessen  the  value  of  surrounding  property,  will  be  condemned 
and  abated  as  a  nuisance.  It  is  often  difficult  to  determine  the 
boundary  line  in  many  such  cases.  The  carrying  on  of  many  legiti- 
mate businesses  is  often  productive  of  more  or  less  annoyance,  dis- 
comfort, and  inconvenience,  and  may  injure  surrounding  property 
for  certain  purposes,  and  still  constitute  no  invasion  of  the  rights 
of  the  people  living  in  the  vicinity.  Such  a  case  was  Gilbert  v,  Show- 
erman,  23  Mich.  448.  "  •  •  No  case  has  been  cited,  and  we 
think  none  can  be  found,  sustaining  the  continuance  of  a  business 
in  the  midst  of  a  populous  community,  which  constantly  produces 
odors,  smoke,  and  soot  of  such  a  noxious  character,  and  to  such  an 
extent,  that  they  produce  headache,  nausea,  vomiting,  and  other 
pains  and  aches  injurious  to  health,  and  taint  the  food  of  the  in- 
habitants. All  the  defendants  were  properly  convicted.  The  officers 
of  the  company  are  jointly  responsible  for  the  business.  It  is  not 
necessary  to  conviction  that  they  should  have  been  actually  en- 
gaged in  work  upon  the  premises.  •  •  •  Affirmed,  P.  V.  De- 
troit White  Lead  Works,  82  Mich.  471,  46  N.  W.  735,  9  L.  R.  A.  722, 
B.  851. 


§201.    "Oomfort." 

(Eng.  King's  Bench,  1726.)  Uakiiig  Qreat  Noises  at  Night  with 
a  speaking  trumpet  was  held  on  indictment  to  be  a  nuisance,  and 
defendant  was  convicted  and  fined  £5.    B.  v.  SmitU,  I  Strange  704, 

B.  844. 

(Iowa  Sup.  Ct.,  1872.)  Proof  of  Benefit— Stock  Pens  as  NniBanoe. 
Indictment  charges  that  Kaster  kept  and  fed  cattle  and  hogs  in  a 
pen  near  divers  public  streets,  left  the  refuse  and  excrement  to  rot  on 
the  ground,  and  that  the  air  was  contaminated,  rendered  unwhole- 
some, etc.,  to  the  common  nuisance,  etc.  Verdict  guilty.  Defendant 
appeals.  MILLER,  J.  •  •  •  The  defendant  called  as  a  witness 
one  Hugh  McClure,  and  proposed  to  prove  by  him  that  the  inclosure 
charged  as  a  nuisance  "was  a  great  and  essential  accomodation  to  the 
public;  that,  owing  to  the  lay  of  the  ground  and  locality  of  the  prem- 
ises, they  were  less  offensive  to  the  community  than  any  other  prem- 
ises could  be  that  would  accommodate  the  shipping  public ;  and  that 
they  were  as  well  kept  as  they  could  be."  This  evidence  was  f)b- 
jected  to  by  the  state  and  excluded  by  the  court,  and  this  ruling 
is  assigned  as  error.     In  R.  v.   Russell.   6  Bam.  &  Cress.    (13  E. 

C.  L.  2.'j8)  566,  it  was  held  by  Bayley.  J.,  at  nisi  prins.  that  where 
a  great  public  benefit  accrues  from  which  arises  the  abridgment  of 
the  right  of  passage,  that  abridgment  is  not  a  nuisance,  but  proper 
and  beneficial.  But  in  R.  v.  Ward,  4  Adolph.  &  E.  384  (31  E.  C.  L. 
92),  Russell's  case  was  expressly  overruled  by  the  court  of  king's 
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bench,  and  it  is  there  held  that  a  defendant  indicted  for  nuinnee 
*'will  not  be  permitted  to  show  that  the  public  benefit  resulting  from 
his  act  is  equal  to  the  public  inconvenience  which  arises  from  ik" 
In  support  of  this  doctrine,  see,  also,  Respublica  v.  Caldwell,  1  Dall. 
150 ;  Angell  on  Tide- waters,  c.  8 ;  Roscoe  's  Cr.  £  v.  pp.  568,  790 ;  Hart 
V.  Mayor,  etc.,  of  Albany,  9  Wend.  571,  582;  Wharton's  Am.  O. 
Law  (3d  ed.),  799,  and  cases  cited;  3  Qreenl.  on  £y.,  §187.  There 
was,  therefore,  no  error  in  the  exclusion  of  the  proposed  evidence. 
•  •  •  yf^  need  not  determine  whether  each  of  the  nuisances  de- 
fined in  §4409  are  not  to  be  considered  public  nuisances,  and  as 
such  indictable,  for  it  is  clear  that  the  acts  charged  in  the  indict- 
ment in  this  case  constitute  a  public  indictable  nuisance,  both  under 
this  section  and  at  common  law.  The  indictment  charges  that  the  acts 
specified  occasioned  noxious  exhalations,  offensive  and  unwholesome 
smells,  so  that  the  air  was  then  and  there  greatly  corrupted  and  in- 
fected thereby,  becoming  and  being  dangerouis  to  the  health,  comfort, 
etc.,  of  all  the  good  people  of  the  state  there  passing,  repassing,  being, 
or  residing.  It  also  alleges  that  the  inclosure  from  whence  issued 
these  noxious  exhalations  and  offensive  and  unwholesome  smells 
is  situated  near  to  divers  public  streets  and  highways.  The  evidence 
shows  that  the  pens  are  within  a  few  rods  of  a  public  street,  and 
that  persons  passing  thereon  have  been  greatly  annoyed  by  offensive 
smells  issuing  therefrom.  It  also  appears  that  the  pens  are  situated 
in  a  populous  neighborhood.  These  facts  establish  the  public  char- 
acter of  the  nuisance.  •  •  ♦  Affirmed.  S.  v.  Raster,  35  Iowa 
221,  C.  549. 

(Mass.  Sup.  Judicial  Ct.,  1885.)  Disagreeable  Smells — Custom — 
Neighborhood.  Indictment  charged  that  Perry  kept  500  hogs  near 
several  public  streets  and  the  dwellings  of  many  citizens,  whereby 
noisome  and  noxious  smells  corrupted  the  air,  to  the  common  nui- 
sance, etc.  Defendant  moved  to  quash  the  indictment,  because:  1, 
no  crime  is  stated;  2,  the  crime  is  not  fuUy  set  forth;  and,  3,  the 
place  is  not  stated  to  be  populous.  Motion  overruled.  The  govern- 
ment proved  that  Perry  kept  500  hogs  on  his  place  of  about  25  acres 
of  farm  land  in  the  town  of  Needham  in  lots  and  buildings  divided 
into  75  pens,  where  all  of  the  animals  were  housed ;  that  Tree  road, 
a  public  highway,  bounded  the  premises  on  one  side  and  passed 
within  a  few  feet  of  the  boiler  house,  where  the  food  was  cooked ;  that 
Great  Plain  Ave.  bounded  the  place  on  the  east;  that  the  nearest 
dwelling-houses  were  about  500  to  800  feet  distant  from  the  pens; 
that  there  were  several  houses  within  a  quarter  of  a  mile,  and  many 
more  within  half  a  mile;  and  that  the  odors  from  the  swine  were 
noticeable  and  disgusting  to  the  inhabitants  of  these  houses,  and 
sometimes  obliged  them  to  close  their  doors  and  windows.  It  was 
conceded  that  no  swill,  slops,  or  unclean  foods  were  fed,  but  only 
grain,  beets,  etc.  Defendant  showed  that  others  in  the  town  raised 
hogs,  and  he  claimed  that  the  odors  did  not  come  from  his  place. 
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He  offered  to  prove  that  throughout  the  state  such  pens  were  built 
as  near  the  highway  as  his,  had  been  tolerated  for  years,  and  were 
customary.  This  evidence  was  excluded.  He  asked  the  judge  to 
instruct  that  evidence  of  natural  odors  from  the  bodies  of  domestic 
animals  would  not  sustain  the  indictment,  aud  that  keeping 
500  hogs  near  the  dwelling-houses  of  a  town  is  not  per  se  a  nuisance. 
These  requests  were  refused,  and  the  jury  instructed  that  if  the  odors 
from  one  animal  were  not  a'  nuisance  such  odors  from  500  might  be; 
that  proof  of  actual  injury  to  health  was  not  necessary;  that  the 
people  were  entitled  to  pure  air;  and  it  was  sufficient  if  the  resi- 
dences of  the  vicinity  were  made  uncomfortable.  Verdict,  guilty. 
Defendant  excepted.  HOLMES,  J.  A  piggery  in  which  swine  are 
kept  in  sueh  numbers  that  their  natural  odors  fill  the  air  thereabouts, 
and  make  the  occupation  of  the  neighboring  houses  and  passage  over 
the  adjacent  highways  disagreeable,  or  worse,  is  a  nuisance.  C.  v. 
Kidder,  107  Mass.  188,  192 ;  R.  v.  Wigg,  2  Salk.  460,  2  Ld.  Raym. 
1163.  See  C.  v.  Oaks,  113  Mass.  8 ;  C.  v.  Upton,  6  Gray  473.  The 
indictment  was  sufficient  and  the  instructions  asked  were  erroneous. 
See,  further,  C.  v.  Rumford  Chemical  Works,  16  Gray  231;  C.  v. 
Sweeney,  131  Mass.  579 ;  C.  v.  Brown,  13  Met.  365.  No  defect  has  been 
pointed  out  in  the  instructions  given.  It  would  have  been  well  if  they 
had  impressed  more  fully  on  the  jury  that  the  question  was  one  of  de- 
gree ;  but  that  was  implied  by  what  was  said,  and  the  defendant  asked 
for  nothing  more  specific.  Evidence  of  the  practice  throughout  the 
commonwealth  was  inadmissible.  See  Gutter  v.  Howe,  122  Mass.  541, 
549.  Exceptions  overruled.  0.  T.  Peny,  139  Mass.  198,  29  N.  E. 
656,  C.  552. 

(Pa.  Sup.  Ct.,  1890.)  Effect  of  Usefnlneas,  Investment,  Snn-omid- 
ings,  etc.,  on  Character— -Beflnery.  WILLIAMS,  J.  The  defend- 
ants own  and  operate  a  refinery  where  crude  petroleum  and  its 
products  are  prepared  for  market.  There  ate  four  acres  within  the 
indosure  fronting  on  the  Ohio  river.  The  Pittsburg  &  W.  R.  R. 
passes  in  front  of  it,  along  the  river's  edge.  The  Cleveland  &  P.  R. 
R.  runs  upoa  the  street  directly  in  the  rear.  The  city  of  Allegheny, 
like  its  sister  city  Pittsburg,  owes  its  growth  and  prosperity  to  the 
extent  of  its  manufacturing  interests,  and  the  river  front  is  almost 
wholly  given  over  to  these  great  industries.  The  indictment  charges 
that  the  defendants'  refinery  is  a  public  and  common  nuisance,  be- 
cause of  the  emission  therefrom  of  certain  noxious  and  offensive 
smells  and  vapors,  and  because  the  oils  and  gases  stored  and  used 
therein  are  inflammable,  explosive,  and  danperoiis.  The  jury,  under 
the  instructions  of  the  court,  found  the  defendants  guilty,  and  the 
sentence  which  has  been  pronounced  requires  the  abatement  or  de- 
struction of  a  plant  in  which  some  three  hundred  thousand  dollars 
are  said  to  be  invested,  and  which  gives  employment  to  seventy-five 
m^n       •      •      •      rphp  iMmpd  niidmi  hnri  hin  iittj>nHnn  rlirPxtHl  hv  tha 
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cumstanees  under  which  the  defendants'  refinery  had  been  estab- 
lished and  maintained  for  many  years;  and  he  instructed  the  jury 
that  Hie  character  of  the  location  where  the  refinery  was  establidied, 
the  nature  and  importance  of  the  business,  the  ien^h  of  time  it  had 
been  in  operation,  the  capital  invested,  and  the  influence  of  the  busi- 
ness upon  the  growth  and  prosperity  of  the  community,  were  no  de- 
fense to  an  indictment  for  nuisance.  Among  other  expressions  used 
by  him  are  the  following :  ''  It  is  no  defense  to  an  indictment  for  a 
common  nuisance  that  the  business  complained  of  has  been  in  opera- 
tion many  years."  ''I  do  not  think  the  size  of  an  establishment 
makes  any  difference."  And  again:  ''Neither  is  it  a  defense  in 
any  measure  that  the  business  is  a  useful  one/'  etc.  If  it  had  been 
an  admitted  or  an  established  fact  that  the  business  of  the  defend- 
ants was  a  common  nuisance,  and  they  have  attempted  to  justify 
its  maintenance,  these  instructions  would  have  been  appropriate; 
but  the  question  before  the  jury  was  whether  the  business  was  a 
nuisance.  The  decision  of  that  question  depended  upon  a  knowledge 
of  all  the  circumstances  peculiar  to  the  business,  the  place,  its  sur- 
roundings, and  the  employments  of  the  persons  in  the  vicinity. 
While  no  one  of  these,  nor  all  together,  would  justify  the  mainte- 
nance of  a  nuisance,  they  might  be  sufficient,  and  they  certainly  were 
competent  evidence  from  which  the  jury  might  determine  whether 
the  defendants'  refinery  was  a  common  nuisance  at  the  place  where 
it  was  located,  and  this  was  the  question  to  be  determined  by  the 
trial.  They  might  make,  therefore,  or  contribute  to  make,  a  defense 
to  the  indictment  trying.  This  distinction  between  an  effort  to 
justify  an  admitted  or  established  nuisance,  and  a  denial  that  the 
business  complained  of  amounts  to  a  nuisance,  was  evidently  in  the 
mind  of  the  learned  judge,  but  in  the  haste  that  attends  jury  trials, 
he  failed  to  place  it  clearly  before  the  jury.  He  did  say  tiiat  the 
facts  referred  to  had  **  weight,  and  are  to  be  considered  in  deter- 
mining the  degree  of  the  injury  produced,  and  whether  the  effects 
are  so  annoying,  so  productive  of  inconvenience  and  discomfort,  that 
it  can  be  said  to  be  really  so  prejudicial  to  the  public  as  to  be  a 
nuisance,"  but,  following  an  explicit  statement  that  these  same  facts 
were  ''no  defense  to  an  indictment  for  erecting  and  maintaining  a 
nuisance,"  such  as  they  were  then  trying,  the  jury  was  left  without 
an  adequate  presentation  of  the  defense.  That  such  facts  are  proper 
for  consideration  and  may  make  a  defense,  has  been  long  and  well 
settled.  Wood  on  Nuis.  §  430.  ♦  ♦  •  The  instructions  com- 
plained of  in  the  first,  second,  and  third  specifications  were 
inadequate.  They  gave  the  general  rule  without  the  qualification 
which  the  situation  of  the  defendants'  refinery  entitled  him 
to.  The  right  to  pure  air  is,  in  one  sense,  an  absolute  one,  for 
all  persons  have  the  right  to  life  and  health,  and  such  a  contamina- 
tion of  the  air  as  is  injurious  to  health  cannot  be  justified,  but  in 
another  sense,  it  is  relative,  and  depends  upon  one's  surroundings. 
People  who  live  in  great  cities  that  are  sustained  by  manufacturing 
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enterprises  must  necessarily  be  subject  to  many  annoyances  and 
positive  discomforts,  by  reason  of  noise,  dust,  smoke,  and  odors  more 
or  less  disa^eeable,  produced  by  and  resulting  from  the  business 
that  supports  the  city.  They  can  only  be  relieved  from  them  by 
going  into  the  open  country.  The  defendants  had  a  right  to  have 
the  character  of  their  business  determined  in  the  light  of  all  the 
surrounding  circumstances,  including  the  character  of  Allegheny  as 
a  manufacturing  city,  and  the  manner  of  the  use  of  the  river  front 
for  manufacturing  purposes.  If,  looked  at  in  this  way,  it  is  a  com- 
mon nuisance,  it  should  be  removed;  if  not,  it  may  be  conducted 
without  subjecting  the  proprietors  to  the  pecuniary  loss  which  its 
removal  would  involve.  •  •  ♦  Judgment  reversed.  C.  v.  Miller, 
139  Pa.  St.  77,  21  Atl.  138,  23  Am.  St.  Rep.  170,  B.  849,  C.  555. 

§  202.    "Morals,  or  Outraging  the  Sense  of  Decency." 

(New  York  Ct.  of  App.,  1881.)  What  is  Disorderly,  Bawdy,  or 
Oambling  House.  ANDREWS,  J.  The  indictment  charges  the 
plaintiff  in  error  with  keeping  a  disorderly  and  common  bawdy  and 
gambling  house,  concluding  ad  commune  nocumentum.  The  evi- 
dence abundantly  sustained  the  charge,  and  justfied  the  jury  in  find- 
ing that  the  defendant  kept  a  house  to  which  gamblers  and  prosti- 
tutes resorted  for  the  purpose  of  gambling  and  prostitution.  The 
court,  in  the  course  of  the  charge,  stated  to  the  jury  that  it  was 
not  necessary,  to  constitute  the  offense  of  keeping  a  disorderly  house, 
that  the  public  should  be  disturbed  by  noise,  and  refused  to  charge 
that,  in  order  to  convict  the  defendant  of  keeping  a  disorderly  house, 
the  jury  must  find  that  the  house  was  so  kept  as  to  disturb,  annoy, 
and  disquiet  the  neighbors  and  the  people  passing  and  repassing 
the  house.  An  exception  was  taken  to  the  charge  in  this  respect, 
and  to  the  refusal  to  charge  as'  requested.  The  exception  was  not 
well  taken.  The  keeping  of  a  common  bawdy  or  gambling  house 
constitutes  the  house  so  kept  a  disorderly  house  and  an  indictable 
nuisance  at  common  law.  R.  v.  Dixon,  10  Mod.  335 ;  1  Hawk.  P.  C. 
693.  It  is  a  public  offense,  for  the  reason  its  direct  tendency  is  to 
debauch  and  corrupt  the  public  morals,  to  encourage  idle  and  dis* 
solute  habits  and  to  disturb  the  public  peace.  It  is  not  an  essential 
element  that  it  should  be  so  kept  that  the  neighborhood  is  disturbed 
by  the  noise,  or  that  the  immoral  practices  should  be  open  to  public 
observation.  The  law,  it  is  true,  gives  a  remedy  by  indictment 
against  those  who  unduly  disturb  the  quiet  of  a  community  by 
noises  which  tend  to  impair  the  enjoyment  of  life,  but  it  does  not 
refuse  cognizance  of  those  far  greater  public  injuries,  which  arise 
from  practices  which  destroy  the  peace  of  families  and  disturb  and 
undermine  the  foundations  of  social  order  and  virtue.  The  court 
also  charged,  that  if  prostitutes  came  to  the  defendant's  saloon  for 
the  purpose  of  prostitution,  and  there  consummated  their  intent, 
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to  the  kaowled4j:e  aad  with  the  consent  of  the  defendant,  the  jury 
abound  lind  hixa  guilty.  Ihe  defendant's  counsel  excepted,  and  re- 
queated  the  court  to  charge  that,  in  order  to  find  the  defendant 
guilty  of  keeping  a  bawdy  house,  the  jury  must  hnd  that  he  kept 
his  house  for  the  resort  and  unlawful  commerce  of  lewd  people  of 
both  sexes.  The  court  said:  '*!  have  charged  tHe  jury  on  that  sub- 
ject^ and  decline  to  change  my  charge;  I  have  substantially  so 
charged;''  and  exception  was  taken  to  the  refusal  of  the  court  to 
charge  as  requested.  In  this  there  was  no  error.  If  the  defendant's 
house  waa  the  resort  of  prostitutes  plying  their  vocation  there,  to 
the  knowledge  of  the  defendant,  the  house  was  a  bawdy  house ;  and 
this  was  what  in  substance  the  court  charged,  and  the  court,  in 
stating  that  it  had  charged  substantially  as  requested  by  the  defend- 
ant's  counsel,  gave  the  defendant  the  benefit  of  the  definition  con- 
tained in  his  request.  •  •  •  Judgment  afiSrmed«  King  ▼•  P., 
83  N.  Y.  587,  B.  847. 

(Md.  Sup.  Ct.,  1899.)  Same.  ALVEY,  C.  J.  The  traverser  *  *  * 
was  indicted  for  keeping  a  disorderly  house,  and  upon  trial  by  jury, 
was  convicted.  *  *  *  The  offense  is  that  of  a  common  nuisance, 
and  it  is  necessary  that  the  indictment  should  contain  facts  to  show 
that  a  common  nuisance  has  been  created  or  permitted.  This  is  done 
by  allegation  of  such  facts  as  show  that  the  traverser  maintains,  pro- 
motes, or  continues  what  is  noisome  and  offensive,  or  annoying  and 
vexatious,  or  plainly  hurtful  to  the  public,  or  is  a  public  outrage 
against  common  decency  or  common  morality,  or  which  tends  plainly 
and  directly  to  the  corruption  of  the  morals,  honesty,  and  good 
habits  of  the  people,  the  same  being  without  authority  or  justifica- 
tion of  law.  3  Greenl.  Ev.  §  184.  •  •  •  The  court,  notwith- 
standing the  protest  of  counsel,  reduced  to  writing  and  read  to  the 
jury  the  following  instruction :  **If  you  find  from  the  evidence  that 
the  traverser  kept  a  barroom  and  dance  hall,  with  music,  for  the 
purpose  and  with  the  intent  of  bringing  together  and  entertaining 
prostitutes  and  men  desirous  of  their  company,  and  that  such  per- 
sons habitually  assembled  there  to  drink  and  dance  together,  then 
you  may  find  such  establishment  a  disorderly  house,  within  the 
meaning  of  the  indictment,  even  though  you  may  also  believe  that 
the  house  was  quietly  kept,  and  no  conspicuous  improprieties  were 
permitted  inside.  The  jury  being  the  judges  of  the  law  as  well  as 
fact,  this  charge  is  to  be  understood  as  advisory  only  of  what  the 
law  is."  In  the  first  place,  it  is  argued  that  the  judge  had  no  right 
to  give  the  instruction,  against  the  protest  of  the  traverser;  and, 
in  the  second  place,  that  the  instruction  was  erroneous  in  principle. 
•  •  •  It  does  not  require,  in  a  case  like  the  present,  tiiat  there 
should  be  acts  violative  of  the  peace  of  the  neighborhood,  or  bois- 
terous disturbances,  or  open  acts  of  lewdness  shown,  in  order  to 
constitute  the  place  a  disorderly  house.  The  habitual  assembling 
there  of  lewd  women,  and  men  desirous  of  their  company,  to  drink 
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and  dance  together,  must  necessarily  be  hurtful  to  the  public,  and 
tend  to  scandalize  the  neighborhood.  It  is  an  outrage  against  com- 
mon decency  and  common  morality,  and  could  have  no  other  efFeet 
than  the  corruption  of  the  morals,  honesty,  and  good  habits  of  the 
people,  and  that  constitutes  the  place  a  nuisance.  •  •  •  Affirmed. 
BMurd  V.  S.,  71  Md.  275,  17  Atl.  1044,  4  L.  B.  A.  675,  17  Am.  St. 
Rep.  536. 

Married  Women  are  liable  for  keeping  gamins  and  dleorderly  hooMa,  i  48.   ii  Cor- 
"  ~        ~  laskl  C.  A.  M.  Ann.,  i  46;  B.  t. 


pofvMofi  ie  liable  for  ■nch  offenses :    C.  t.  Polaskl  C.  A.  M.  Assn.,  I  46 

Agr.  Soc,  §  46.    /<  te  «  comfMn  low  offeiue  to  keep  such  a  place.    F.  t.  Jackson,  |  18. 


§203.    "Of  the  Citizens  at  Large/' 


See  several  cases,  ante,  §17. 
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OFFENSES  AGAINST  PUBLIC  JUSTICE  AND  AUTHOEITY. 

1 204.  General   Statement,  688. 
CBXices  Rmlltivq  to  Pubuc  Omca. 

1205.  General  Statement,  S82. 
Obstructino  ak  OmcBB. 

§206.   General  Statement,  682. 

BniUBT. 

§  207.    Defined,  etc,  688. 

COMPOUNDINO    CbIMB. 

§  208.    Defined,  etc,  684. 
MisraisoN  OF  FiLomr. 

§  200.    Defined,  686. 
BacAPi,  PusoN    Bbbach^  and  Rascun. 

1210.    General  Statement,  etc,  686. 
BunaACBBX. 

§211.    Defined,  etc,  586. 


§212.    Defltied,  etc,  687. 

COMTUCFT. 

§213.    Nature  and  Kinds,  691. 

§204.  General  Statement.  Orimes  against  the  administration 
of  public  affairs  which  are  not  designed  to  overthrow  the  gOYem- 
ment,  and  which  nevertheless  prevent  or  impair  its  effective  opera- 
tion, are  principally:  offenses  relating  to  offloe,  obstructing  an 
officer,  compounding  crime,  misprison  of  felony,  escape,  prison 
breach,  and  rescue,  bribery,  perjury,  embracery,  and  contempt.  Let 
us  consider  these  in  the  order  named. 

CRIMES  RELATING  TO  PUBLIC  OFFICE. 

§  205.  Oeneral  Statement.  As  government  cannot  exist  without 
officers,  it  is  criminal  to  refuse  office,  an  offense  happily  rare.  Any 
act  or  omission  in  breach  of  official  duty  by  one  exercising  a  public 
office  is  criminal,  especially  if  the  duty  is  ministerial  and  does  not 
involve  discretion.  On  this  subject  see  generally  1  Bish.  Cr.  L.  §§ 
458-471;  2  Id.  §§971982. 

Illegal  Totlng:    C.  y.  SlUbee,  §  20;  C.  v.  Callagban,  §  20;  C.  v.  Randolph,  §  6. 

OBSTRUCTINO  AN  OFFICER. 

§206.  General  Statement.  "Since  the  public  good  requires  the 
due  performance  of  official  functions,  a  person  who  obstructs  an 
officer  therein,  in  any  matter  of  public  concern  and  of  sufficient 
magnitude,  is  punishable. ' '    1  Bish.  Or.  L.,  §  466. 

(582) 
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(Mich.  Sup.  Ct.,  1888.)  Unauthorized  Acts.  The  sheriff  with  a 
writ  of  attachment  against  the  property  of  Clements  and  wife,  went 
to  the  farm  and  attempted  to  levy  on  a  team  of  horses,  wagon,  har- 
ness, etc.,  belonging  to  the  wife,  and  exempt  from  process;  and  when 
Clements  discovered  the  sheriff's  purpose  he  made  such  resistance 
that  the  sheriff  left  for.  fear  of  his  personal  safety.  For  these  acts 
Clements  and  wife  were  prosecuted  for  resisting  an  officer.  She 
was  acquitted  and  he  was  convicted  and  sentenced  to  nine  months' 
imprisonment.  He  excepted  to  the  refusal  of  the  court  to  instruct 
that  the  property  was  exempt  and  defendant  entitled  to  use  such 
force  as  was  necessary  to  prevent  the  sheriff  taking  it ;  and  also  to 
the  instruction  given,  that  the  law  affords  tribunals  where  men  may 
have  their  rights  judicially  determined  and  secured,  and  does  not 
sanction  a  man  acting  as  judge  in  his  own  cases,  and  enforcing  his 
own  judgment  in  opposition  to  an  officer.  In  reversing  the  judg- 
ment, the  court  said:  ''No  writ  in  this  state  authorizes  the  sherS 
to  levy  on  such  property,  and,  when  he  does  it,  it  is  at  his  own 
peril.  The  law  will  not  protect  him  in  doing  that  which  it  has  ex- 
pressly commanded  him  not  to  do.  Neither  is  the  debtor  compelled 
to  submit  to  such  trespass  without  reasonable  resistance.  If  the 
doctrine  contended  for  by  the  prosecution,  and  laid  down  in  the 
charge,  were  to  obtain,  every  poor  debtor  would  be  at  the  mercy  of 
the  sheriff  and  constabulary  of  the  county,  and  the  statutory  bene- 
fits intended  by  the  exemption  would  be  of  little  avail."  Per  SHER- 
WOOD, C.  J.  P.  V.  Clements,  68  Mich.  655,  36  N.  W.  792,  13  Am. 
St.  Rep.  373. 

Unnecessarily  kllUnc  the  officer  In  snch  case  was  held  manslaughter :    Cook's  Case, 
§  70 ;  Creighton  v.  C,  1  69.    See  also,  R.  t.  Thompson,  §  106. 


BRIBERY. 

§  207.  Defined,  Etc.  Bribery  is  ''the  voluntary  giving  or  receiv- 
ing of  anything  of  value  in  corrupt  pajrment  of  an  official  act,  done 
or  to  be  done."   1  Bish.  Or.  L.  §  468. 


(N.  J.  Sup.  Ct.,  1868.)  Offering  Bribe  to  Oouncilman.  Indict- 
ment for  offering  $50  to  a  councilman  of  Hudson  City  for  his  vote 
on  an  application  for  a  franchise  to  lay  a  railway  track  in  a  street 
of  the  city.  On  certiorari  and  motion  to  quash,  defendant  claimed 
that  no  crime  was  charged.  DALRIMPLE,  J.  •  •  •  It  is  said 
that  the  common  law  offense  of  bribery  can  only  be  predicated  of  a 
reward  given  to  a  judge  or  other  ofiScial  concerned  in  the  admin* 
istration  of  justice.  •  •  •  The  later  commentators,  supported, 
as  I  think,  by  the  adjudged  cases,  however,  maintain  the  broader 
doctrine,  that  any  attempt  to  influence  an  officer  in  his  official  con- 
duct, whether  in  the  executive,  legislative,  or  judicial  department  of 
the  government,  by  the  offer  of  a  reward  or  pecuniary  consideration,- 
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is  an  indictable  common  law  miademeanor.  3  Oreenleaf' a  £v.  §  71 ;  1 
Bish.  Gr.  L.  §  95,  and  notes;  1  BusseU  G.  156.*  •  •  Indeed,  the 
authorities  seem  to  be  all  one  way.  Neither  upon  principle  nor 
authority  can  the  crime  of  bribery  be  confined  to  acts  done  to  corrupt 
officers  concerned  in  the  administration  of  justice.  If  in  the  case  now 
before  us,  it  was  no  crime  for  the  defendant  to  ofEer,  it  would  have 
been  no  crime  for  the  councilman  to  accept  the  bribe.  The  result 
would,  therefore,  be  that  votes  of  members  of  council  on  all  questions 
coming  before  them,  could  be  bought  and  sold  like  merchandise  in  the 
market.  The  law  is  otherwise.  The  common  law  offense  of  bribery 
is  indictable  and  punishable  in  this  state.  Our  statutes  against 
bribery  merely  define  and  fix  the  punishment  for  the  offense,  in 
cases  of  bribery  of  judicial  officers  and  members  of  the  legislature; 
they  do  not  repeal  or  abrogate,  or  otherwise  alter  the  common 
law.  It  is  contended,  in  the  next  place,  that  the  facts  set  forth 
in  the  indictment  constitute  no  offense,  inasmuch  as  the  common 
council  had  not  jurisdiction  to  grant  the  application  for  which  the 
vote  was  sought  to  be  bought.  In  my  opinion,  it  is  entirely  imma- 
terial whether  council  had  or  had  not  jurisdiction  over  the  subject. 
•  •  •  Whether  the  common  council  had  authority  to  make  the 
grant,  or  the  railroad  company  the  power  to  avail  itself  of  its  bene- 
fits, if  made,  or  whether  the  offer  of  a  bribe  was  before  or  after  the 
application  in  due  course  of  proceeding,  had  been  embodied  in  an 
ordinance  or  resolution  is  immaterial.  The  offer  of  anything  of 
value  in  corrupt  payment  or  reward  for  any  official  act,  legislative, 
executive,  or  judicial,  to  be  done,  is  an  indictable  offense  at  the 
common  law.  •  •  •  Motion  denied.  S.  v.  Ellis,  33  N.  J.  L.  (4 
Vroom)  102,  97  Am.  Dec.  707-n,  Kn.  305,  Mi.  23. 

Offer  by  an  alderman  to  take  a  bribe  and  soliciting  it  is  criminal.    Walsh  y.   P., 
i  SO. 


COMPOUNDINO  CRIME. 

§  208.  Defined,  Etc.  ' '  Compounding  crime  is  agreeing  with  one 
who  has  committed  it  not  to  prosecute  him. ' '  1  Bish.  Cr.  L.,  §  710. 

(N.  Ham.  Sup.  Ct,  1897.)  At  Common  Law— Violation  of  Liquor 
Law.  Defendant  was  convicted  of  compounding  a  violation  of  the 
statute  as  to  selling  spirituous  liquors.  He  claimed  that  no  offense 
by  him  was  shown.  It  appeared  from  the  evidence  that  he  went  to 
Femald  and  informed  him  that  he  had  a  case  against  him  for  the 
illegal  sale  of  liquor ;  that  he  read  the  law  to  Femald  and  told  him 
if  he  would  settle  it  would  save  him  a  good  many  dollars ;  that  for 
$30  he  would  destroy  the  evidence,  which  was  a  bottle  of  liquor; 
that  he  would  prosecute  unless  $30  was  paid,  and  the  fine  would  be 
$50  and  the  costs  $25 ;  that  subsequently  Femald  paid  him  $30  as 
demanded,  and  that  thereupon  the  defendant  turned  the  liquor  into 
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the  sink,  gave  Femald  the  bottle,  and  wrote  and  delivered  to  him 
a  paper  as  follows :  ''Milton,  N.  H.,  Sept.  2, 1897.  This  is  to  certify 
that  I  promise  to  withdraw  ail  farther  action  against  Frank  E. 
Femald  for  illegal  sale  of  liquor  March  29,  1897.  F.  E.  Carver." 
There  being  no  statute  of  the  state  prohibiting  compounding  mis- 
demeanors, the  court  resorted  to  the  common  law  of  England; 
found  it  applicable  to  our  institutions;  that  such  an  offense  would 
be  indictable  at  common  law,  though  no  decision  exactly  in  point 
was  discovered;  that  the  absence  of  any  statute  sufBiciently  in- 
dicated the  general  understanding  that  such  acts  are  criminal, 
since  it  could  not  be  supposed  that  such  an  offense  should  be 
permitted  to  go  unpimished;  and  especially  as  the  act  defrauded 
the  government  of  a  portion  of  its  revenue,  and  this  of  itself 
would  be  ground  for  indictment  at  common  law.  ''The  motion 
to  quash  the  indictment  because  it  describes  the  offense  for  which 
composition  was  made  as  a  'supposed  offense,'  was  properly 
denied.  'The  bargain  and  acceptance  of  the  reward  makes  the 
crime'  (S.  v.  Duhammel,  2  Harr.  532,  533) ;  and  in  such  a  case,  'the 
party  may  be  convicted  though  no  offense  liable  to  a  penalty  has 
been  committed  by  the  person  from  whom  the  reward  is  taken.' 
R.  V.  Bert,  9  C.  &  P.  368,  38  Eng.  C.  L.  159 ;  R.  v.  Gotley,  Russ.  & 
Ry.  84 ;  P.  V.  Buckland,  13  Wend.  592 ;  1  Russ.  Cr.  ^133, 134 ;  3  Arch. 
Crim.  Pr.  &  PI.  623-11. "  Per  BLODGETT,  J.  Exceptions  overruled. 
S.  v.  Carver,  69  N.  H.  216,  39  Atl.  973,  Kn.  308. 

See  alio  Wren  y.  C.  S  77. 

MISPRISON  OF  FELONY. 


§  209.  Defined.  "Misprison,  whether  of  felony  or  of  treason,  is  a 
erininal  neg^lect,  either  to  prevent  it  from  being  committed  cr  to 
bring  to  justice  the  offender  after  its  commission."  1  Bish.  Or.  L. 
§  717.    See  also  Wren  y.  0.  §  77. 

ESCAPE,  PRISON  BREACH,  AND  BESCUE. 

§  210.  Oeneral  Statement.  Escape,  prison  breach,  and  rescue  are 
different  methods  of  liberating  a  prisoner  before  he  is  discharged 
out  of  custody.  Escape  is  without  violence,  prison  breach  by  vio- 
leitee,  and  rescue  by  aid  of  third  persons.  Actual  escape  is  gaining 
•stire  liberty ;  constructive  escape  is  allowing  the  prisoner  more  trt%- 
dom  than  tiie  law  permits.  Voluntary  escape  is  the  intentional 
liberation  by  the  officer,  or  departure  by  the  prisoner.  Negligent 
•sc^M  is  the  mere  neglect  of  the  officer.  See  generally  2  Bish.  Or. 
L.  S§  1064-1106;  2  Hawkins  P.  C.  p.  18. 
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t2ll. 


(Ean.  Sup.  Ct.,  1877.)    Law,  Pftw— Ouilt,  Wilt 


ThU  defendant,  while  at  large, 
Was  arrested  on  a  charge 
Of  barglarious  Intent, 
And  direct  to  Jail  he  went. 
But  he  somehow  felt  misused, 
And  through  prison  walls  he  ooied. 
And  In  some  unheard-of  shape 
He  effected  his  escape. 

Mark  tou,  now:  Again  the  law 
On  defendant  placed  Its  paw. 
Like  a  hand  of  Iron  mall. 
And  resocked  him  Into  Jail. 

Then  the  court  met,  and  they  tried 
Lewis  up  and  down  each  side. 
On  the  good  old-fashioned  plan ; 
But  the  Jury  cleared  the  man. 

Now,  you  think  that  this  strange  case 
Snds  at  Just  about  this  place. 
Nay,  not  so.    Again  the  law 
On  defendant  placed  Its  paw— 
This  time  takes  him  round  the  cape 
For  eflTectlng  an  escape. 

Liwis^  tried  for  this  last  act. 
Makes  a  special  plea  of  fact: 
**Wrongl7  did  they  me  arrest. 
As  my  trial  did  attest, 
'And  while  rightfully  at  large, 
*Taken  on  a  wrongful  charge. 
I  took  back  from  them  what  they 
From  me  wrongly  took  away." 

When  this  special  plea  was  heard. 

Thereupon  The  State  demurred. 

The  dmndant  then  was  pained 
When  the  court  was  heard  to  say 
In  a  cold     Impasslye  war— 

'The  demurrer  is  Bustalned.'*^ 


•t 
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Back  to  Jall  did  Lewis  go, 

But  as  liberty  was  dear. 

He  appeals,  and  now  is  here 

To  reverse  the  Judge  below. 
The  opinion  will  contain 
All  the  statements  that  remain. 

Argument,  and  hriaf  of  AppeOant: 

Am  a  matter,  sir,  of  fact. 

Who  was  Injured  by  our  act. 

Any  property,  or  man?— 

Point  it  out,  sir,  If  you  can. 

Can  you  seise  us  when  at  large 

On  a  baaeleas,  trumped-up  charge; 

And  If  we  escape,  then  say 

It  Is  crime  to  get  away? 

Please-the-court-slr,  what  li  crime? 
What  is  right,  and  what  is  wrong?   • 
1 8  our  freedom  but  a  song— 

Or  the  subject  of  a  rhyme? 

Arffument,  and  brief  of  Attorney  for  Tha 
BtaU: 
Please-the-court-slr,  how  can  we 
Manage  people  who  get  free? 

Reply  of  Appellant: 
Please-the-court-slr,  if  It's  9i», 
Where  does  turpitude  begin? 

Opinion  of  the  Oourt—Vma,  Cobxau: 
We-Hlon't— Inake— law.     We   are  boond 
To  Interpret  it  as  found. 
The  defendant  broke  away; 
When  arrested,  he  should  stay. 
This  appeal  can't  be  maintained. 
For  the  record  does  not  show 
Error  in  the  court  below. 
And  we  nothing  can  Infer. 
Let  the  Judgment  be  sustained- 
All  the  Justices  concur. 


S.  V.  Lewis,  19  Kan.  260,  27  Am.  Rep.  113,  printed  as  abridged  by 
Eugene  E.  Ware,  and  printed  in  19  Kan.  266,  note. 

Liability  of  officer  killing  to  prevent  eecape:    R.  ▼.  Dodaon.  §  66;  Reneau  t.  S.,  i 
66;  Head  t.  Martin,  8  66. 


EMBRAOEBY. 


§  211.  Defined.  ' '  Embracery  is  an  attempt  to  influence  a  juxy  cor- 
ruptly to  one  side  by  promises,  persuasions,  entreaties,  money,  enter- 
tainments, and  the  like.''  4  Bl.  Com.  140. 

(New  York  Sup.  Ct.,  1826.)  Definition— By  Witness.  Case  for 
saying  of  plaintiff,  ''I  should  have  got  clear  of  the  charge  without 
the  jury  going  out  of  the  box,  if  old  Qibbs  (who  was  a  witness)  had 
not  handed  papers  to  Wilson  (a  juror)  to  influence  the  jury;  and 
he  ran  away  or  the  judge  would  have  shut  him  up  in  prison."  After 
verdict  for  plaintiff  defendant  moved  in  arrest  of  judgment  that 
the  words  alleged  were  not  actionable,  as  they  impute  no  offense. 
SUTHERLAND,  J.    Embracery  is  defined  to  be  an  attempt  by  either 
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pftrtyi  or  a  stranger,  to  corrupt  or  infliienee  a  jury,  or  to  incline  thexa 
to  favor  one  side,  by  gifts  or  promises^  threats  or  persuasions,  or  .by 
instructing  them  in  the  cause,  or  any  other  way,  except  by  opening 
and  enforcing  the  evidence  by  counsel  at  the  trial,  whether  the 
jurors  give  a  verdict  or  not»  and  whether  the  verdict  be  true  or 
false  (3  Bacon  Abr.  785 ;  1  Hawkins  P.  C.  c.  85 ;  Coke  Lit.  369} ;  and 
it  is  an  offense  at  common  law  as  well  as  by  statute  (Id.,  1  B.  L.  174, 
4  BL  Com.  140) ;  and  punishable  by  fine  and  imprisonment.  •  •  • 
Any  attempt  by  a  witness  to  influence  a  jury,  in  any  other  way 
than  by  the  open  delivery  of  his  testimony,  is  improper ;  and,  in 
judgment  of  law,  corrupt.  A  witness  has  no  right  to  deliver  any 
paper  to  the  jury  without  the  direction  of  the  court.  The  act  is  as 
criminal  in  a  witness  as  it  would  be  in  a  bystander.  There  can  be 
no  doubt  of  the  intention  of  the  defendant  to  charge  the  plaintiff 
with  the  commission  of  a  criminal  act;  and  the  terms  used  by  him 
necessarily  import  a  charge  of  that  character.  •  •  •  Motion 
denied.    Oiblw  y.  Dewey,  5  Cowen  50S. 

(Nev.  Sup.  Ct.,  1866.)  By  Juror — ^Attempt.  Indictment  charg- 
ing ''the  crime  of  attempt  to  commit  the  crime  of  embracery,'-  and 
stating  in  substance  that  defendant^  as  juror  in  a  civil  action  in 
l^ander  district  court,  approached  one  of  the  attorneys  and  offered 
for  $100  to  secure  a  verdict  for  defendant  therein.  Demurrer  sus- 
tained, and  the  state  appealed.  LEWIS,  C.  J.  •  •  •  The  only 
question  presented  to  tiiis  court  for  determination  is  whether  the 
facts  detailed  in  the  indictment  constitute  an  indictable  offense. 
While  we  are  inclined  to  believe  that  the  defendant  might  be  held 
under  a  proper  indictment,  we  do  not  think  the  bill  presented  to 
us  in  this  record  charges  the  defendant  with  any  crime  known  to 
the  law.  [Here  his  honor  quotes  the  definition  of  embracery  from 
Oibbs  V.  Dewey,  above.]  •  •  •  As  the  crime  itself  consists  of 
a  mere  attempt  to  do  an  act  or  to  accomplish  a  result,  it  is  difficidt 
to  comprehend  how  there  can  be  an  attempt  to  commit  such  crime; 
Any  attempt  or  effort  corruptly  to  influence  a  juror,  whether  it  be 
successful  or  not,  is  itself  embracery.  •  •  •  Affirmed.  S.  y. 
Sales,  2  Nev.  269. 


PEBJUBY. 

§  212.  Defined,  Etc.  "Perjury  is  a  crime  committed  when  a  law- 
ful oath  is  ministered,  by  any  that  hath  authority,  to  any  person,  in 
any  judicial  proceeding,  who  sweareth  absolutely  and  falsely,  in 
a  inatter  material  to  the  issue  or  cause  in  question,  by  their  own  act 
or  by  the  subornation  of  others. ' '   3  Ooke  Inst.  164. 

» 

..  (Eng.  Star  Chamber,  1611.)    Recklessly.    Damages  were  awarded 
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to  ike  plaintiff  in  the  star  chamber  according  to  the  value  of  his 
goods  riotously  taken  away  by  the  defendant.  The  plaintiff  caused 
two  men  to  swear  the  value  of  his  goods  that  never  saw  nor  knew 
them.  And  though  that  which  they  sware  was  true,  yet  because  they 
knew  it  not,  it  was  a  false  oath  in  them,  for  the  which  both  the  pro- 
curer and  the  witnesses  were  sentenced  in  the  star  chamber.  Qur- 
neis's  Case,  3  Coke  Inst.  166,  Mi.  960. 

(Eng.  King's  Bench,  1652.)  Extra-judicial  and  ImmateriaL 
Owinn  was  indicted  for  perjury  in  taking  a  false  oath  in  an  affidavit 
made  before  the  master  of  the  chancery,  and  found  guilty.  He 
moved  in  arrest  of  judgment  that  it  does  not  appear  that  the  master 
had  power  to  take  this  oath.  ROLLE,  C.  J.  •  •  •  Perjury  at 
the  common  law  is  intended  to  be  in  some  court  and  legal  proceed- 
ings. For  a  false  oath  made  before  us  not  touching  the  matter  in 
question  between  the  parties,  an  indictment  of  perjury  lies  not ;  and 
it  appears  not  here  that  the  chancery  took  notice  of  the  affidavit, 
for  nothing  was  done  upon  it.  *  *  *  If  one  make  a  false  oath, 
the  party  is  punishable  for  it  by  an  action  upon  the  case,  in  case  it 
be  not  perjury  for  which  he  may  be  indicted  for  it.  A  false  oath 
is  one  tiling,  and  perjury  is  another  thing,  for  one  is  judicial,  and 
the  other  is  extra-judicial.  And  the  law  inflicts  greater  punishment 
for  a  false  oath  made  in  a  court  of  justice  than  if  it  be  made  else- 
where, because  of  the  preservation  of  justice.  Jerman,  J.,  said,  that 
perjury  takes  its  name  from  perverting  of  justice,  and  therefore  it 
is  intended  to  be  in  a  court  of  justice.  The  court  held  the  indict- 
ment ill,  and  gave  judgment  against  the  Custodes.  Oustodes  ▼. 
Owinn,  Style  336,  Mi.  959. 

(Conn.  Sup.  Ct.  of  Errors,  1836.)  Judicial  and  material.  Infor- 
mation for  perjury.  Plea,  not  guilty;  verdict,  guilty.  Motion  in 
arrest  of  judgment  denied.  Defendant  brings  error.  WILLIAMS, 
C.  J.  The  only  question  in  this  case  is,  whether  the  falsely  taking 
of  the  poor  debtor's  oath,  before  a  magistrate  authorized  to  admin- 
ister it,  constitutes  the  crime  of  perjury.  •  •  •  Perjury,  as  defined 
by  Lord  Coke,  is  when  a  lawful  oath  is  administered,  by  any  that 
hath  authority,  to  any  person,  in  a  judicial  proceeding,  who  swear- 
eth  absolutely  and  falsely,  in  a  matter  material  to  the  issue  or  cause 
in  question,  by  their  own  act,  or  the  subornation  of  others.  3  Inst. 
163.  Hawkins  says,  it  seemeth  to  be  a  wilful,  false  oath,  by  one 
who,  being  lawfully  required  to  depose  the  truth,  in  any  proceed- 
ing in  a  course  of  justice,  swears  absolutely  to  a  matter  of  some 
consequence  to  the  point  in  issue,  whether  he  be  believed  or  not. 
1  Hawk.  P.  C.  c.  69,  §  1.  Chitty  adopts  Lord  Coke's  definition;  and 
Russell  speaks  of  a  proceeding  in  a  court  of  justice.  2  Russ.  1751. 
His  American  editor  concurs  with  Judge  Johnson,  in  the  case  before 
cited  fS.  V.  Stevenson,  4  McCord  168],  that  the  word  court  is  sub- 
stituted for  the  word  course,  of  justice.    And  it  is  believed,  that 
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those  who  speak  of  a  judicial  proceeding,  and  of  a  proceeding  in 
a  court  of  justice,  mean  the  same  thing.  It  is  apparent  it  cannot 
be  intended  that  the  oath  must  be  administered  before  a  court.  It 
need  not  be  before  a  court  of  record.  2  Bol.  Abr.  257.  It  may  be 
before  a  court  baron:  1  Mod.  55,  Winch  3;  or  a  court  of  requests: 
Hut.  34;  or  an  ecclesiastical  court:  Cro.  Eliz.  609,  1  Sid.  454;  or 
before  commissioners:  1  Show.  397,  Cro.  Car.  97;  or  in  an  answer 
in  chancery :  Cro.  Car.  321,  327,  353 ;  Cro.  Eliz.  907 ;  2  Burr.  1189 ; 
or  upon  a  complaint  to  the  chancellor,  on  account  of  the  arrest  of 
one  of* the  officers  of  his  court:  1  Term  63.  So,  too,  it  may  be  upon 
some  collateral  matter,  not  directly  connected  with  the  issue  of  a 
cause  on  trial,  as  an  affidavit  to  hold  to  bail:  Peake's  Cas.  112;  or 
when  .one,  who  offers  himself  as  bail,  swears  his  property  to  be 
greater  than  it  is :  Cro.  Car.  146.  And  the  crime  may  be  committed, 
in  some  court  of  justice  having  power  to  administer  oaths,  or  before 
some  magistrate  or  proper  officer  invested  with  similar  authority, 
in  some  proceeding  relative  to  a  civil  suit,  or  criminal  prosecution. 
4  Bl.  Com.  137.  In  the  case  before  the  court,  it  is  not  denied,  that 
the  oath  was  false,  the  intention  wilful,  the  oath  lawfully  admin- 
istered, and  the  assertion  absolute.  But  it  is  denied,  that  it  is  in 
the  course  of  judicial  proceeding,  and  that  it  is  material.  •  •  ♦ 
Here  the  magistrate  had  a  general  power  to  administer  oaths,  and 
the  particular  power  to  administer  this  oath.  He  was  intrusted 
with  a  portion  of  the  administratioin  of  public  justice ;  for  he  was  to 
decide,  in  some  capacity,  whether  the  oath  should  be  administered. 
The  question  is  not  so  much  in  what  character  the  magistrate  acted, 
as  what  was  to  be  the  effect  of  his  act :  would  it  affect  the  course  of 
public  justice?  For  that  purpose  we  must  look  at  the  situation  of 
these  parties.  After  the  usual  course  of  litigation,  the  creditor  had 
obtained  a  judgment  and  execution  against  his  debtor,  and  had  con- 
fined him  in  prison.  The  debtor  wished  to  be  relieved  from  the 
inconvenience  of  this  judgment,  and  to  deprive  the  creditor  of  one 
of  those  means  of  satisfying  it,  which  the  law  had  given  him ;  and 
for  this  purpose,  took  the  oath  which  has  given  rise  to  this  inquiry; 
and  the  effect  of  it  is  to  relieve  him  from  the  operation  of  the 
judicial  sentence,  and  to  deprive  the  creditor  of  the  benefit  of  it. 
Is  not,  then,  the  immediate  effect  to  interfere  with  the  course  of 
public  justice  ?  •  •  •  It  was  further  said  that  here  was  no  point 
in  issue,  or  in  the  language  of  the  law,  nothing  in  debate  between 
these  parties.  So  far  as  regards  a  formal  issue,  this  is  true;  and 
that  will  apply  to  every  oath  collateral  to  the  question  at  issue. 
But  here  the  real  question  between  the  parties  was,  shall,  or  shall 
not,  this  debtor  be  liberated  from  his  imprisonment,  unless  the 
creditor  will  support  him  ?  A  question  of  deep  interest  to  one  party, 
and  of  some  importance  to  the  other ;  a  question  which  the  forms  of 
proceeding  cannot  conceal.  •  •  •  Affirmed.  Arden  v.  S.,  11 
Conn.  408,  Mi.  962. 
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(Ark.  Sup.  Ct.,  1877.)  Agaixist  Another  Sovereign.  Defendant 
was  indicted  for  perjury,  and  all  the  evidence  of  the  state  being  ex«> 
eluded  on  the  trial,  it  appealed.  ENGLISH,  C.  J.  •  •  •  Per- 
jury  is  an  offense  against  the  sovereign  whose  law  is  violated  by 
the  making  of  the  false  oath.  The  courts  of  no  country  or  sover- 
eign, execute  the  penal  laws  of  another.  Story,  on  Confl.  L.  §  621 ; 
The  Antelope,  10  Wheaton  66,  123.  •  •  •  The  oath  in  this  ease 
was  not  taken  under  or  by  virtue  of  any  law  of  the  state,  nor  by 
an  o£Scer  acting,  in  administering  the  oath,  under  authority  con*- 
ferred  upon  him  by  any  law  of  the  state,  nor  was  the  affidavit  to 
be  used  in  any  court,  tribunal,  or  before  any  officer  of  the  state. 
On  the  contraiy,  the  oath  was  taken  under  the  homestead  act  of 
congress,  it  was  administered  by  an  officer  acting  under  authority 
of  that  act,  and  the  affidavit  was  taken  to  be  used  before  a  United 
States  land  officer  to  procure  a  homestead  entry.  If  the  oath  was 
wilfully  false,  it  was  an  offense  not  in  violation  of -a  state  law,  nor 
against  the  sovereignty  of  the  state.  U.  S.  v.  Bailey,  9  Peters  238. 
•    •    •    Affirmed.    S.  v.  Kirkpatrick,  32  Ark.  117,  Kn.  300. 

(Me.  Sup.  Judicial  Ct.,  1884.)  Extra-judicial.  Indictment  in  the 
form  prescribed  by  R.  S.  (1871),  c.  122,  §5,  for  perjury.  Verdict, 
guilty.  Motion  in  arrest  of  judgment  for  insufficient  indictment. 
WAIjTON,  J.  The  defendant  is  charged  with  having  committed  the 
cime  of  perjury  **by  falsely  swearing  to  material  matter  in  a  writing 
signed  by  him.''  The  indictment  makes  no  mention  of  the  character 
or  purpose  of  the  writing.  Nor  does  it  state  what  the  matter  falsely 
sworn  to  was.  Nor  does  it  contain  any  averments  which  will  enable 
the  court  to  determine  that  the  oath  was  one  authorized  by  law. 
The  question  is  whether  such  an  indictment  can  be  sustained.  We 
think  it  cannot.  It  does  not  contain  sufficient  matter  to  enable  the 
court  to  render  an  intelligent  judgment.  The  recital  of  facts  is  not 
sufficient  to  show  that  a  crime  has  been  committed.  All  that  is 
stated  may  be  true,  and  yet  no  crime  have  been  committed.  The 
character  of  the  writing  is  not  stated,  nor  its  purpose ;  nor  the  use 
made,  or  intended  to  be  made,  of  it.  For  aught  that  appears,  it 
may  have  been  a  voluntary  affidavit  to  the  wonderful  cures  of  a 
quack  medicine.  Such  an  affidavit,  as  every  lawyer  knows,  could 
not  be  made  the  basis  of  a  conviction  for  perjury.  In  the  language 
of  our  statute  defining  perjury,  it  is  only  when  one  who  is  required 
to  tell  the  truth  on  oath  or  affirmation  lawfully  administered,  wil- 
fully and  corruptly  swears  or  affirms  falsely  to  material  matter,  in 
a  proceeding  before  a  court,  tribunal,  or  officer  created  by  law,  that 
he  is  guilty  of  perjury.  R.  S.  c.  122,  §  1.  The  oath  must  be  one 
authorized  or  required  by  law,  to  constitute  perjury.  Swearing  to 
an  extra-judicial  affidavit  is  not  perjury.  •  •  ♦  Arrested.  S.  v. 
Mace,  76  Me.  64,  B.  32. 
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§  218.  Nature  and  Kinds.  Contempt  is  "a  wilful  disregard  or 
obedience  of  public  authority."  Bouvier  L.  Die.  "The  contempts 
that  are  thus  punished  are  either  direct,  which  openly  insult  or 
resist  the  powers  of  the  courts  or  the  persons  of  the  judges  who 
preside  there,  or  else  are  consequential,  which  (without  such  grosa 
insolence  or  direct  opposition)  plainly  tend  to  create  a  universal  dis- 
regard of  their  authority.''  4  Bl.  Com.  283. 

(Eng.  King's  Bench,  1721.)  Jurisdiction  of  Other  Courts.  Habeas 
corpus  to  the  keeper  of  Newgate,  to  bring  the  body  of  A.  Murray. 
WRIGHT,  J.  It  appears  upon  the  return  of  this  habeas  corpus  that 
Mr.  Murray  is  committed  to  Newgate  by  the  house  of  commons 
**for  an  high  and  dangerous  contempt  of  privileges  of  that  house  ;"^ 
and  it  is  now  insisted  upon  at  the  bar  that  this  is  a  bailable  case 
within  the  meaning  of  the  habeas  corpus  act.  To  this  I  answer 
that  it  has  been  determined  by  all  the  judges  to  the  contrary,  that 
it  could  never  be  the  intent  of  that  statute  to  give  a  judge  at  his 
chamber,  or  this  court,  power  to  judge  of  the  privileges  of  the  house 
of  commons.  The  house  of  commons  is  undoubtedly  an  high  court, 
and  it  is  agreed  on  all  hands  that  they  have  power  to  judge  of  their 
own  privileges.  It  need  not  appear  to  us  what  the  contempt  was, 
for  if  it  did  appear  we  could  not  judge  thereof.  Lord  Shaftesbury 
was  committed  for  a  contempt  of  the  house,  and  being  brought  here 
by  an  habeas  corpus,  the  court  remanded  him.  And  no  case  has 
been  cited  wherever  this  court  interposed.  The  house  of  commons 
is  superior  to  this  court  in  this  particular,  this  court  cannot  admit 
to  bail  a  person  committed  for  a  contempt  in  any  other  court  in 
Westminster  hall.  DENISON,  J.  This  court  has  no  jurisdiction 
in  the  present  case.  We  granted  the  habeas  corpus  not  knowing 
what  the  commitment  was.  •  •  •  FOSTER,  J.  The  law  of 
parliament  is  part  of  the  law  of  the  land,  and  there  would  be  an 
end  of  all  law  if  the  house  of  commons  could  not  commit  for  a  con- 
tempt; all  courts  of  record  (even  the  lowest)  may  commit  for  a  con- 
tempt.   •    •    •    Murray's  Case,  1  Wils.  299,  B.  854. 

(Eng.  King's  Bench,  1821.)  Indictment  for  saying  of  a  justice  of 
peace,  in  the  execution  of  his  office,  **You  are  a  rogue  and  a  liar.'* 
Wearg  moved  after  verdict  pro  rege,  in  arrest  of  judgment,  that 
though  the  justice  might  have  committed  him  for  the  contempt,  yet 
the  words  are  not  indictable,  since  it  is  not  to  be  presumed  they 
would  provoke  a  justice  of  peace  to  a  breach  of  the  peace,  which  is 
the  reason  why  indictments  have  been  held  to  lie  for  words.  Sed 
PER  CURIAM.  The  allowing  he  might  be  committed  shows  they 
were  indictable.    It  is  true  the  justice  may  make  himself  judge,  and 
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punish  him  immediately;  but  still  if  he  thinks  proper  to  proceed 
less  summarily  by  way  of  indictment,  he  may;  the  true  distinction 
is,  that  where  the  words  are  spoken  in  the  presence  of  the  justice, 
there  he  may  commit;  but  where  it  is  behind  his  back  the  party 
can  be  only  indicted  for  a  breach  of  the  peace.  Cases  cited,  Salk. 
698 ;  3  Mod.  139 ;  2  Show.  207 ;  1  Boll.  Rep.  79 ;  B.  v.  Langley,  Soley, 
Nuns,  and  Legasseck.  Judgment  pro  rege.  K.  y.  Bevel,  1  Strange 
420,  B.  854. 

(U.  S.  Sup.  Ct,  1885.)  Bight  of  Appeal  and  Beview.  Petition  for 
writ  of  habeas  corpus.  In  a  suit  against  petitioner  in  the  supreme 
court  of  New  York  he  was  ordered  to  appear  and  submit  to  exami- 
nation before  a  judge  of  the  court  before  trial  pursuant  to  Cod. 
Civ.  Proc.  §§  870-3,  appeared  accordingly  and  gave  testimony,  the 
hearing  was  continued,  he  removed  the  case  to  the  U.  S.  C.  C.,  the 
hearing  was  ordered  continued  before  a  master  of  the  court,  and  he 
refused  to  testify  further,  claiming  that  the  court  had  no  jurisdic- 
tion to  proceed  in  that  way.  For  this  refusal  the  court  declared 
him  in  contempt,  ordered  him  to  pay  a  fine  of  $500,  and  committed 
him  to  custody  till  he  paid  it.  MILLEB,  J.  *  *  *  There  can 
be  no  doubt  of  the  proposition  that  the  exercise  of  the  power  of 
punishment  for  contempt  of  their  orders  by  courts  of  general  juris- 
diction is  not  subject  to  review  by  writ  of  error,  or  appeal  to  this 
court.  Nor  is  there  in  the  system  of  federal  jurisprudence,  any  re- 
lief against  such  orders,  when  the  court  has  authority  to  make  them, 
except  through  the  court  making  the  order,  or  possibly  by  the  exer- 
cise of  the  pardoning  power.  This  principle  has  been  uniformly 
held  to  be  necessary  to  the  protection  of  the  court  from  insults  and 
oppressions  while  in  the  ordinary  exercise  of  its  duties,  and  to  enable 
it  to  enforce  its  judgments,  and  orders  necessary  to  the  due  admin- 
istration of  law,  and  the  protection  of  the  rights  of  suitors.  When, 
however,  a  court  of  the  United  States  undertakes,  by  its  process  of 
contempt,  to  punish  a  man  for  refusing  to  comply  with  an  order 
which  that  court  had  no  authority  to  make,  the  order  itself,  being 
without  jurisdiction,  is  void,  and  the  order  punishing  for  the  con- 
tempt is  equally  void.  It  is  well  settled  now,  in  the  jurisprudence 
of  this  court,  that  when  the  proceeding  for  contempt  in  such  a  case 
results  in  imprisonment,  this  court  will,  by  its  writ  of  habeas  corpus, 
discharge  the  prisoner.  It  follows  necessarily  that  on  a  suggestion 
by  the  prisoner  that,  for  the  reason  mentioned,  the  order  under 
which  he  is  held  is  void,  this  court  will,  in  the  language  of  the  stat- 
ute, make  "inquiry  into  the  cause  of  the  restraint  of  liberty."  Bev. 
St.  §  752.  [The  court  then  proceeded  to  show  that  the  court  below 
had  no  jurisdiction  to  continue  the  examination  because  the  New 
York  Code  Civ.  Proc.  is  in  conflict  with  U.  S.  B.  S.  §  861.]  •  •  • 
Prisoner  released.    Ez  parte  Fisk,  113  U.  S.  713,  5  S.  Ct.  724. 

(N.  Ham.  Superior  Ct.  of  Judicature,  1844.)    Summary  Jurisdic- 
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tion  of  Inferior  Courts.  Indictment  for  resisting  a  deputy  sheriff 
in  discharge  of  his  duty.  It  appeared  that  defendant  as  a  spectator 
at  a  trial  before  a  justice  of  the  peace  took  a  seat  very  near  the 
justice,  who  asked  him  to  move  off;  and  this  request  being  disre- 
garded, ordered  the  deputy  acting  as  officer  of  the  court  to  remove 
him,  which  he  did  with  the  assistance  of  three  others.  Defendant 
kicked  and  struck  as  he  was  able  in  resistance  of  execution  of  this 
order,  and  this  is  the  offense  here  charged.  He  was  found  guilty, 
and  this  is  a  motion  in  arrest  of  judgment.  GILCHRIST,  J.  •  •  • 
It  is  also  contended  that  the  justice  had  no  authority  to  make  the 
order  in  question.  The  power  of  keeping  order,  and  of  requiring  a 
decorous  and  proper  demeanor  in  a  court  room  during  the  progress 
of  a  trial,  lies  at  the  very  foundation  of  the  administration  of  justice. 
Without  it  there  can  be  no  law  and  no  justice,  for  if  the  law  will 
not  authorize  the  means  necessary  to  insure  its  observance  and 
proper  administration,  it  must  remain  a  dead  letter.  But  the  law 
never  intended  that  the  prisoner  should  have  the  power  of  station- 
ing himself  in  any  position  he  might  desire  during  the  trial.  If  it 
rested  with  him  to  select  the  location  he  might  find  most  convenient, 
he  might  see  fit  to  place  himself  upon  the  bench  or  in  the  jury  box. 
He  was  present  at  this  trial,  neither  as  a  party  nor  as  a  witness. 
He  went  there  to  gratify  his  curiosity,  and  it  behooved  him  so  to 
conduct  as  not  to  disturb  the  proceedings  of  those  who  had  duties 
to  perform.  These  duties  cannot  be  discharged  unless  the  justice 
possesses  the  power  upon  an  emergency  to  direct  the  removal  of 
any  individual  whose  presence  he  may  think  prejudicial  to  the  inter- 
ests of  justice.  The  law  does  not,  indeed,  authorize  any  court  to 
act  arbitrarily,  and  unreasonably  exclude  persons,  but  the  right  to 
have  the  courts  open  is  the  right  of  the  public  and  not  of  the  indi- 
vidual. If  every  person  for  whom  there  is  sufficient  space,  has  a 
right  to  be  in  court,  he  has  a  right  to  be  in  any  part  of  it  where 
there  is  sufficient  space,  and  the  inconvenience  resulting  from  the 
exercise  of  such  a  right  is  a  strong  argument  against  its  existence. 
It  will  be  in  many  cases  impossible  that  a  proceeding  should  be 
conducted  with  due  order  and  solemnity,  and  with  the  effect  that 
justice  demands,  if  the  presiding  magistrate,  by  whatever  name  he 
may  be  called,  has  not  the  control  of  the  proceeding,  and  the  power 
of  admission  or  exclusion,  according  to  his  own  discretion.  It  is 
better  that  this  discretion  should  be  exercised  by  a  person  acting 
under  the  responsibility  of  an  official  oath,  than  that  it  should  be  left 
to  a  crowd  of  lounging  bystanders  to  enter  and  depart  as  their 
humors  might  dictate;  and  far  better  than  that  a  court  of  justice 
should  be  desecrated  by  such  lawless  conduct  as  was  exhibited  by 
the  prisoner.  Gamett  v.  Perrand,  6  B.  &  C.  611.  We  think  this 
objection  should  be  overruled.  •  •  •  S.  v.  Oopp,  15  N.  H.  212, 
B.  865. 

(U.  S.  Sup.  Ct.  1888.)    Contempts  in  Open  Court.    Application  for 
38 
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a  writ  of  habeas  corpus,  alleging  that  petitioner  had  been  unlaw- 
fully imprisoned  by  an  order  of  the  circuit  court  of  the  United 
States  for  the  northern  district  of  California.  The  order,  which  was 
made  a  part  of  the  application,  showed  that  petitioner  was  com- 
mitted for  contempt  of  court  in  the  court  room  by  resisting  the 
marshal  of  the  court  in  executing  the  order  of  the  court  to  remove 
the  petitioner's  wife  from  the  room,  and  also  for  contempt  by 
petitioner  in  assaulting  the  marshal  with  a  deadly  weapon  in  the 
face  of  the  court.  HARLAN,  J.  *  *  •  What,  then,  are  the 
grounds  upon  which  the  petitioner  claims  that  the  circuit  court  was 
without  jurisdiction  to  make  the  order  committing  him  to  jailf 
They  are:  1.  That  the  order  was  made  in  his  absence;  2.  That  it 
was  made  without  his  having  had  any  previous  notice  of  the  inten- 
tion of  the  court  to  take  any  steps  whatever  in  relation  to  the  mat- 
ters referred  to  in  the  order;  3.  That  it  was  made  without  giving 
him  any  opportunity  of  being  first  heard  in  defense  of  the  charges 
therein  made  against  him.  The  second  and  third  of  these  grounds 
may  be  dismissed  as  immaterial  in  any  inquiry  this  court  is  at 
liberty,  upon  this  original  application,  to  make.  For,  upon  the  facts 
recited  in  the  order  of  September  3,  showing  a  clear  case  of  con- 
tempt committed  in  the  face  of  the  circuit  court,  which  tended  to 
destroy  its  authority,  and,  by  violent  methods,  to  embarrass  and 
obstruct  its  business,  the  petitioner  was  not  entitled,  of  absolute 
right,  either  to  a  regular  trial  of  the  question  of  contempt,  or  to 
notice  by  rule  of  the  court's  intention  to  proceed  against  him,  or 
to  opportunity  to  make  formal  answer  to  the  charges  contained  in 
the  order  of  commitment.  It  is  undoubtedly  a  general  rule  in  all 
actions,  whether  prosecuted  by  private  parties,  or  by  the  govern- 
ment, that  is,  in  civil  and  criminal  cases,  that  ''a  sentence  of  a  court 
pronounced  against  a  party  without  hearing  him,  or  giving  him  an 
opportunity  to  be  heard,  is  not  a  judicial  determination  of  his  rights, 
and  is  not  entitled  to  respect  in  any  other  tribunal."  Windsor  v. 
McVeigh,  93  U.  S.  274,  277.  But  there  is  another  rule,  of  almost 
ii](imemorial  antiquity,  and  universally  acknowledged,  which  is 
equally  vital  to  personal  liberty  and  to  the  preservation  of  organized 
society,  because  upon  its  recognition  and  enforcement  depend  the 
existence  and  authority  of  the  tribunals  established  to  protect  the 
rights  of  the  citizen,  whether  of  life,  liberty,  or  property,  and 
whether  assailed  by  the  illegal  acts  of  the  government  or  by  the 
lawlessness  or  violence  of  individuals.  It  has  relation  to  the  class  of 
contempts  which,  being  committed  in  the  face  of  a  court,  imply  a 
purpose  to  destroy  or  impair  its  authority,  to  obstruct  the  transac- 
tion of  its  business,  or  to  insult  or  intimidate  those  charged  with 
the  duty  of  administering  the  law.  Blackstone  thus  states  the  rule: 
*'If  the  contempt  be  committed  in  the  face  of  the  court,  the  offender 
may  be  instantly  apprehended  and  imprisoned  at  the  discretion  of 
the  judges,   without  any  further  proof  or  examination.     But  in 


{  213.  CX>NTEMPT.  5d6 

matters  that  arise  at  a  distance,  and  of  which  the  court  cannot  have 
so  perfect  a  knowledge,  unless  by  the  confession  of  the  party  or  the 
testimony  of  others,  if  the  judges  upon  affidavit  see  sufficient  ground 
to  su£fpect  that  a  contempt  has  been  committed,  they  either  make  a 
rule  on  the  suspected  party  to  show  cause  why  an  attachment  should 
not  issue  against  him;  or,  in  very  flagrant  instances  of  contempt, 
the  attachment  issues  in  the  first  instance,  as  it  also  does  if  no 
sufficient  cause  be  shown  to  discharge,  and  thereupon  the  court  con- 
firms and  makes  absolute  the  original  rule."  4  Bl.  Com.  286.  *  * 
*  It  was  within  the  discretion  of  that  court,  whose  dignity  he  had 
insulted,  and  whose  authority  he  had  openly  defied,  to  determine 
whether  it  should,  upon  its  own  view  of  what  occurred,  proceed  at 
once  to  punish  him,  or  postpone  action  until  he  was  arrested  upon 
process,  brought  back  into  its  presence,  and  permitted  to  make 
defense.  Any  abuse  of  that  discretion  would  be  at  most  an  irregu- 
larity or  error,  not  affecting  the  jurisdiction  of  the  circuit  court. 
We  have  not  overlooked  the  earnest  contention  of  petitioner's  coun- 
sel that  the  circuit  court,  in  disregard  of  the  fundamental  principles 
of.  Magna  Charta,  in  the  absence  of  the  accused,  and  without  giving 
him  any  notice  of  the  accusation  against  him,  or  any  opportunity  to 
be  heard,  proceeded  "to  accuse,  to  try  and  to  pronounce  judgment, 
and  to  order  him  to  be  imprisoned ;  this,  for  an  alleged  offense  com- 
mitted at  a  time  preceding,  and  separated  from,  the  commencement 
of  his  prosecution."  We  have  seen  that  it  is  a  settled  doctrine  in 
the  jurisprudence  both  of  England  and  of  this  country,  never  sup- 
posed to  be  in  conflict  with  the  liberty  of  the  citizen,  that  for  direct 
contempts  committed  in  the  face  of  the  court,  at  least  one  of  superior 
jurisdiction,  the  offender  may,  in  its  discretion,  be  instantly  appre- 
hended and  immediately  imprisoned,  without  trial  or  issue,  and 
without  other  proof  than  its  actual  knowledge  of  what  occurred; 
and  that,  according  to  an  unbroken  chain  of  authorities,  reaching 
back  to  the  earliest  times,  such  power,  although  arbitrary  in  its 
nature  and  liable  to  abuse,  is  absolutely  essential  to  the  protection 
of  the  courts  in  the  discharge  of  their  functions.  Without  it,  judicial 
tribunals  would  be  at  the  mercy  of  the  disorderly  and  violent,  who 
respect  neither  the  laws  enacted  for  the  vindicating  of  public  and 
private  rights,  nor  the  officers  charged  with  the  duty  of  administer- 
ing them.  To  say,  in  case  of  a  contempt  such  as  is  recited  in  the 
order  below,  that  the  offender  was  accused,  tried,  adjudged  to  be 
guilty  and  imprisoned,  without  previous  notice  of  the  accusation 
against  him  and  without  an  opportunity  to  be  heard,  is  nothing  more 
than  an  argument  or  protest  against  investing  any  court,  however 
exalted,  or  however  extensive  its  general  jurisdiction,  with  the 
power  of  proceeding  summarily,  without  further  proof  or  trial,  for 
direct  contempts  committed  in  its  presence.  Nor,  in  our  judgment, 
is  it  an  accurate  characterization  of  the  present  case  to  say  that  the 
petitioner's  offense  was  committed  **at  a  time  preceding,  and  sepa- 
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rated  from,  the  commencement  of  his  prosecution."  His  misbe- 
havior in  the  presence  of  the  court,  his  voluntary  departure  from 
the  court-room  without  apology  for  the  indignity  he  put  upon  the 
court,  his  going  a  few  steps,  and  under  the  circumstances  detailed  by 
him,  into  the  marshal's  room  in  the  same  building  where  the  court 
was  held,  and  the  making  of  the  order  of  the  commitment,  took  place, 
substantially  on  the  same  occasion,  and  constituted,  in  legal  effect,  one 
continuous  complete  transaction,  occurring  on  the  same  day,  and 
at  the  same  session  of  the  court.  The  jurisdiction,  therefore,  of  the 
circuit  court  to  enter  an  order  for  the  offender's  arrest  and  imprison- 
ment was  as  full  and  complete  as  when  he  was  in  the  court-room  in 
the  immediate  presence  of  the  judges.  •  •  •  Writ  denied. 
Parte  Terry,  128  U.  S.  289,  9  S.  Ct.  77,  32  L.  Ed.  405,  B.  869. 


(U.  S.  Sup.  Ct.,  1873.)  Disbarment  Without  Hearing.  Petition 
for  writ  of  mandamus  to  compel  the  judge  of  the  IT.  S.  D.  C.  for  W. 
Ark.  to  vacate  an  order  disbarring  petitioner  for  contempt  of  court, 
and  to  compel  him  to  restore  petitioner  to  the  roll  of  attorneys. 
Petitioner,  the  U.  S.  marshal,  and  another,  having  been  charged 
with  contempt,  the  petitioner  filed  a  response  for  the  marshal;  and 
being  reminded  that  there  was  a  rule  against  himself  also,  said: 
''I  am  here  to  respond ;  I  don't  know  what  there  is  for  me  to  answer ; 
it  (the  report  of  the  grand  jury)  says  I  saw  Silas  Stephenson." 
The  judge:  ''Tou  must  answer  in  writing,  Mr.  Robinson."  R: 
'*The  rule  itself  does  not  require  me  to  respond  in  writing."  J:  "It 
should  have  done  so;  you  wUl  amend  the  order  if  it  does  not,  Mr. 
Clerk."  R.  declined  to  answer  till  the  rule  was  amended.  J. :  "Well, 
I  will  make  the  order  for  you  to  respond  in  writing  now.  Mr. 
Clerk,  you  will  make  an  order  requiring  Mr.  Robinson  to  answer  the 
rule  in  writing."  R. :  "I  shall  answer  nothing" — and  without  time 
for  another  word,  the  judge  ordered  the  clerk  to  strike  R.'s  name 
from  the  roll  of  attorneys  and  the  marshal  to  remove  him  from  the 
bar.  The  petition  says  that  the  interview  with  Stephenson  had  no 
reference  to  any  matter  in  court.  FIELD,  J.  •  •  •  No  act  of  his 
is  mentioned  which  could  constitute  within  the  statute  a  contempt 
either  of  the  court  or  of  its  judge.  The  allegation  that  the  witness 
Stephenson,  after  seeing  Robinson,  had  suddenly  absented  himself, 
amounted  to  nothing  more  than  an  insinuation  that  possibly  he  may 
have  been  advised  to  that  course  by  Robinson.  There  was  no  aver- 
ment of  any  fact  which  the  court  could  notice  or  the  attorney  was 
bound  to  explain.  Whatever  contempt  was  committed  by  the  peti- 
tioner consisted  in  the  tone  and  manner  in  which  his  language  to 
the  court  was  uttered.  On  this  hearing  we  are  bound  to  take  the 
statements  in  that  respect  of  the  judge  embodied  in  his  order  as 
true,  for  the  question  before  us  is  not  whether  the  court  erred,  but 
whether  it  had  any  jurisdiction  to  disbar  the  petitioner  for  the 
alleged  contempt.  The  law  happily  prescribes  the  punishment  which 
the  court  can  impose  for  contempts.    The  seventeenth  section  of  the 
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Judiciary  Act  of  1789  declares  that  the  court  shall  have  power  to 
punish  contempts  of  their  authority  in  any  cause  or  hearing  before 
them,  by  fine  or  imprisonment,  at  their  discretion.  The  enactment 
is  a  limitation  upon  the  manner  in  which  the  power  shall  be  exer- 
cised, and  must  be  held  to  be  a  negation  of  all  other  modes  of  punish- 
nent.  The  judgment  of  the  court  disbarring  the  petitioner,  treated 
as  a  punishment  for  a  contempt,  was,  therefore,  unauthorized  and 
void.  The  power  to  disbar  an  attorney  proceedis  upon  very  differ- 
ent grounds.  This  power  is  possessed  by  all  courts  which  have 
authority  to  admit  attorneys  to  practice.  But  the  power  can  only 
be  exercised  where  there  has  been  such  conduct  on  the  part  of  th& 
parties  complained  of  as  shows  them  to  be  unfit  to  be  members  ot 
the  profession.  Parties  are  admitted  to  the  profession  only  npoik 
satisfactory  evidence  that  they  possess  fair  private  character  and 
sufficient  legal  learning  to  conduct  causes  in  court  for  suitors.  The 
order  of  achnission  is  the  judgment  of  the  court  that  they  possess 
the  requisite  qualifications  both  in  character  and  learning.  They 
become  by  such  admission  officers  of  the  court,  and  as  said  in  Ex 
parte  Garland,  4  Wallace  378,  ''they  hold  their  office  during  good 
behavior,  and  can  only  be  deprived  of  it  for  misconduct  ascertained 
and  declared  by  the  judgment  of  the  court  after  opportunity  to 
be  heard  has  been  afforded."  Before  a  judgment  disbarring  an 
attorney  is  rendered  he  should  have  notice  of  the  grounds  of  com-* 
plaint  against  him  and  ample  opportunity  of  explanation  and 
defense.  This  is  a  rule  of  natural  justice,  and  should  be  equally 
followed  when  proceedings  are  taken  to  deprive  him  of  his  right 
to  practice  his  profession,  as  when  they  are  taken  to  reach  his  real 
or  personal  property.  And  such  has  been  the  general,  if  not  the 
uniform,  practice  of  the  courts  of  this  country  and  of  England. 
There  may  be  cases  undoubtedly  of  such  gross  and  outrageous  con- 
duct in  open  court  on  the  part  of  the  attorney,  as  to  justify  very 
summary  proceedings  for  his  suspension  or  removal  from  office:  but 
even  then  he  should  be  heard  before  he  is  condemned.  The  princif)io 
that  there  must  be  citation  before  hearing,  and  hearing  or  oppor- 
tunity of  being  heard  before  judgment,  is  essential  to  the  security  of 
all  private  rights.  Without  its  observance  no  one  would  be  safe 
from  oppression  wherever  power  may  be  lodged.  That  mandamus 
is  the  appropriate  remedy  in  a  case  like  this  to  restore  an  attorney 
disbarred,  where  the  court  below  has  exceeded  its  jurisdiction  in  the 
matter,  was  decided  in  Ex  parte  Bradley.  •  •  •  Mandamus 
awarded.  Ex  Parte  Robinson,  86  U.  S.  (19  Wall.)  505,  22  L.  Ed.  205, 
B.  882. 
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TmMASOH  AND  PlIACI. 

I Z14.'   Defined.  OM. 

TREASON. 

§  211.  Definition.  Treason  against  tlie  United  States  shall  con- 
sist only  in  levying  war  against  Qiem,  or  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort.  No  person  shall  be  convicted  of  trea- 
son unless  on  the  testimony  of  two  witnesses  to  the  same  overt  act. 
or  on  confession  in  open  coort.   U.  S.  Const.  Art  3,  §  3,  sab.  1. 

iDteoded  le  tololog  own  tnaj  Kuppoaed  to  be  eoemj:    Respnbllck  r.  Halln,  I  10. 


See  U.  S.  T.  Smith,  §  2. 
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ABANDONMENT  of  child  as  asunlt,  B.  ▼.  Renshaw,  824. 

of  designed  crime,  as  defense  to  party,  266,  §  83 ;  OlOTer  ▼.  C,  208. 
ABDUCTION,  in  general,  562-664,  §  192. 
ABORTION,  In  general,  669,  i  186. 
ABSENT  PRINCIPALS,  Vanx's  Case,  249-60 ;  Memo.,  250 ;  C.  ▼.  HiU,  260 ;  R.  t.  Blng- 

ley,  250-1;  R.  t.  Michael,  261. 
ACCBSSORIBS.  after  the  fact,  265-269,  |  77. 

before  the  fact,  266,  §  76. 

conviction  before  principal,  C.  ▼.  PhllUps,  259;  Starln  ▼.  P.,  250>60. 

subsequent  acqoittal  of  principal,  McCarty  ▼.  S.,  260-1. 

trial  as  after  acquittal,  R.  ▼.  Plant,  817. 

liability  for  act  done  out  of  state,  8.  t.  Wyckoff,  281-3. 
ACCESSORY,  whether  receiving  stolen  goods  is,  S.  v.  Ives,  515-6;  Levi  v.  S.,  616-17. 
ACCIDENT,  death  resulting  from,  R.  v.  Bruce,  101 ;  compare  cases  under  |  11. 
ACT,  CRIMINAL,  in  general,  Ch.  IV. 

essential  to  crime,  83,  1 10. 

may  be  exercise  of  moral  force,  §  63. 

may  be  exercise  of  Indirect  force,  C.  v.  Stratton,  70-1,  fi  63. 

conspiracy  is  without  further  overt  act,  R.  v.  Best,  186. 
ACT  OF  GOD.    See  God. 

ADMIRALTY,  Jurisdiction  for  crimes  within  Jurisdiction  of,  260-272,  86. 
ADULTERY,  in  general,  560,  I  188. 

entry  to  commit,  not  felony,  8.  ▼.  Cooper,  887. 

larceny  by  taking  property  by  wife's  consent,  R.  v.  Tollett,  438.     But  see  B.  t. 
Kenny,  449. 

by  marriage  after  eleven  years  absence  of  husband  supposed  dead,  C.  t.  Mask, 
129-30;  C.  V.  Thompson,  130. 

by  married  man  and  single  woman,  not  criminal,  Anderson  ▼.  C,  14-16. 

as  provocation  for  manslaughter,  Mannings  Case,  852 ;  Fry  v.  S.,  868. 

right  to  kill  to  prevent,  Alberty  v.  U.  S.,  245-6. 

single  man  and  married  woman,  not  criminal.  Reap.  ▼.  Roberts,  14. 

solicitation  to,  whether  criminal,  S.  v.  Avery,  179;  S.  v.  Butler,  179-80. 

whether  conspiracy  to  commit  crminal,  8.  v.  Butler,  179-80. 
ADVICE,  rendering  advisor  criminally  liable  when  absent,  Vaux's  Case.  249-60;  WaWI 

V.  P.,  264  ;  Baker  v.  S.,  264-5. 
AFFIDAVIT,  when  making  is  perjury,  S.  v.  Mace,  690. 
AFFRAY,  in  general,  564,  I  182. 
AGENCY,  agent  liable  though  he  thought  principal  had  authority,  S.  v.  Chastlan,  106. 

asportation  through.  Is  larceny,  C.  v.  Barry,  446-7. 

defense  of  command  by  master,  C.  v.  Hadley,  114. 

embezzlement  by,  498-606,  fi  152. 

forgery  In  exceeding  instructions,  Gregory  v.  8.,  262. 

liability  of  bartender  if  employer  had  no  license,  C.  v.  Hadley,  114. 

liability  of  principal  for  unauthorized  act.   B.  v.  Bacon,  26;  P.  v.   Parks,  362; 
R.   V.   Almon,   262. 

mail  carrier  not  agent  of  addressee.  Brewer  v.  S.,  608-4. 

signature  on  assumed,  not  forgery,  R.  v.  White,  620 ;  C.  v.  Baldwin,  520. 

when  principal  liable  for  crime  of  agent,  Morse  v.  8.,  89. 
AGENT,  crime  committed  through  Innocent,  Vaux's  Case,  249-60;  Memo.,  260;  C.  t. 

Hill,  250 ;  R.  v.  Michael.  261 ;  R.  v.  Bannen.  251-2 ;  Gregory  v.  8.,  262. 
ALIEN,  liability  for  crimes  out  of  Jurisdiction,  R.  v.  Depardo.  269-70;  C.  t.  Maeloon, 
296-8. 
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AIiLEY,  obstruction  to,  is  private  nuisance  only,  Bagiey  y.  P.,  672-8. 

ALTERATION,  when  forgery,  523,  §  162. 

APPEARANCES,  selX  defense  in  reliance  upon  jnstifl:abie,  Shorter  y.  P.,  228-9 ;  Campbell 

T.  P.,  229-30;  Creek  y.S.,  282-8. 
APPRENTICE,  admisBlon  by,  not  sufficient  consent  in  burglary,  S.  v.  Rowe,  878. 

liability  for  neglect  to  support,  S  11. 
ARREST,  illegal,  as  provocation  to  manslaughter,  Huggett's  Case,  851 ;  R.  v.  Ttaompeon* 
851-2. 
killing  one  attempting  to  take  felon  Is  murder,  R.  y.  Jackson,  884. 
killing  to  prevent  illegal,  Creighton  v.   C,  285 ;  R.  v.  Thompson,  851-2 ;  Cook** 

Case,  288-9. 
menacing,  killing  to  prevent,  Jones  v.  S.,  286-6. 

shooting  to  accomplish,  R.  v.  Dadson,  222 ;  Reno  v.  S.,  223 ;  Head  v.  Martin,  228-4 ; 
R.  V.  Compton.  224-5. 
ARSON,  in  general,  887-898,  9S  116-120. 

attempt  proved  by  offer  of  matches  and  money  for  burning,  S.  v.  Bowers,  188-4. 
burning  ship  in  attempt  to  steal  a  drink,  R.  v.  Faulkner,  99-100. 
by  servant  at  command  of  owner,  S.  v.  Haynes,  116. 
ASPORTATION  sufficient  for  larceny,  444-447,  S  185. 
ASSAULT,  simple,  defined,  etc.,  323-828,  I  96. 
by  married  woman,  C.  v.  Neal,  112. 
consent  as  defense  to  assault  and  battery,  S.  v.  Beck,  06-7 ;  Chami>er  v.  8.,  67 ; 

C.  v.  Collberg,  67-8 ;  S.  v.  Bnrnham,  68. 
incomplete,  Yoes  v.  S.,  23. 

intercourse  by  husband  having  concealed  disease  is  assault,  R.  v.  Clarence,  71-4. 
love  powders  on  figs,  C.  v.  Stratton,  70-1. 
ABSAUL.T  AGGRAVATED,  in  general,  328,  §  97. 

consent  as  defense  to,  assault  with  intent,  etc..  Smith  v.  S.,  88-4 ;  R.  v.  Martin, 

68-9 ;  R.  V.  Woodhurst,  69 ;  R.  v.  Case,  69-70. 
with  Intent,  specific  intent  must  be  shown,  R.  v.  Boyce,  105 ;  R.  v.  Kelly,  105 ; 

C.  V.  Waldron,  106 ;  Carter  v.  S.,  106. 
with  intent  to  murder  if  burglar  merely  sought  to  disable,  R.  v.  Boyce,  105. 
ASSAULT  AND  BATTERY,  in  general,  328-9. 

as  provocation  for  manslaughter,  R.  v.  Stedman,  852-3. 

by  police  and  jailer,  when  Justifiable,  S.  v.  Pugh,  221-2;  Bums  v.  S.,  222;  S.  v. 

Roseman,  222. 
by  school   teacher  as  punishment,  Hutton  v.   S.,  220 ;   Heritage  v.   Dodge,   220 ; 

Boyd  v.  S.,  221. 
by  station  agent  in  expelling  passenger,  P.  v.  McKay,  221. 
double  liability  for  two  injuries  from  one  stroke,  S.  v.  Damon,  816. 
homicide  to  prevent  not  justifiable,  R.  v.  Hewlett,  230-1. 
parental  authority  as  defense,  Hinkle  v.  S.,  219. 
recaption  of  property  as  defense  to,  C.  v.  Donahue,  244. 
wife  beating,  219-220. 
ASSEMBLY,  unlawful,  555,  S  183. 
ATTEMPT,  abandonment  after  overt  act.  Glover  v.  C,  208. 

impossibility  because  agent  will  not  act,  S.  v.  Bowers,  188-4. 
impossibility  from  mistake  of  fact  as  defense,  C.  v.  McDonald,  210 ;  S.  v.  Wilson, 
210-1;  R.  v.  v^olllns,  211-2;  P.  v.  Jones,  212;  P.  v.  Moran,  212-8;  P.  v.  Lee 
Kong,  218-4. 
Indictment  for  attempt  to  commit  attempt  is  bad,  S.  v.  Sales,  587. 
jurisdiction  if  shot  fired  from  one  state  into  another,  Simpson  v.  S.,  284. 
preparation  distinguished  from,   P.  v.   Murray,  206-7;  U.  S.  v.  Stephens,  207-8; 

Glover  v.  C,  208. 
to  assault,  effect  of  consent,   R.  v.  Martin,  69;  R.  v.  Woodhurst,  69;  Smith  ▼. 

S.,  88-4. 
to  cheat  by  forgery  criminal,  518,  8  160;  P.  v.  Caton,  528. 
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ATTEMPT— Continued. 

to  commit  arson  by  offer  of  reward  not  accepted,  S.  ▼.  Bowers,  183-4. 

to  commit  statutory  offense  is  common  iaw  offense,  8.  ▼.  Butler,  17f^80;  ft.  T. 
Roderick,  206. 

to  extort,  criminal  though  decoyed  Into,  P.  ▼.  Gardner,  66-6. 

to  pick  empty  pocket,  C.  ▼.  McDonald,  210 ;  C.  ▼.  Wilson,  210-11 ;  R.  t.  Collins, 
21112 ;  P.  T.  Jones,  212 ;  P.  y.  Moran,  212-213. 
ATTORNEYS,  disbarment  of,  ex  parte  Robinson,  696-7. 
AUTHORITY,  from  superior  official,  as  defense,  t  49. 
AUTREFOIS  CONVICT  OR  ACQUIT,  as  a  defense,  306-320,  SI  91-2. 

BANKRUPTCY',  congressional  legislation  on,  U.  S.  y.  Fox,  7-8. 

BARBAROUS  punishments,  James  ▼.  C,  11-12. 

BARRATRY,  common,  defltied,  561. 

BATTERY.    See  Assault  and  Batteht. 

BAWDY  HOUSES,  579-81,  S  202. 

BIBLIOGRAPHY,  1. 

BICYCliK,  racing,  liability  for  Injury  from,  Johnson  v.  8.,  34-5. 

BIGAMY,  in  general,  669,  S  187. 

as  religious  duty,  Reynolds  ▼.  U.  S.,  91-3. 

husband  supposed  dead  from  long  absence,  C.  t.  Mash,  129-30 ;  R.  ▼.  Tolson,  85-9. 

marriage  supposed  void,  as  defense,  S.  ▼.  Goodnow,  136 ;  S.  ▼.  Zlchfold,  1^6-7. 

supposed  that  wife  had  divorce,  Squire  y.  S.,  130. 
3ILLIARD  HALLS,  allowing  infants  in.  Stem  y.  S.,  131-2 ;  S.  y.  Probasco,  132. 
BIRDS,   whether  subject  of   larceny.  Anon.,   459 ;   C.   Y.   Chace,   469 ;   R.  y.   Cbeafor, 

459-460 ;  Haywood  y.  S.,  460-1. 
BLACKMAIL,  by  pretended  officer,  McCord  y.  P.,  62-3. 
BOOKKEEPING,  false  entry  not  forgery,  ex  parte  Windsor,  521-2. 
BOXING,  if  breach  of  peace,  is  criminal,  C.  y.  CoUberg,  68;  S.  y.  Burnham,  68. 
BOYCOTT,  conspiracy  to  Join,  Crump  y.  C,  199-200;  S.  y.  GUdden,  198-9;  S.  y.  Van 

Pelt,  200-206. 
BREACH  OF  PEACE,  in  boxing  match,  consent  no  defense,  C.  y.  CoUberg,  67-8;  S.  Y. 

Burnham,  68.    See  also,  Pbacb. 
BREACH  OF  PRISON,  in  general,  585-6,  8  210. 
BREAKING,   to  constitute  burglary.  369-374,  8  HO. 

bulk  by  bailee  as  larceny,  472-476,  8  142. 
BRIBERY,  in  general,  583-4,  i  207. 

offer  by  Juror,  to  obtain  Yerdict  for  pay,  8.  y.  Sales,  687. 

what  is  at  common  law,  Walsh  y.  P.,  181-2. 
BUGGERY,  562. 

BUILDING,  larceny  from,  .492-8,  fi  151. 
BULK,  breaking  by  bailee,  when  larceny,  470-6,  8  142. 

BURDEN   OF  PROOF,   of  discretion  of  accused  infant,  Angelo  y.   P.,   139-40;  S.  y. 
Tlce,  140. 

of  insanity,  S.  y.  Lawrence,  173-4 ;  P.  y.  Garbutt,  ^74  ;  DaYis  y.  U.  S.,  176 ;  ttorn- 
ish  V.  P.,  176-7. 

of  provocation,  C.  y.  York,  344-5. 

where  an  act  in  itself  indifferent  becomes  criminal  with  intent,  S.  y.  Goodenow, 
135-6. 
BURGLARY,  in  general,  369-376,  S8  109-115. 

consent  as  defense,  Eggington*s  Case,  75-6 ;  S.  y.  Abley,  78-9 ;  P.  y.  Loys,  7S. 

entry  by  servant  to  remove  money  already  embezzled,  is  not,  R.  v.  Dlngley,  410. 

from  barroom,  by  guest  at  hotel,  S.  y.  Moore,  89-90. 

intent  to  cut  off  ear,  whether  felony,  C.  y.  Newell,  331-2. 

intent  to  take  goods  If  none  were  there,  Harvlck  v.  8.,  102-8. 

liability  of  party  for  unexpected  murder  In,  Lamb  y.  P.,  264-6 ;  Ruloff  y.  P.,  26S-4. 

right  to  kill  to  prevent,  Cooper's  Case,  246-7. 
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BURNING,  snfflclent  to  constitute  anon,  888-9,  §  118. 

CASTLE,  defense  of  jnstiflable,  288-248,  8  70.  V 

CAUSB,  remote  consequence  of  false  pretense,  liability,  S.  y.  Gardner,  68S.  ) 

to  be  criminal  act  of  accused  most  be.  §  14. 
liability  for  unexpected  result,  fi§  88-40 ;  81 ;  82 ;  8.  ▼.  O'Brien,  41-2 ;  C.  IL  MMfh 

ton,  70^1. 
several  causes  contributing,  liability,  fi  14. 
CHAMPORTY,  defined,  662. 
CHANOB,  Ilablllt:    for  larceny  In  making,  Hlldebrand  ▼.  P.,  406-6;  R.  t.  Bird,  81%; 

C.  ▼.  Barry,  806-7 ;  8.  y.  Anderson,  407 ;  8.  t.  Walker,  407-8. 
CHARITY,  obtained  by  false  pretenses,  P.  t.  Clough,  646 ;  Barker  t.  &,  646^. 
CHEATING,  at  common  law,  In  general,  617,  {  168. 
getting  credit  by  lies  not,  C.  v.  Warren,  9. 
by  false  pretenses,  681-660,  §§  168-176. 
by  false  tokens,  629-681,  fi  167. 
by  forgery,  618-628,  fi  169-166. 
by  prosecutor  as  defense,  C.  ▼.  Morrill,  01-2;  R.  ▼.  Hudson,  62;  In  re  CummlBa, 

64. 
conspiracy  to  cbeat  Is  common  law  offense,  S.  y.  Bucbanan,  184-6;  R.  t.  Pywell, 

187. 
jurisdiction  to  punish  act  done  beyond  borders,  R.  v.  Brlsac,  279-80;  P.  t.  AdiMli 
280-1 ;  S.  ▼.  Wyckoff,  281-3 :  Llndsley  y.  S.,  283. 
CHECK,  of  buyer,  not  a  false  token,  R.  y.  Lara,  630. 

CHINESE,  exclusion  statutes,  not  criminal,  U.  8.  v.  Hing  Quang  Cbow,  68-9. 
CIRCUMSTANTIAL  EVIDENCE,  to  prove  corpus  delicti,  862-8,  fi  108. 
COERCION,  as  defense,  117-126.  fi  60-1. 

COLLISION,  at  sea.  Jurisdiction  to  punish  for.  R.  y.  Keyn,  272. 
COMFORT,  disturbing  poWic  is  nuisance,  674-9,  fi  201. 
COMMAND,  by  superior  officer  as  defense,  fi  49. 

COMMON  LAW.  growth  of,  in  this  country.  Resp.  y.  Roberts.  14 ;  Anderson  t.  C,  16 ; 
iSell  Y.  S.,  16;  C.  v.  Randolph,  16. 
implied  abrogation  by  code,  fi  11 ;  Smith  y.  P.,  17. 
of  crimes  Includes   statutes  before  settlement,  C.   y.   Warren,  9. 
of  England  how  far  adopted  in  this  country,  S.  y.  Williams,  11 ;  James  y.  C,  11-12; 
C.  Y.  Chapman,  12-14. 
COMMON  SCOLD,  James  y.  C,  11-12. 
COMPOUNDING  CRIME,  584-5,  fi  208. 

by  reward  for  not  prosecuting.  Wren  y.  C,  266-8. 
COMPULSION,  as  defense,  117-126,  fi  60^1. 

CONDONATION,  no  defense  to  rape  or  forgery.  C.  y.  Slattery,  66 ;  8.  y.  Tull,  66. 
CONGRESS,  contempt,  by  members  of,  Murray's  Case,  691. 
power  of,  on  crimes  In  general,  U.  8.  y.  Fox,  6-8. 
power  of,  to  regulate  commerce  in  state,  U.  S.  y.  De  Witt,  6. 
CONSENT,  obtained  by  fraud,  (pretended  treatment  by  physician)  as  defense  to  assault, 
R.  Y.  Case,  69-70. 
obtained  by  fraudulent  concealment  by  husband  of  disease,  R.  y.  Clarence,  71-4. 
obtained  by  Impersonation  in  rape,  R.  y.  Jackson,  334 ;  S.  y.  Shepard,  334 ;  Wyatt 

Y.  8.,  884-6 ;  R.  y.  Barrow,  885  ;  R.  y.  Dee.  836-8. 
of  child  as  defense  to  assault  with  intent  to  rape,  C.  y.  Roosnell,  838-9. 
to  admission  of  burglar  obtained  by  fraud,  Johnson's  Case,  870;  LaMott's  CaM» 

870 ;  Ducher  y.  8.,  370-1. 
to  assault  and  battery  as  defense,  S.  y.  Beck,  67 ;  Champer  y.  8..  67 ;  C.  y.  Ooll- 
berg,  67-8 ;  S.  y.  Burnliam,  68 ;  R.  y.  Case,  69-70 ;  0.  y.   Rtratton,  70-1 ;  R.  y. 
Clarence,  71-4. 
to  burglary  as  defense,  Egglngton's  Case,  76-6;  Love  y.  P.,  78;  8.  y.  Abley,  78-9. 
defense,   to  charge  assault  with  intent,   Smith  y.   8.,   38-4  ;  R.  y.   Martin,  68-9 ; 
R.  Y.  Woodhurst,  69. 
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CONSENT— Continued. 

detense,  to  cliarge  of  recelying  stolen  goods,  U.  8.  ▼.  DeBare,  512;  R.  t.  Dolan* 
611-2;  a  ▼.  Schmidt,  612-3. 

to  escape  of  prisoner  of  war,  R.  t.  Martin,  76. 
*     ■  as  defense  to  Isrceny,  899-444,  if  122-\34. 

to  robbery  to  get  reward  offered  for  conylction  of  robber,  McDanlel*8  Case,  74-75. 

to  taking,  as  defense  to  larceny,  8.  ▼.  Williams,  76-7 ;  8.  t.  Hall,  78. 
CONSPIRACY,  In  general,  184-206,  §  61. 

union  of  two  or  more  essential  to,  8.  t.  Setter,  82. 

not  merged  in  completed  larceny,  S.  t.  Setter,  82. 

of  employees  4o  strike,  C.  t.  Hunt,  190-4 ;  8.  t.  Donaldson,  194-8. 

to  assanlt,  S.  ▼.  Pnlle,  17-18. 

to  boycott,  B.  ▼.  Olidden,  198-9 ;  Cramp  y.  C,  199-200 ;  8.  T.  Van  Pelt,  200-206. 

to  commit  adultery,  whether  criminal,  8.  t.  Butler,  178^^. 

to  conTlct  of  robbery,  R.  t.  McDaniel,  216-6. 

to  procure  crime  for  reward  of  conylction,  McDanlel's  Case,  74-6. 

to  seduce,  criminal  at  common  law,  R.  y.  Delayal,  66-6 ;  Smith  y.  P.,  189-190. 
CONSTITUTIONAL  LAW,  act  not  an  offense  at  time  committed,  U.  8.  y.  Fox,  6-8. 

bigamy  statutes  restraining  religious  freedom,  Reynolds  y.  U.  8.,  91-8. 

constitution  paramount,  1. 

crime  without  Intent  may  be  by  statute,  C.  y.  Waite,  19. 

denying  women  right  to  yote  not  yiolation  of  14th  amendment,  U.  8.  y.  Antbonj, 
186. 

federal  Jurisdiction  of  local  matters,  U.  8.  y.  Dewitt,  p.  6. 

former  jeopardy,  306-320,  §  91-2. 

oleomargarine  law  yalid,  Powell  y.  Pennsylyania,  20. 

law  requiring  license  of  physician  yalid,  P.  t.  Phippin,  20. 

yalldity  of  state  statutes  as  to  shore  fisheries,  C.  y.  Manchester,  276-7 ;  Manchastsr 
y.  Massachusetts,  277-9. 

yalldity  of  statute  punishing  death  from  Injury  elsewhere,  Tyler  y.  P.,  296-6. 
CONSTRUCTIONS.     See  8tatutobt  Constbuction. 
CONSTRUCTIVE  INTENT.    See  Intent. 

CONSTRUCTIVE  PRESENCE,  by  principal,  Breese  y.  S.,  268-4. 
CONTEMPT,  in  general,  691-97,  §  218. 

CONTRIBUTORY  NEGLIGENCE,  no  defense  to  crime,  69-61,  §  23. 
CORPORATIONS,  conspiracy  to  control  offices  of,  by  fraudulent  means,  8.  y.  Bumham, 
187-9. 

criminal  liability  of,  C.  v.  Proprietors,  etc.,  110;  C.  v.  Pulaski,  etc.,  110-11;  8..  T. 
Passaic  Agr.  See.,  111. 

liability  of  stockholdeni  and  officers  for  embezzlement,  S.  y.  Kusnlck,  604-6. 
CORPSE.    See  Dkad  Bodies. 
CORPUS  DELICTI,  proof  of,  362-368,  S  108. 
COUNTERFEIT,  coins,  mere  intent  to  pass,  R.  y.  Sutton,  21-2 ;  R.  y.  Heath,  23. 

obtaining  dies  through  innocent  agent,  R.  y.  Bannen,  261-2. 

passing  through  Innocent  agent,  C.  v.  Hill,  250. 
COURTS,  clyll  and  martial,  jurisdiction  of,  U.  S.  y.  Clark,  8. 

state  and  federal,  comparative  jurisdiction,  8-20. 

contempt  of,  in  general,  591-97,  |  213. 

statutory  crimes,  jurisdiction  of,  C.  y.  Leach,  9-10 ;  C.  y.  Knowlton,  10-11. 
CRIME,  definition  of,  21,  21-88. 
CRIMINAL  ACT,  must  be  criminal  at  the  time  and  until  punishment,  8  13. 

no  crime  without,  §  10. 

in  general.  Chap.  IV. 
CRIMINAL  CONVERSATION  with   married  woman.  Reap.   y.   Roberts,  14.     See  also^ 

Adultbbt. 
CRIMINAL  INTENT,  85-177.  Chap.  III.     See  also,  Intbnt. 
CRIMINALITY,  test  of,  C.  v.  Randolph,  16. 
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CBOFB,  irUIa  trowlnx.  not  inbject  of  Ikrccnr,  Hollr  t.  B.,  4Se-T ;  EL  r.  Falv.  WT. 
CDB8INQ,  In  lenaral,  seS-TO,  |  ISB. 

CDBIODZ   dlaUnculilicd   Irom   poueulon   for  pnrpoM   of   lancuy,   400-408.   410-410, 
H12T.  ISO- 

DBAD  BODIES,  eipoaliu  wltbouC  barlAl,  Kuiftvu'4  Cue,  S4. 
■traUns  shroDd  from  after  tiaiiat,  468. 

■mtawfnl  dlslntenneiit  of,  C.  t.  Maralull,  80-6. 

or  moUrc,  ua  defenn,  B.  t.  BIiBrpe,  CK>-1. 
DBADLY  WEAPON,  accident  from  DegllKeiit  dm  of,  «■  muulanghter,  B.  r.  Bamptoo, 
367  ;  Anon.,  867-8 ;  S.   T.  Hardle,  SOS-O. 

death  from  ptinlgtunent  wttb,  la  manlec,  Qrej'a  Caae,  843. 

kllUnc  witb.  ■•  mardar,  C.  v.  Bogera.  840. 
DBATH,  direct  proof  at,  required  In  mardBC,  862-8,  |  108. 
DBBTS,  llabltltj  for  embeuleuent,  falllnK  to  pa?.  P-  t-  Ham,  002. 
DBCOY,  Indnclnc  crime,  •■  defeiue,  |  ST;  BKglnKtoa'i  Cue,  TS-81  B.  t.  Martin,  70; 
WUIIamg  T.  a.,  70-7;  Connor  t.  P.,  71-8;  Lore  t.  P.,  78;  a.  r.  Hall,  78:  8.  t. 
Ablej.  78-0. 
DBBDS.  wbetber  lubject  of  lOFceny,  B.  t.  Wodr,  468 ;  E.  T.  Weat,  4B8;  B.  T.  Wiaiur, 

402. 
DBTBNBB,  Ol  cMUe,  «■  jDatiflable,  238-S48,  |  70. 

of  othen  «■  JoaUSable.  240-248,  I  72. 

of  propertj  u  JoaUflable,  243-246.  1  71. 

o(  aelf  aa  JuaUacftUon,  228-288,  1 0». 
DBLIBBBATION  b7  marderer  wUle  lutoilcated,  B.  T.  Tbomat,  146;  S.  V.  UeCantl,  UTi 

Hopt  T.  P.,  148-9. 
DBLIBIUM  TBBHBNB,   aa  dpteaae  to  crime.   U.   a.  t.  Drew.   148-4. 
DBUBNTED  PERSONS.  Uabllltr  tor  crime.  8.  T.  Btcharda,  141-2. 
DBTAINER.     See  Pohcibh  DwrimnB. 

DI8BARUENT,  of  atlomej  for  misconduct,  ei  parte  Boblnaon,  S08-7. 
DIBEIASB,  cODtrlbuUDS  to  death.  B.  t.  O'Brieti,  41-2  ;  B.  T.  Bew,  B&«l. 

Infecting  irlUi  aa  aaeault,  B.  t.  Clarence,  71-4. 
DI80BDBBLY  HOUSE.  In  general,  679-81.  i  202. 

liability  of  corporation  for  keeping,  C.  T.  PulaaU.  etc.,  110-111 ;  8.  V.  PmmIc  Agr. 
80c.,  111. 

married  woman,  llablllt;  tor  keeping,  112. 
DISTURBANCE.    See  Pnicn. 
D008,  obtaining  b;  falae  pretenae,  whether  criminal,  B.  v.  Roblnaoo,  B47. 

whether  aubject  of  larceny.  Muilaly  t.  p..  461-2. 
DBU08  n»ed  to  orercome  will  In  rape.   B.  v.  Camplln,   833 ;  C  T.  Barhe.  383-4 ;  Don 

Horan  t.  P.,  337-8. 
DBUNSHN  INSANITY.  V.  8.  T.  Drew.  148-4. 
DRUNKENNESS,  as  defenae  to  crime,  I4S-1S0,  |  B7. 

deceaaed,  debilitated  b;,  aa  defense,  B.  t.  Johnson,  87. 

dlpaomanla,  aa  detenae  to  crime  when  drank.  Choice  t.  8.,  144. 

Interconrae  while  woman  Inaenalble  from,   la  ra{ie,   B.  T.   Cwnplln,  SS3-S;  C-  T. 
Borke,  8S8-4. 

ponlihed  In  aplrltnal  courta.  B.  t.  Curi,  D4-6. 

prerenttDB  deliberation.  In  marder,  S.  t.  lohnaon,  844-0. 
DtTCEINOBTOOL.  Janiea  t.  C,  11-12. 

a  defease  to  crime.  117-125,  19  50-1. 
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BATS8DROPPING,  8.  ▼.  WUUamB,  11. 

BCCLESIASTICAL  COURTS,  Jnrlsdiution  of  In  Bngland,  Bm.  ▼.  Boberts,  14 ; 

▼.  C,  14-16;  Bell  ▼.  8.,  i6. 
BLBCTION,  conspiracy  to  defraud  In,  8.  y.  Bnmbam,  187-9. 

▼oting  twice  while  drunk,  McCook  y.  8.,  146-6. 

woman  YOtlng  In  Ylolatlon  of  law,  U.  8.  y.  Anthony,  135. 

corrupt  Totlng  at,  criminal  at  common  law,  C.  y.  Silsbce,  57 ;  C  y.  Callaghan,  57-S. 
BMBBZZLBMBNT,  In  general,  498-506,  S  152. 

conspiracy  to  embezzle  is  a  common  law  offense,  8.  y.  Buchanan,  1846. 

distinguished  from  larceny,  410-15,  ft  180. 

Indictment  for  recelYing  stolen  goods,  whether  supported  by,  C.  y.  Leonard,  514. 
BMBRACBEY,  in  general,  586-7,  S  211. 
ENGINB,  on  highway,  nuisance,  C.  y.  Allen,  578-4. 

BNOLISH  8TATUTBS,  enacted  before  settlement  are  common  law  here,  C  y.  Warren, 
9;  C  Y.  Leach,  9-10;  C.  y.  Knowlton,  10-11;  C.  y.  Chapman,  12-14.     See  also, 
Btatutbb. 
BNTBBING,  in  burglary,  874-878. 
BNTEY.    See  Fobcxblb  Bntbt. 
B8CAPB,  in  general,  585-6,  S  210. 

burning  jail,  to  effect  is  arson,  Luke  y.  8.,  888. 

consent  of  officers  to  detect  person  aiding  him,  E.  y.  Martin,  76. 

shooting  to  prevent,  when  Justiffable,  B.  y.  Dadson,  222 ;  Reneau  y.  8.,  228 ;  Head 
Y.  Martin,  228-4. 
BVIDBNCB,  sufficient  to  prove  death  in  murder  trials,  862-8. 

sufficient  to  prove  knowledge  that  goods  were  stolen,  514-15,  8  156. 

when  sufficient  to  prove  intent  in  burglary,  Piester  v.  B.,  887. 
BXCU8ABLB  ACTS,  218-248,  99  64-72. 
BXPLOSIVBSt  when  keeping  of  nuisance.  Anon.,  572. 
BXPOSURB,  indecent,  R.  v.  Curl,  54 ;  C.  v.  Sharpies,  66-7 ;  Anderson  y.  C,  14-6. 

to  injury,  liability  for,  214-8;  R.  v.  Burnett,  52,  968. 
BXTORTION,  attempt,  though  no  fear,  P.  v.  Gardner,  65-6. 
BXTRADITION,  in  general,  290-306,  9  90. 

"forgery"  under  treaty  with  Bngland  means  common  law,  ex  parte  Windsor,  521-2. 


FALSB  IMPRISONMENT,  in  general,  830,  9  99. 

liability  of  officer  transporting  criminal,  R  v.  Lesley,  218-9. 
FALSB  PRBTBNSES,  cheating  by,  in  general,  531-550,  99  168-175. 

getting  property  by,  not  a  common  law  offense,  C.  v.  Warren,  9. 

true  but  believed  to  be  false,  S.  v.  Asher,  24-5. 
FALSB  TOKENS,  defendant's  note  not,  C.  v.  Warren,  9. 

obtaining,  property  by,  when  criminal  in  general,  529-581,  9  167. 

what  is,  R.  V.  Jones,  529 ;  Resp.  v.  Powell,  580 ;  R.  v.  Lara,  580 ;  P.  v.  Bahcoek, 
530;  Middleton  v.  S.,  531. 
FBAR,  as  an  element  of  robbery,  488-490,  9  149. 

supplying  the  place  of  force  is  rape,  Don  Moran  v.  P.,  387-8. 

avoiding  consent  in  assault  with  intent,  R.  v.  Woodhearst,  69. 
FELONY,  what  is,  S.  v.  Setter,  82. 

FICTICTI0U8  NAME,  forgery  of,  criminal,  518-610,  9  161. 
FINDER,  larceny  from,  Quinn  v.  P.,  450-1. 

finding  and  converting  lost  property,  whether  larceny,  418-424,  9  182. 
FISH,  whether  subject  of  larceny,  S.  v.  Taylor,  464-5 ;  8.  v.  Shaw,  461. 
FISHBRIES,  at  sea  liability  for  violating  statutes  on,  C.  v.  Manchester,  276-7;  Man- 
chester v.  Massachusetts,  277-9. 
FIXTURES,  not  subject  of  larceny,  Langston  v.  8.,  468. 
FORCIBLE  DBTAINER,  in  general,  568,  9  181. 


TOPICAL  INDEX.  613 

FlOUBM  Runs  TO  PAOK  UHLBaB  OrXmUWMBM  IMDICATID. 

FOBCIBLB  EMTBY,  in  tftoeral.  552,  9  180. 

breach  of  peace  euentlal  to,  B.  t.  Bake,  51*2. 
not  Implied  by  **force  and  arma/'  B.  t.  Bake,  51-2. 
FOBFBITUUE  of  property  for  felony  was  common  law  rule,  bat  not  bo  bere,  Boston 

ft  W.  By.  Co.  V.  Dana,  79-81 ;  S.  v.  Setter,  82. 
FOBGBBY,  in  general,  518-527,  9S  159-165. 

by  seyeral  separately,  B.  v.  Bingley,  250-1. 

defrauding  one  intending  to  defraud  another,  B.  y.  Sheppard,  107. 
liability  for  larceny  for  money  obtained  by,  B.  y.  Prince,  429-80. 
made  in  one  state  and  uttered  In  another.  Jurisdiction,  Lindsey  y.  State,  288. 
through  Innocent  agent,  Gregory  y.  S.,  252. 
uttering  forgery,  627-528,  S  166. 
FOBGIVIN6,  forgery,  S.  y.  TuU,  65. 

rape,  C.  y.  Slattery,  65. 
FOBMBB  JBOPABDY,  in  general,  806-320,  (9  91-2. 
couYictlon  in  another  state,  C.  y.  Holder,  at  291. 
conYiction  or  acquittal  in  another  county.  Anon.,  286. 
court  martial  is  not,  U.  S.  y.  Clark,  116-7. 
when  charge  or  olfenses  are  diiferent,  315-32,  9  98. 
FOBNICATIONS,  in  general,  568,  9  104. 

not  common  law  olfense,  Bes.  y.  Boberts,  14 ;  Anderson  y.  C,  14-16 ;  Smith  y.  P., 

189-90. 
solicitation  to,  whether  criminal,  S.  y.  Butler,  179-80. 
FBAUD,  Impersonation  to  gain  intercourse,  whether  rape,  B.  Y.  Jackson,  834 ;  8.  y. 
Shepard,  834 ;  Wyatt  y.  S.,  334-5 ;  B.  y.  Barrow,  335 ;  B.  y.  Dee,  835-8. 
inducing  signature  by,  not  forgery,  C.  y.  Sankey,  520-521.    But  see  Gregory  y.  S., 

252. 
of  complaining  witness,  as  defense,  C.  y.  Morrill,  61-2 ;  B.  y.  Hudson,  62 ;  McCord 

Y.  P.,  62-3;  In  re  Cummins,  64. 
to  obtain  admission  supplies  place  of  breaking  in  burglary,  Johnson's  Case,  870; 
LeMott's  Case,  370 ;  Ducher  y.  S.,  370-1 ;  Nlcholls  y.  S.,  371 ;  C.  y.  Lowrey,  873. 
obtaining  by.  Is  larceny,  424-438,  9  133. 
supplying  place  of  force  for  assault,  B.  y.  Case,  69-70 ;  C.  y.  Stratton,  70-1 ;  B.  y. 

Clarence,  71-4. 
aYOldlng  the  effect  of  consent  In  assault,  B.  y.  Clarence,  71-4 ;  B.  y.  Case,  69-70 ; 
C.  Y.  Stratton,  70-1. 
FBIGHT,  liability  for  injury  resulting  from,  214-8,  9  83. 
FUGITIVE,  from  Justice  who  is,  Jones  y.  Leonard,  302. 

GAMB,  whether  subject  of  larceny,  B.  y.  Townley,  455-6 ;  Anon.,  459 ;  C.  Y.  Chace,  459 ; 

B.  Y.  Cheafor,  460 ;  Haywood  y.  S.,  461 ;  S.  y.  Shaw,  461. 
GAMING  HOUSES,  in  general,  579-81,  9  202. 

corporation   liable  for  keeping,  C.  y.  Pulaski,  etc.,   110-111 ;  S.  y.  Passaic   Agr. 

Soc.,  111. 
GAS  may  be  subject  of  larceny,  B.  y.  White,  404  ;  C.  y.  Shaw,  365-6. 
GOD,  act  of,  as  defense  for  omission  of  duty,  B.  y.  Bamber,  125-6. 
GOVEUNMk:NT,  offenses  against  administration  of,  in  general,  582-97,  Ch.  12. 

HABEAS  COBPUS,  when  it  lies  to  haYe  release  from  prison  for  contempt,  Murray's 

Case,  591 ;  ex  parte  Terry,  593-6 ;  ez  parte  Fish,  592. 
HEALTH,  odors  prejudicing  constitute  nuisance,  P.  y.  Detroit  White  Lead  Works,  574-5. 
HIGHWAYS,  blockaded  liability  for  stopping  in,  C.  y.  Brooks,  126. 

injuty  from  failure  to  repair,  liability  of  officer,  B.  y.  Pocock,  26;  B.  y.  Blch- 

ards,  51. 
obstruction  in,  is  nuisance,  B.  y.  Stephens,  571-2:  C.  y.  Allen,  573-4. 
swept  away  by  the  sea,  liability  for  not  repairing,  B.  y.  Bamber,  125-6. 
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BIBINQ,  to  steal,  ■  luceDf.  B.  t.  Peu,  424 ;  F.  T.  Bmltlk,  4ZT. 
BOHICIDH,  Id  ceneral,  S41-8S8,  H  lOS-108. 

JnrUdlctlon  to  ponlih  Injurr  at  on*  place  taking  pUc*  at  aaotber,  2n-M,  1  ST. 
Bm  alao,  HuKoaa,  Hamblaoohtbk.,  Josiifubli  Actiom. 
HOUSB,  larc«OT  Irom  482,  1  JCl. 

■nlBcleiil  tor  araon,  aeo,  |  119. 
HDBBAND  AND  WIFE,  death  of  wife  from  neflect,  8.  v.  Smitb,  BO-1. 

bsfband  cItIdb  diauae  to  wife,  lUblllt;  for  rape,  anaolt,  etc,  R.  t.  Claranee,  T1.4. 

balband  raUfylnK  receipt  of  itolen  Eooda,  B.  T.  Woodward,  510-11. 

Itablllt;  for  bnrnlus  hooM  of  tb*  otber,  Snjder  T.  P.,  SS2-8. 

Uablllt7  for  wife  beating,  8.  V.  Oliver,  219-220. 

married  women  liable  for  certain  Crimea,  marriage  ai  detesae,  |  48. 

wife  cannot  aCeal  from  bnabaod,  B.  t.  Kenaer,  449, 

IDIOTIi:,  lUbllltr  for  Crimea,  B.  t.  Blcbarda,  141-2. 

lOMOUANCB.     Bee  Mistau. 

IHFHUHONATION,  Intercoune  obtained  bj,  whether  rape,  B.  v.  JackMn,  884 ;  a  t. 

Sbepard,  SS4 ;  W;att  t.  8-,  8S4-B ;  B.  t.  Barrow,  836 ;  B.  t.  Dee,  SSe-a 
lUPOBSIBILITY  of  performance  of  crime  aa  defenae,  a  t.  Oreen,  208-S ;  Fostar  T. 
C,  208;  UcKlnnj  v.  S.,  208;  S.  T.  Jonea,  ZOS-10 ;  C  T.  McDonald,  210;  S,  T. 
Wllaon,  210-11 ;  R.  v.  Colllna,  211  2 ;  P.  T.  Jonea,  212 ;  P.  v.  Lee  Kaag,  318^4. 
of  performance  of  doty  as  defenae,  E.  i.  Bamber,  12G-S ;  C-  t.  Brooka,  12C 
IHPBISONUBNT,     Bee  FALaa  lupaiaoHHZHT. 
IHCBBT,  In  general,  G61,  |  ISO. 
INCBSTC0U8   MAKBIAOB,    attempt   to   commit  Dot    ibown   bj   aendinc  for  prtMlMr. 

P.  Y.  Murray,  206-7. 
INDICTUllMT.   alleBBtlOD   of  ownership  In   burglary,  Jone  *  Longnan'a  Caae,  STS. 
for  attempt  to  commit  altempt,  U  bad,  8.  v.  Balea,  CST. 
for  recdTJng  atolea   gooda,  Decenary   to  name  tblef,  B.  T.   !*«•,  BlB-fl;  Lerl  t. 

8.,  B16-7, 
for  recelTing  stolen  goods  and  proof  that  they  were  enbesaled,  C  t.  Leonard,  B14. 
necessltj  of  alleglnK  intent,  C.  t.  Heraey,  102. 
Tarlance  aa  to  natnre  of  property  stolen,  C.  ▼•  Clair,  8184. 
variance  aa  to  ownership  In  larceny,  P.  t.  McOowan,  817. 

variance  In  proof  of  principal  In  first  or  second  degree,  Wllllama  v.  S-i  266 ;  Doan 
V.  B.,  2Ba-6. 
INTANT,  age  as  defense  to  crime,  13S-141,  |  BO. 

allowing  In  billiard  hall,  mistake  as  to  age,  etc.,  Stem  v.  S.,  181-2;  8.  v.  Probaaco, 

182. 
command  by  mother,  as  defenae,  C.  v.  Blchmond,  IIB. 
sale  of  liquor  to,  by  bartender,  liability  of  keeper,  Morae  v.  B.,  B9. 
•  voting  in  Ignorance  of  age,  Oordon  v.  B.,  lSO-1. 
INFOKMEB'S  REWAKD,  conspiring  for.  McDsnlels  Caae,  74-5. 

INJUBY,  as  proximate  and  remote  result,  liability  for,  B.  T.  Johnson,  87 ;  B.  v.  BeiBStt, 
87-8;  C.  V.  Hackett,  88-9;  B.  v.  Bantley,  40;  P.  v.  Cook,  40-1;  Buh  T.  C,  41: 
B.  V.  O'Brien,  41-2:  P.  t.  Lewis,  42-4:  C.  v.  Campbell,  44-5;  Taylor  v.  8.,  4fr4i 
Beatty  v.  Glllbanks,  40-7. 
INSANITY,  as  defense  to  crime,  150-177,  |  B8. 

burden  of  proof  Id,  B.  v.  Lawrence,  173-4  ;  P.  v.  Qarbntt,  1T4-S ;  Davia  T.  U.  &. 

176;  Hornlsh,  167. 
Irresistible  Impulse,  danger  of  test,  B.  v.  Haynei,  156'6 ;  VlMiagan  v.  P.,  lSV-7. 
Is  a  question  of  fact,  oot  of  law,  Parsons  v.  S.,  at  pp.  168-70. 
kinds  of.  P.  V.  Pine.  168-4. 

moral  obliquity  Is  not,  ODlteaa's  Csse.  162 :  Parsona  v.  8.,  171. 
McNaghteo'a  Case  criticised  Id  Parsons  v.  B.,  p.  164,  171. 
nature  of  a  delusion,  Oultean's  Case,  160-1. 
partial  Insanity  no  defeDK,  Quitcau'a  Case,  at  p.  167. 
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INSANITY— Continued. 

proof  of,  by  absence  of  motive,  R.  ▼.  Haynes,  155-6.  i 

proofB  of,  Qultean'e  Case,  158. 

light  and  wrong  test,  McNaghten's  Case,  150-2;  C.  ▼.  Bogera,  152-8. 
INSTRUCTION,  right  of  defendant  to  special,  as  to  Insanity,  Homlsh  t.  P.,  176-7. 
IN8URANCB,  burning  to  get,  whether  arson,  Isaacs  Case,  887. 

conspiracy  to  obtain  ondue  amount,  C.  ▼.  Prlus,  190. 
INTBNT,  criminal  Intent  In  general.  Chap.  III. 

to  cheat.  In  general,  sufficient  In  forgery,  R.  y.  Hodgson,  524 ;  R.  ▼.  Shepi»ard»  107. 

must  exist  at  the  time  of  taking  to  be  larceny,  468-76,  8S  141-2 ;  U.  S.  ▼.  Fox.  7-& 

shown  by  act,  P.  y.  Jones,  212. 

specific  to  cheat  essential  to  false  pretenses,  549,  S  175. 

without  act  not  criminal,  R.  y.  Sutton,  21-22;  Reap.  y.  Malln,  22;  C.  Y.  MonN^ 
22-23 ;  Dugdale  y.  R.,  23 ;  Yoes  v.  S.,  23 ;  S.  v.  Wilson,  28-24 ;  S.  Y.  Asher,  24-0. 

criminal,  85-177,  Chap.  III. 

criminal  nature  of.  In  general,  R.  v.  Tolson,  85-9. 

criminal,  specific,  preyented  by  drunkenness,  P.  v.  Walker,  149-50;  Reagen  t.  &• 
150. 
INTERNATIONAL  LAW,  Jurisdiction  for  crimes  at  sea,  p.  270-0,  8  86 ;  U.  8.  T.  Smith, 
4-6.     See  Bztraoition. 

right  to  try  for  one  offense  on  extradition  for  an  other,  Ker  y.  Illinois,  802-4. 
INTOXICATING  LIQUORS.     See  Liquob  Law^  Dbunkbnmbbs. 
INVITATION,  of  prosecutor,  as  defense,  8  29. 


JAILER,  liability  for  assault  by,  S.  y.  Roseman,  222. 
JEOPARDY,  former  as  defense,  306-332,  88  91-8. 
JOINING  counts  for  different  offenses,  P.  y.  Abbott,  88. 
JURISDICTION,  depending  on  locality  of  crime,  269-299,  81  85-0. 
of  state  and  federal  courts,  respectlyely,  8-20. 
to  reYlew  contempt  proceedings,  Murray's  Case,  591 ;  ex  parte  Flsk,  502 ;  ex  pArts 

Terry,  593-7 ;  ex  parte  Robinson,  597-8.      See  also,  Coubts. 
JURY,  right  of  court  to  discharge,  without  yerdlct,  U.  S.  y.  Peres,  809;  P.  Y.  PUnti 

310;  C.  Y.  Cody,  310;  Simmons  y.  U.  S.,  310-11;  S.  y.  Parker,  811. 
JUSTICE  AND  AUTHORITY,  offenses  against  public  In  general,  582-07,  Chap.  13. 
JUSTIFIABLE  AND  EXCUSABLE  ACTS,  218-248,  88  64-72. 


KIDNAPING,  in  general,  880-881,  8  100. 

to  bring  to  trial,  as  defense,  Ker  y.  Illinois,  302-4 ;  Mahan  y.  Justice,  804-6. 
KNOWLEDGE,  of  falsity  of  pretense  by  prosecutor,  582-4,  8  169. 


LAND.     See  Real  Pbopebtt,  Landlobd  and  Tenant^  Debds^  Labcbnt^  TSBSPAfla. 

LANDLORD,  title  to  goods  found  on  land,  R.  y.  Rowe,  449. 

LANDLORD  AND  TENANT,  when  liable  respectlYely  in  arson,  R.  y.  Harris,  801-2; 

Holmes  Case,  390-1 ;  R.  y.  Breeme,  392 ;  Gowen's  Case,  892. 
LARCENY,  in  general,  894-484,  88  122-45. 

caption  whether  shown  by  bringing  stolen  goods  from  another  state,  286-294,  8  88. 

consent  as  defense,  Williams  y.  S.,  76-7 ;  S.  y.  Hull,  78. 

taking  OYerpayment  made  by  mistake  is,  C.  y.  Hays,  500-501. 
LARCENY  FROM  THE  HOUSE,  in  general,  492-498,  8  151. 
LARCENY  FROM  THE  PERSON,  in  general,  490-2,  8  140. 

whether  homicide  to  preYent,  Justifiable,  R.  y.  Compton,  224-5 ;  Story  y.  8.,  226-8. 

supposed  right  to  property  as  defense,  R.  y.  Hall,  137 ;  C.  y.  Stebblna,  187-8. 
LBQISLATURE,  punishing  members  of,  for  contempt,  Murray's  Case,  691. 
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In  jpeneral.  550,  S  184. 

«  oMBinoa   law  crime,  C.  ▼.   Chapman,   12-14. 

liability  of  publisher  If  Ignorant  of,  K.  v.  Aimon,  262. 

obscene,  Dugdalc  y.  R.,  23 ;  R.  y.  Read,  54 ;  R.  y.  Curl,  54-5 ;  C.  y.  SharplesB,  66-7. 
LICENSE,  as  defense  to  nuisance,  K.  v.  Cross,  570. 
LIQUOR  LAW,  bartender  liable  if  no  license,  C.  y.  Hadiey,  114. 

falling  to  keep  saloon  closed,  P.  y.  Rody,  103-5. 

liability  of  principal  for  nnautborised  sale  by  bartender,  P.  t.  Parki,  882. 

liability  of  married  woman  fDr  aelling  U^nora,  C  y.  Vtdtj,  US. 

llQaor  supposed  not  to  be  intoxicating,  C.  y.  Boyalon,  182. 

local  option  election  before  trial,  Wheeler  y.  8.,  36-7. 
LIQUOR,  person  buying  is  not  liable  for  iB4acing  sale  of,  C.  y.  WUUrd,  180-1. 

prolilbition  statute  constitutional,  Monfer  y.  Kansas,  19-20. 

rmtiflcatlon  of  bartender's  sale  to  minor,  Morse  y.  B.,  89. 

repeal  of  second  law  by  amendment,  S.  T.  Parker,  83;  8.  y.  Wllltams,  87;  8.  t. 
Wheeler,  86-7. 

selling  by  agent  supposing  principal  has  license,  8.  y.  Chsstain,  105. 

selling  liauor  to  minor  supposed  to  be  of  age,  8.  y.  8asse,  182-8. 

selling  liquor  to  slaye  supposed  to  haye  authority,  8.  y.  Prisnell,  108. 

selling  liquor  without  license,  8.  y.  Wray,  34. 

yiolatlon  of  letter  of  law  only  not  criminal,  8.  y.  Wray,  34.  8ee  also,  DBUNKainnas. 
LOCAL  OPTION  election  before  trial,  Wheeler  y.  8.,  36-7. 
LOCALITY  OF  CRIME,  affecting  Jurisdiction,  269-286,  ||  85-9. 
L08T  PROPERTY,  larceny  of,  418-424,  9  132. 
LOTTERY,  place  to  sell  tickets,  not  gaming  house,  P.  y.  Jackson,  58. 

selling  tickets  in,  not  keeping  gaming  house,  P.  y.  Jackson,  58. 

unauthorized,  a  public  nuisance,  P.  y.  Jackson,  63. 
LUCRI  CAUSA,  not  essential  to  receiying  stolen  goods,  R.  y.  Richardson,  506;  G.  T. 
Bean,  506-7. 

whether  essential  to  larceny,  483-5,  9  145. 


MMU,  331-2,  9  101. 

MAIMING  SELB\  to  beg,  criminal,  Wright's  Case,  66. 
,|iAINTBNANCK.  defined.  551. 

MALICE  AFORETHOUGHT,  defined,  R.  y.  Sterne,  349-50. 
MALICE.  In  murder,  defined,  C.  v.  York,  344-5;  R.  y.  Sterne,  849-50. 

Implied  from  intent  to  kill  a  different  person,  S.  y.  Smith,  97 ;  C.  y.  Mink,  97-8. 

implied  striking  one  with  Intent  to  strike  another,  R.  y.  Latimer,  108;  Mc<3ehss 
y.  S.,  109. 

whether  a  conclusion  of  law  or  fact,  R.  y.  Faulkner,  at  p.  100 ;  C  ▼.  Walden,  105-6ii 
MALICIOUS,   distinguished  from  willful,  C.  y.  Walden,  105-6. 

whether  knowingly  giying  wife  gonorrhoea  Is,  R.  y.  Clarence,  71-4. 

burning  to  constitute  arson,  Isaac's  Case,  387 ;  Luke  y.  S.,  388. 
MALICIOUS  MISCHIEF,  in  general,  550,  9  175a. 

breaking  window  with  intent  to  injure  man,  R.  y..  Pembliton,  107-8. 

duress  as  defense,  R.  y.  Crutchley,  118. 

entry  to  disable  horse  not  felony  and  so  not  burglary,  Dobb's  Case,  886. 

horse  killed  in  attempt  to  shoot  rider,  is  not,  R.  y.  Kelly,  105. 

meaning  of  ''willfully  and  maliciously,"  C.  y.  Waldon,  106-6. 

not  shown  by  wanton  destruction  of  building,  Kilpatrick  y.  P.,  48-9. 

setting  lire  with  supposed  right  to  do  so,  R.  y.  Twose,  138. 

shown  by  wanton  and  cruel  killing  of  cow  or  horse.  Res.  y.  Teischer,  47-8;  P.  T« 
Smith,  48. 

specific  intent  must  be  proyed,  R.  y.  Pembliton,  107-8 ;  R.  y.  Kelly,  106. 
MALPRACTICE,   criminal    liability  of   physician   for,    R.   y.   Williamson,   859;   B.   T. 
Thompson,  359;  R.  y.  Chamberlin,  360;  S.  y.  Hardlster,  860. 
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MALTREATMENT,  contributing  to  death,  as  defense,  C.  y.  Hackett,  88-9 ;  P.  t.  Gook, 

40-1 ;  Bnsb  t.  C,  41 ;  R.  y.  Rew,  59-80 ;  R.  Y.  Holland,  80. 
MALUM  PROHIBITUM,  intended,  furnlsblng  constrnctiYe  intent,  C.  y.  Adams,  99-9; 

Bstell  Y.  8.,  90. 
MANDAMUS,  to  reinstate  attorney  disbarred  for  contempt,  ex  itarte  RoMasoBt  696-7. 
MANSLAUGHTER,  in  general,  p.  860-882,  H  106-7. 

death  caused  by  negligent  switchman,  S.  y.  O'Brien,  27;  B.  y.  Smith,  27«>8i. 

death  from  defect  In  highway,  R.  y.  Pocock,  28. 

open  mine  shaft  causing  death,  R.  y.  Hughes,  28-7. 

death  of  wife  from  exposure,  S.  y.  Smith,  80-1. 

explosion  of  gas  In  mine,  R.  y.  Haines,  25-8. 

explosion  of  fireworks  material,  R.  y.  Bennett,  37-8.  • 

in  kicking  out  adulterer.  Wild's  Case,  289-40. 

neglecting  medical   treatment,    "Peculiar  People,"   R.   y.   Wagstaffe,  28-9;   B.  Y« 

Downs,  29-30;  R.  y.   Morby,  38. 
neglecting  grandchild,  R.  y.  NichoUs,  28. 
neglecting  helpless  aunt,  R.  y.  Instan,  81-2. 

in  preYentlng  Illegal  arrest,  Crelghton  y.  C,  285 ;  Jones  Y.  8.,  286-8 ;  Cook's  Caas^ 
238-9;  R.  y.  Thompson,  851-2. 
MARRIED  WOMAN.     See  Adultekt^  Husband  and  Wifi. 
MASTER  AND  SERVANT.     See  Agency. 
MAYHEM,  831-2,  §  101 ;  maiming  self,  Wright's  Case,  88. 
MEDICAL  ATTENDANCE,  statute  on,  R.  y.  Downes,  29-80. 

MEDICAL  TREATMENT,  "Peculiar  People"  neglecting,  if  death  results,  R.  y.  Wag- 
staffe, 28-29;  R.  Y.  Downes,  29-80;  R.  y.  Morby,  88. 
MERGER,  89  30-32. 

of  greater  and  lesser  crimes,  Boston  ft  W.  R.  R.  Co.  Y.  Dana,  79-81 ;  P.  y.  Abbott; 

83. 
of  tort  and  crime,  Boston  ft  W.  R.  R.  Co.  y.  Dana,  79-81;  Williams  y.  Dicken- 
son, 81. 
MIDWIFE,  liability  for  manslaughter,  R.  y.  Williamson,  869;  S.  Y.  Wlnthrop,  880; 

S.  Y.  Hardister,  880. 
MILITARY  AND  NAVAL  SERVICE,  criminal  liability  for  obedience  to  commandi  Ih, 

U.  S.  Y.  Jones,  115 ;  Memo.  115,  Riggs  y.  S.,  116-6 ;  U.  S.  T.  Clark,  118-7. 
MINORS.  See  Infants. 
MISCEGENATION,  561,  §  189. 

MISDEMEANOR,  all  parties  liable  as  principal.  Ward  y.  P.,  264 ;  Baker  Y.  S.,  264-66 ; 
Williams  Y.  S.,  257. 
distinguished  from  felonies,  S.  y.  Setter,  82. 
MISFEASANCE,  of  duty,  when  criminal,  99  Ht  63. 
MISPRISON  OF  FELONY,  585.  9  209;  Wren  y.  C,  258. 
MISTAKE,  as  to  right  to  property,  as  defense,  to  larceny,  466-7,  9  140. 
taking  OYerpayment  made  by,  whether  embezzlement,  C.  y.  Hays,  501. 
taking  OYerpayment  made  by,  whether  larceny,  R.  y.  Middleton,  439-448;  416-8; 

9  131. 
taking  property  by,  whether  larceny,  R.  y.  Riley,  470. 
MISTAKE  OF  FACT,  as  defense  to  crime,  126-134,  9  53. 
defense  to  rape,  R.  y.  Tolson,  85-89. 

rendering  attempted  crime  impossible,  whether  defense,  C.  y.  McDonald,  210 ;  8.  Y. 
Wilson,  210-1 ;  R.  y.  Collins,  211-2 ;  P.  y.  Jones,  212 ;  P.  y.  Moran,  212-8 ;  P.  y. 
Lee  Kong,  213-4. 
MISTAKE  OF  LAW.  as  defense.  134-138,  9  54. 
MISTREATING  WOUND,  resulting  In  death,  liability  of  assailant,  S.  y.  BanUey,  40 ; 

C.  Y.  Hackett,  38-9 ;  P.  y.  Cook,  40-1 ;  R.  y.  Holland,  80. 
MORALS,  conspiracy  to  debauch  public,  criminal,  S.  y.  Buchanan,  184-8. 
olTenses  against  in  general,  558-570,  Chap.  11. 


DIGEST  OF  CRIMINAL  LAW  CASES. 


public  coorti  ara  gnardlaiu  of  pabUc,  and  cormptloii  ot,  crtHlaal.  E.   t.   Cart, 
S4-B :  B.  T.  Dalaral,  DO-fl ;  B.  T.  Staarpka,  H-T ;  Bdl  T.  &,  IC 
HOTITS,  abaanea  of,  ai  proof  of  Inaanltf,  B.  t.  HaTnaa,  16S-V. 

diatinfnlahed  from  crmuul  Intent,  »0-»*  ;  B.  v.  Ot«n,  80 ;  B.  T.  Slurpc,  SO-1 ; 
Baynolda  t.  U.  B.,  01-8 :  V.  S.  j.  Hannoa,  9M. 
HDBOBB  Id  gaomO.  841-S60,  1 104. 

aaaanlt,  wltli  intant  to.  B.  t.  Ba)4  IOC ;  Carter  t.  B.,  106. 

by  married  woman,  llabllltr,  Bibb  t.  B.,  118.4. 

bj  wilfollr  ezpoalng  to  danger  ttom  dlaeaae,  CaatcU  *.  Bambridgc.  21B ;  B.  *. 
Qteanwood,  218. 

MUdUtlon  to  commit,  C.  t.  Bandolph,  IS. 

tliroD«b  Innocent  acent,  Vaoi  Caae,  240-50 ;  memo.  SM ;  B.  t.  Ulchad,  S61. 

wltk  da«dl7  weapon  wbllc  InloilcBted,  p.  v.  Bogera,  144-B ;  PeatsDn'a  Caae,  146. 

aa*  HAHSLiiraHm. 

HBCBSSITY,  aa  defence  to  crime,  117  et  aeq.,  |  SI. 

mBOLIOBNCB,  accidental  killing:  of  woman  bj  bo;  aboved  Into  atrect,  B.  t.  Brvoe,  IM. 
eontrlbntory,  of  atranger,  no  detanae,  B-  t.  Bennett,  87-&. 
deatta  from  carelca*  rifle  practice,  K.  t.  Salmon,  101. 
liianalMghter  from,  867-802,  |  lOT. 

rMDlUng  In  death,  criminal.  B.  t.  Oonld,  25 ;  B.  t.  Friend,  25 ;  B.  t.  Halnea,  3S4  ; 
B.  r.  Lowe,  20 ;  B.  t.  Pocock,  26 ;  R.  t.  Hnghea,  27 ;  8.  r  O'Brien.  27 ;  B.  t. 
Bmlth,  27.8;  B.  t.  Nicholla,  28 1  B.  t.  WagBtaS^  28-6;  B.  t.  Downaa.  a»40 : 
B.  T.  Bmltta,  30-1 ;  Anderaon  T.  B.,  82-8 ;  B,  T.  Inftan,  81. 
raanltlng  In  death  In  drMng  faMer  tban  ordloanee  pomlta,  C  t.  Adama^  M4 ; 
Batall  T.  B.,  69. 
HIQHT-TIMB,  what  la  In  borglary,  S.  t.  Bancroft,  S85. 

proof  of  entrj  In,  a.  t.  Bancroft,  SS6 ;  P.  t.  Dnprae,  SBS-fl. 
NOISBS,  a«  breach  of  peace,  C.  t.  Taylor,  562-8. 

conatltutlng  nnlaance,  R.  t.  Smith,  SIS ;  B.  t.  Uojd,  01. 
HOnCB  of  faulty,  aofllclent  to  convict  of  falae  pretenaea,  682.4.  |  IM. 

that  gooda  received  were  atolen,  514-6.  1 1C6. 
NUiaANCB,  In  genera],  670-581,  H  196-208. 

corporation  liable  for  keeping,  C.  t.  Proprietora,  110. 

one  act  canalng  lit  la  not,  C.  t.  Wing,  52. 

atagnant  pond  dellling  the  air,  when  public,  C.  t.  Webb,  SO. 

tln-ahop  near  Inn,  a  nnlaance,  B.  t.  Lloyd,  51. 

whether  public  caraing  la,  C.  t.  Unn,  669-70. 

OBSCBNH  eipoenre  of  penon  criminal,  Eanavan'a  Caae,  S4;  B.  t.  Cwl,  M-5;  C.  t. 
Bharpleaa,  00-67. 
langnaKC.  In  geoeral,  668-70,  |  190. 

In  public,  criminal,  Bdl  v.  B.,  16. 
prints.  Intent  to  pobllah,  not  criminal,  Dngdale  *.  R.,  28. 
publlahed,  criminal,  C.  t.  Bbarpleaa,  06-B7. 
aent  through  mall,  tl.  B.  t.  Harmon,  08-4. 
OBTAININQ.  by  falae  pretense  and  tokena,  529-550,  H  167-76. 
ODOB8,  conatltntlng  pobllc  nnlaance,  S.  t.  Saater,  076-6;  C.  t.  FarTj,  070-7;  C.  r. 

Miller,  677-6;  P.  t.   Detroit  White  Lead  Worka,  574-6. 
OrSlCB,  Crimea  nlatlnK  to,  582,  }  205. 

OfTlCBB,  bomlclde  In  realstlns  la  mnrder,  Tong'a  Caae,  842. 
Obatmcting  In  general,  6823,  1  20S. 
erimea  by.  In  general,  682,  g  206. 

UablUtr  for  neglect  of  dnty  (conatable),  Crontherl  Caae,  S8. 
not  liable  for  acta  In  dlacbarge  of  dn^,  1  60. 
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OFFICER— GonUnued. 

mlBcondnct  in  office,  criminal,  C.  v.  SlUbee,  57;  C.  y.  Callaghan,  67-8. 
when  Jnstlfled  In  taking  life  to  avoid  escape,  R.  ▼.  Dadaon,  222;  Benean  ▼.  8.» 
228;  Head  y.  Martin,  228-4. 
OFFICIAL  ORDER,  and  duty  as  defense,  8  49. 
OUDOMAROARINB  law,  valid,  Powell  v.  Pennsylvania,  20. 

supposed  to  be  batter,  as  defense,  8.  v.  Ryan,  184. 
OPINION,  matters  of,  not  false  pretense,  R.  v.  Bryan,  587-9;  Jackson  v.  P.,  589;  & 

V.  WUkerson,  540;  P.  v.  Jacobs,  541-2. 
ORDER,  by  superior  as  defense  to  crime,  8  49. 
ORDINANCE,  liability  for  stopping  In  street  In  violation  of,  C.  v.  Brooks,  120. 

limiting  speed,  liability  for  violation.  If  Injury  results,  C.  v.  Adams,  98-9;  Estell 
V.  8.,  99. 
OWNERSHIP  as  defense  to  larceny,  447-451,  8  186. 


PARENTAL  AUTHORITY,  as  excuse  for  crime,  8  66. 
PARTIES  TO  CRIME,  In  general,  249-268,  Chap.  5,  88  73-88. 
absent  principal,  to  forgery,  C.  v.  Ray,  524-5. 

felon  arrested  Is  not  liable  for  later  murder  by  comrade,  R.  v.  Jackson,  848-4. 
liable  only  for  acts  within  scope  of  design,  261-6,  8  81. 
liability  for  unexpected  consequences,  268-6,  8  82. 

of  servant  letting  In  burglar,  Cornwal's  Case,  884. 
whether  receiver  of  stolen  goods  Is  principal  or  accessory,  8.  v.  Ives,  515-6;  Levi 

V.  8.,  616-7. 
all  engaging  In  rifle  practice  liable  for  death  from  shot  of  one,  though  no  proof 

of  which,  R.  V.  Salmon,  101. 
each  liable  for  acts  of  those  In  concert,  R.  v.  Swlndall,  60. 
liability  of  one  furnishing  poison,  for  death  of  person  not  Intended,  Saunders 

Case,  94-6;  Oore*s  Case,  96-7. 
only  liable  for  acts  of  those  in  concert,  C.  v.  Campbell,  44-5. 
abandonment  as  defense,  266-8,  8  88. 
PARTNERS,  liability  for  embesslement  from  firm,  8.  v.  Kusnlck,  504-6. 
PEACE,  breach  of,  552,  8  180. 

scaring  family  by  shooting  dog  on  porch,  Henderson  v.  C,  58. 
by  shooting  wild  goose,  giving  woman  fit,  C.  v.  Wing,  52. 
assault  justified  in  restoring,  224,  8  67. 
disturbance  of  by  Salvation  Army,  Beatty  v.  Gllbanks,  46-7. 
killing  one  attempting  to  restore  is  murder,  R.  v.  Tomson,  842-848. 
oifenses  against,  551-7,  Chap.  10. 
"PECULIAR   PEOPLE,"   medical   treatment,   R.   v.   WagstalTe,   28-29;   R.   v.  TMnwnm, 

29-80;  R.  v.  Morby,  88. 
PERJURY,  in  general,  587-90,  8  212. 
PERSON,  oifenses  against,  328-368,  Chap.  7. 

larceny  from,  in  general,  490-2,  8  140. 
PHTSICIAN,   death  from  failure   to   employ,  criminal,    R.   v.   WagstalTe,   29;   B.   v. 
Downes,  29-80. 
fault  of  contributing  to  death,  as  defense,  C.  v.  Hackett,  88-9 ;  S.  v.  Bantley,  40 ; 

P.  V.  Cook,  40-1 ;  Bush  v.  C.,  41 ;  R.  v.  Rcw,  59-60 ;  R.  v.  Holland,  60. 
liability  for  negligent  manslaughter,  R.  v.  Williamson,  859 ;  C.  v.  Thompaon,  869 ; 

R.  V.  Chamberlin,  859-60;  8.  v.  Winthrop,  360;  8.  v.  Hardlster,  860. 
liability  for  inoculating  small-pox  and  exposing  public  to,  R.  v.  Burnett,  52. 
requiring  license  of,  constitutional,  P.  v.  Phlppin,  20. 
PICK-POCKET,  liability  for  attempt,  if  pocket  empty,  C.  v.  McDonald,  210;  8.  T. 
Wilson,  210-1.;  R.  v.  Collins,  211-2;  P.  v.  Jones,  212;  P.  v.  Moran,  212-8. 
liability  for  drowning,  Fray's  Case,  861. 
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PICTUHK8,   not  subject  ot  toTStrj,  B.  T.   ClOH,  S2B. 

obBCCiM,  pobllatied,  cdmlnal,  C.   T.  SbariilaM.  SO-T. 
PIRACY,  In  Kcaerftl,  6»B. 

deflned  and  dlieiuHd,  U.  B.  t.   Bmltb,  4-4. 

command  ot  aupcrior  aa  defenae,  U.  8.  t.  Jodm,  US. 

PLBADINU.    H««    INDICXKIMT. 

PLBDOED  U00I)8,  larcenj   bj  owner,  Anon.  441;   R.   y.  WllUnaou,  44T-B ;  Aduna  T. 

B..  441)  SO  1   HeuiT  t.  a,  46). 
PLBDOINQ    ANOTHEB'B   PROFUBTY,    Wltb   Intent  to   natore,  larccn?,   R.   T.   TrcbU- 

cock.  48S-8 ;  B.  V.  Pbetbeon.  482. 
POLICU,  JuallOabla  UlUns  bf,  to  protect  aupetlor,  In  re  Neagle,  248. 

Ilabllltj  for  aaaault  Id  eonrae  ot  dut;,  a.  v.  Pnsb.  221-2;  Barua  v.  8.,  222;  & 
T.  Boaeman,  222. 
POLYOAUY.      Bee  BioiUT. 

POSTOFFICE,   mall   carrier  not   liable   for  embeulement  from  addreaaec,   Brewer  T. 
a.,  SOS-4. 

obacene  matter  In  malla,  U.  8.  t.  Uacmon,  93-4. 
PBBPASATION,  dlatlnsnlihed  from  attempt,  P.  t.  Uurraj,  206-T ;  U.  B.  t.  Stcffliena, 

201-8. 
PRB8ENCB  auffldent  takiag  from,  for  roUwrj',  486-88,  1  148. 
PBasUMPTION,  Of  criminal  iDtent  from  act,  C.  t.  Heree;,  102;  Harrlck  t.  8-,  102-8; 

P.  T.  Jonea,  212. 
FBBTBNBE,  cheaUng  b7  false.  In  general,  BSl  5S0,  |1  168-115. 

If  true.  DO  crlmlnallt]r,  &34,  (  170. 

wbBt  In  a  false.  S3S-G43,  )  ITl. 

when  falalty  evident  to  all,  Uabillt;  for  maklns,  C.  v.  Norton,  D34  ;  8.  t.  Bur- 
nett. S34  ;  Oik  t.  8,  G31. 
FBINCIPALB.     See  Aoenct,  PibtiBb, 
PRINT,   mar   be  iubject  of  torgerj.   C.  t.    Ra;,   G24-S. 
PRISON,  breach  ot.  In  general,  OSS  6,  |  210. 
PBIVILEOE.  agalDBt  self  Incrimination.  C,  t.  Wlllard,  ISO-l. 
PROCESS,   obtaining  entr;  bT.   la  bnrglarr.  Anon.,  366. 

obtaining  property  b;  fraudulent  use  ot,  la  lacceur.  Anon.,  424-G ;  Farr'i  Caae. 
42S. 
PROFANITY,  In  general,  G68-T0,  I  lOG. 
PROHIBITION   LAWS.  vaUd,   Uugler  T.   Kanaas,   10-20. 
PKOUISE.  false  not  a  false  pretense.  G3S-T,  ]  ITl. 

not  a  false  token,   P.  v.  Babcock,  6R0. 
PROPERTY,   what  abtalned  b;  false  pretense.  Is   criminal,  S46^S,  |  174. 

which   maj   be  snhject  of  larceny,  4G2-486,   l|   138-0. 
PROVOCATION,  adnltery  as,  Huolns's  Case,  3G2 :  Fry  t.  8.,  SS8 ;  Uaher  T.  P..  S9ft-7. 

affected   by  drnnkeoneH.    B,   *.   Thomas,   146 :   C.   T,   Hawkins.   146-7. 

bnrden  of  proof  of.  C.  v.  York.   S44-S. 

cooling  and  cooUdk  time.   S.   v.   McCants.  3S4-6 ;  Maher  v.  P..  SS6-7. 

Illegal   srreBt  ai,   Hngget'e  Case,   3S1 ;   R.  v.  Thomson,  301-2. 

menaclnK  arrest  as.    Jones  T.   S..  235-6. 

mere  words,  Morly'a  Case.  350-1 :  Fry  T.  8.,  SE8. 
PtmLIC  JOflTICR  AND  AUTHORITY,  offenses  sgslnst.  In  general.  B82-ST.  Chap.  12. 
PUNISHMENT,   barbsrons  common   law  not  adopted.   C.   T.   James,  11-12. 

by   Jailers   and   other  officers.   8.   t.   Pngb.   221-2  :  Bnms   T.    S..   222 ;   S.  T.   Boae- 
man. 222. 

by  master  with  deadly  weapon,  Oray's  Case.  342. 

by   parent,  when  Jngtlttable,   E.  ».  Orlffln,   219 :  Hlnkle  T.  8.,  210. 

by  teacher,  when  Jnatlflalile,  220:  Heritage  *.  Dodge,  220;  Boyd  T.  8..  221. 

ot  wife  not  jnstlflable.  8.   *.   011*er,   219  220. 

for  crimes,  pnrpote  of.  Anon.,  138. 
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PUBB  FOOD  LAW,  oleomargarine,  8.  ▼.  Ryan,  184. 

Talld,  C.  Y.  Waite,  19;  Powell  y.  PennsylYania,  20. 

RABBITS,  subject  of  larceny,  B.  y.  Townley,  465-6. 
RAPE,  in  general,  882-841,  9  102. 

atMUidoned  after  attempt,  GloYer  y.  C,  208. 

assault  with  intent,  consent  of  child  a  defense,  Smith  y.  S.,  33-4 ;  R.  y.  Martin, 
88;  R.  Y.  Woodhnrst,  88. 

attempt  by  boy,  presumption  and  proof  of  capacity,  C.  y.  Green,  208-9;  Foster 
Y.  C,  209;  McKinny  y.  S.,  209;  S.  y.  Jones,  209-10. 

attempt  of  statutory,  is  common  law  offense,  R.  y.  Roderick,  206.    But  see  Smith 
Y.  S.,  88-4. 

intoxication  as  defense,  Burrows's  Case,  143 ;  Reagan  y.  S.,  150. 

killing  to  preYent,  justifiable,  P.  y.  Cook,  225-6. 

whether  husband  may  commit,  upon  wife,  R.  y.  Clarence,  71-4. 

woman  supposed  to  be  of  age,  as  defense,  C.  y.  Murphy,  188-4. 
RATIFICATION,  of  act  of  serYant  does  not  make  principal  liable,  Morse  y.  S.,  88. 

by  husband  of  wife's  receipt  of  stolen  goods,  R.  y.  Woodward,  510-1. 
RDAL  PROPERTY,  not  subject  to  larceny,  452-9. 

obtaining  title  by  false  pretense,  not  criminal,  P.  y.  Cummings,  548-9. 
RBCBIPT,  obtained  by  false  pretense,  Moore  y.  C,  540-7. 
RECEIVING   STOLEN  GOODS,  506-517,  89  153-157. 

from  another  state,  C.  y.  Andrews,  287. 

what  is  recelYing,  506-511,  9  154. 
RELIGION,  freedom  of  effected  by  bigamy  statute,  Reynolds  y.  U.  S.,  91-8. 
RENDITION,   between  states,  in  general,  299-306,  9  90. 
REPEALS,  of  repealing  law,  C.  y.  Churchill,  36. 

after  sentence,  S.  y.  Williams,  87 ;  Wheeler  y.  S.,  37. 
RESCUE,  in  general,  585,  9  210. 

from  illegal  arrest,  liability  for  killing  to  effect,  Huggett*s  Case,  851. 
RETREAT,  duty  to,  before  taking  life.  Shorter  y.  P.,  228-9 ;  Stoffer  y.  S.,  281-2 ;  Brwln 
Y.  S.,  238-4 ;  S.  Y.  Middleham.  234 ;  R.  y.  Donnelly,  234-5 ;  Beard  y.  U.  8.,  287-8. 
REWARD,  conspiring  for  informer's,  McDaniers  Case,  74. 

holding  property  for,  whether  larceny,  R.  y.  Spurgeon,  477;  R.  y.  Gardner,  478; 
C.  Y.  Mason,  478;  Berry  y.  S.,  478-9. 
RING  DROPPING,  larceny  by  R.  y.  Moore,  427-8. 
RIOT,  in  general,  555,  9  183. 

liability  of  rioters  for  act  of  officials,  opposing,  C.  y.  Campbell,  44-5 ;  Taylor  r. 
8..  45-6;  Beatty  y.  Gilbanks,  46-7. 
ROAD6.    See  Highway. 
ROBBERY,  in  general,  485-90,  99  146-149. 

consent  and  conspiracy  to  be  robbed  as  defense,  McDaniel's  Case,  74-6. 

conspiracy  to  couYlct  of,  R.  y.  McDaniel,  215-6. 

death  resulting  from  train  robbery  is  murder,  Taylor  y.  S.,  46-6. 

homicide  to  preYent,  justifiable,  Crawford  y.  8.,  244-5. 

married  woman  liable  for,  P.  y.  Wright,  112-118. 

supposed  ownership  of  property  as  defense,  R.  y.  Hall,  187. 
ROUT,  defined,  555,  9  188. 


SAFETY,  imperiling  public,  Is  criminal  nuisance.  Anon.,  572. 

BAILORS,  command  of  superior,  as  defense  to  crime  by,  U.  8.  y.  Jones,  116 ;  U.  8.  y. 

Holmes,  120-3. 
BALE,  not  larceny  in  salesman  to  conYert  receipts  for,  410-415,  9  180. 
to  owner,  larceny,  R.  y.  Hall,  480:  R.  y.  Manning,  480. 

when  purchaser  liable  for  larceny  In  taking  goods,  R.  y.  Chlssers,  404;  R.  y. 
Slowly,  404-5;  R.  Y.  Sfaarpless,  425-6. 
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SALVATION  ABMY  MAfiCH»  causliig  dUturbance,  Beattj  y.  aiUbankB,  46. 

SCARIMQ,  liability  for  injury  rMultliiff  from,  214-8,  |  68. 

SCOLD,  common,  Jamea  y.  C,  11-12. 

SBAS,  Jurisdiction  to  puDtah  crimes  committed  on,  269-279,  S  86. 

SBDUCTION,  in  general,  565-568.  S  198. 

conspiracy  to  seduce.  Smith  y.  P.,  17;  R.  ▼.  Delaval,  55-66. 
not  common  law  crime,  Bes.  y.  Roberts,  14 ;  C.  y.  Anderson,  14-16. 
bomidde  to  preyent,  P.  y.  Cook,  225-6. 
8BLF  DBFBNSB,  in  general,  228-288,  §  69. 

death  of  wife  drlyen  from  house  in,  Hendrlckson  y.  C,  217. 
duty  to  retreat,  Brwin  y.  S.,  288-4 ;  S.  y.  Middleham,  288 ;  S.  y.  Donneliy,  284-tf. 
SBLF-INCBIMINATION.    See  Pbiyilmil 

SBRVANTS,  when  liable  for  larceny  of  master's  goods,  407,  8  127. 
SODOMY,  in  general,  562 ;  Estes  y.  Carter,  17. 
SOLDIER,  criminal  liability  for  acts  in  serylce,  U.  S.  y.  Jones,  115-6;  Biggs  y.  8.» 

116 :  U.  8.  y.  Clark,  116-7. 
SOLICITATION,  to  commit  murder,  C.  y.  Randolph,  16. 
to  crime,  criminal,  9  60. 

whether  an  attempt,  8.  y.  Butler,  179-80;  S.  y.  Bowers,  188-4. 
STATE,  what  are  crimes  sgainst,  ((  3-8. 
STATUTES— AMERICAN,  U.  S.  Const  Art  1  §    8,  8. 

9  10, 19. 
Amend.    5, 806. 
10,8. 

14,9    1.19. 
California  Const  Art  1,918,806. 
Michigan    Const  Art  6,9  29,806. 
STATUTES-Bnglisb,  3  Hen.  7,  c.  2,  562. 
21  Hen.  8,  c.  7,  400. 

88  Hen.  8,  c.  1,  529. 

2  and  8  Edw.  6,  c  24,  294. 

8  Ells.  c.  4,  9  1.  490. 

8  W.  ft  M.  c.  9,  9  4,  606. 
12  Anne  c.  7,  492. 
12  Anne  c.  7,  9  8,  869. 
80  Geo.  2,  c.  24,  9  1,  581. 

89  Geo.  8,  c.  85,  498. 

7  and  8  Geo.  4,  c.  29,  9  54,  506. 
24  and  25  Vict  c.  100,  9  57,  85. 
STATUTOBT  CONSTBUCTION,  act  prohibited  without  penalty,  criminal,  Crootfaaes 

Case,  88;  S.  y.  Parker,  83;  C.  y.  Chapman,  12-14. 
effect  of  general  codes,  as  repealing  common  law  crimes,  C.  y.  Chapman,  IM; 
Smith  y.  P.,  17;  Bates  y.  Carter,  17;  S.  y.  PuUe,  17-18. 
malum  prohibitum  intended,  furnishing  constructlye  Intent,  C.  y.   A^«m«    gg-S; 

Bstell  y.  S.,  99. 
repeals  and  amendments  effect  of,  9  13. 

statutory  priyllege  abused,  criminal,  C.  y.  Sllsbee,  57;  C.  y.  Callaghan,  67-8. 
technical  terms,  technical  meaning,  "dwelling  house,'*  Pitcher  y.  P.,  18-9. 
STATUTOBT  CBIMES,  attempt  to  commit,  is  a  common  law  offense,  S.  y.  Batter* 

179-80;  B.  y.  Boderick,  206. 
due  caution  In  relying  on  decisions  under  different  statutes,  S.  y.  Kusnlck,  604-6. 
when  proof  of  intent  immaterial,  C.  y.  Waite,  19 ;  P.  y.  Boby,  108-5 ;  S.  y.  Chas- 

tian,  105;  C.  y.  Farren,  128-9;  C.  y.  Mash,  129-30;  S.  y.  Probasco,  182;  C  T. 

Boynton,  182;  S.  y.  Basse,  182-8;  S.  y.  Byan,  134. 
STOLEN  GOODS,  BBCEIVING,  606-517,  99  158-157. 
STOPPAGE  IN  TBANSITU,  ayoldlng  by  false  pretense,  is  not  obtaining,  P.  y.  Hayaet* 

582-3. 
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8T&BBT&    See  HieawAxs. 

8TRIKB8,  conapiracy  to  Join  In  whether  crimlnml,  C.  t.  Hunt,  190-4;  8.  t.  DonalA- 

■on,  194-8. 
SUBORNATION,  of  perjnry,  Blakelej  y.  8.,  258-9. 
8UICIDB,  cansed  by  wound,  as  defense,  P.  y.  Lewis,  42-4. 

manslanghter  resulting  from  intended,  C.  y.  Mink,  97-8. 

offense  and  punishment  at  conunon  law,  C.  y.  Mink,  97-8. 
SUNDAY,  not  dosing  saloon  on,  P.  y.  Eobj,  108-6. 

SUNDAY  LAWS,  renting  coach  on  Sunday  for  charity,  Myers  y.  S.,  127-8. 
8UPP0ET,  of  wife,  liability  of  infant  neglecting,  P.  y.  Todd,  140. 
8UPPBBSSI0N  of  proof  as  making  one  criminal  accessory,  Blakel«y  y.  fL,  268-9. 
SWBABINO  punished  In  spiritual  courts,  R.  y.  Curl,  64-6. 

TAKING,  sufficient  for  larceny,  896-9. 

when  sufficient  in  robbery,  486-6,  S  147. 
TBACHBB,   liability   for   assault   and   battery,   as   punishment.   Button   t.   &•   280; 

Heritage  y.  Dodge,  220;  Boyd  y.  S.,  221. 
THBBATS,  assault  by,  Balkum  y.  S.,  826. 
TORT,  intended  resulting  in  crime,  liability,  R.  y.  Franklin,  99. 

distinguished  from  crimes,  99  22-29. 

TRADE  MARKS,  not  subjects  of  forgery,  R.  y.  Smith,  626-6. 
TRBA80N,  in  general,  698. 

defense  of  command  by  superior  officer.  Memo.,  116. 

duress  as  defense,  Resp.  y.  McCarty,  118. 
TEBSPASS,  conspiracy  to  not  criminal,  R.  y.  Turner,  186-7. 

sufficient  to  sustain  larceny,  899-424,  99  126-182. 
TRtCK,  obtaining  property  by,  is  larceny,  484-438,  9  188. 

UNITBD  8TATBS,  courts  of.  Jurisdiction,  U.  S.  y.  Hudson,  8-4;  U.  S.  Y.  Smith,  4-6b 
UNWRITTBN  LAW.    See  COMMON  Law. 
U8AQB,  matters  settled  by  ancient,  Anderson  y.  C,  14-16. 
UTILITY,  as  defense  to  charge  of  nuisance,  672-9,  99  198-201. 
UTTBRIN6.     See  Fokgbbt^  Codntbefbit. 


VALUB,  sufficient  for  larceny,  461,  9  187. 

VARIANCB.    See  Indictmbnt. 

VIOLBNCB  as  an  element  of  robbery,  488-90,  9  149. 

VOID  INSTRUMENTS,  not  subject  of  forgery,  626-7,  9  166. 

VOLUNTARY  MANSLAUGHTER,  860-867,  9  106. 

VOTING.     See  Blbction. 


WILLFUL,  dlstfngulshed  from  "malicious,"  C.  Y.  Walden,  lOS-6. 
WITNESSES,  when  Interference  with  criminal,  Blakel^y  t.  8.,  268-8. 
WORDS,  as  proYOcation,  Lord  Morly's  Case,  860-861 ;  Fry  y.  8.,  868. 
WRITING  which  may  be  forged,  624-6,  9  184. 
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